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PREFACE. 


The  present  edition  of  the  Code  of  Civil  Procedure  is 
designed  to  present  the  complete  text  of  the  Code  as  now 
ia  force,  together  with  convenient  references  to  the  en- 
tire body  of  the  decisions  thereunder.  The  Code  is  thus 
idapted  to  the  extensive  changes  wrought  by  the  amend- 
ments of  ^880,  made  in  conformity  with  the  new  Coustitu- 
tion  of  the  State.  The  method  of  annotation  adopted  is 
cbazacterized  by  the  use  of  index  or  catch- words  appropri- 
ite  to  a  compact  manual  like  this.  Condensation  is  further 
Militated  by  tlie  employ men^of  gradations  of  type.  The 
dtation  of  cases  is  confined  to  those  in  the  California  Ke- 
porta,  which  are  referred  to  by  page  and  volume  only. 
It  is  hoped  that  manifestations  of  careful  and  faithful 
effort  will  not  seem  lacking,  and  that  the  practitioner  will 
be  enabled  to  discover  at  a  glance  the  object  of  his  search. 

NATHAN  NEWMARK. 

Sajt  Francisco,  October,  1880. 

CAs  amended  in  I88I.3 
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CODE  OF  CIYIL  PEOCEDUEE. 


IHr    FOUR   PARTS. 


Pbeldcenabt  Pboyisxons.    $$  2-32. 
fiw  L      Ob*  Courts  of  Jusncs.    $  33-304. 
?iBr  n.     Of  Civtl  Actions.    }}  307-1059. 
to  m.   Of  Sfbcial  Proceedings  of  a  Civil  Na- 

TUBB.    $$  1063-1822. 
Pm  IV.   Of  Evidence.    }}  1823-2104. 

Inboltent  Act.    pp.  645-669. 
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OOBBBBPOSDIirO  BBCTIONS— PmACnCX  AOT  AMD  OODZ.  ^^ 

PnMstice  Act.       Code  0.  P.    Practice  Act.        Code  O.  P. 

^    60 .♦  453  $    88 ^494 

^    61 ♦446  $    89 ♦  495 

^    63 ^446  $    90 ^496 

$    58 ^4A7  $    91 ♦  491 

$    54 ^448^44*        (    92 ♦  498 

$    55 ♦444  $    98 ♦  499 

$    56 $454  $    91 M<M> 

$    57 $458  $    95 $501 

$    58 J  455  $    96 $  50* 

$    60 $458  $    97 $508 

$    60 $457  I    98 $504 

$    61 $459  $    99 $509 

62.... $480  $100 $510 

68 $  461  $  101 $  511 

$    64 $  4aT  $102 $  5M 

$    66 $  46JI  $103 $518 

$    66 $468  $104... $514 

$    67 $  404-4»sa        $  105 $  515 

$    68 $478  $106... $518 

$    69 .....$474  $107 $517 

$    70 $  45a  $108 $518 

$    71 $475  $109 $519 

$    72 $478  $110 $  5JI0 

$    73... $479  $111 $5*5 

$    74 $480  $112 $  5a8 

$    75 $481  $113 $597 

$    76 $489  $114 $598 

$    77 $483  $115.. $699 

$    78 $484  $116 $580 

$    79 $485  $117 $581 

$    80 $486  $118 $589 

$    81 $487  J  119 $588 

$    82 $488  $120 ♦587 

$    88 $489  $121 $588 

$    84 $490  $122 $589 

$    85 $491  $123 $540 

$    86 $499  $124 $541 

$    87 $498  $125 $549 
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«    »«* ?      ^S3  «    173.. 
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*  149 J    r-«S  f  IB8    . 

««» I  .,ao 

«  IS" X  BOO 

«!»> J  <iO» 

«1M J  oi.s» 

«  '66 S  j»i>=» 

«  IM X  ao* 

«157 »  „„» 

(   15S-  .t J  «;00 

»  1» X  «o* 

»!«> J  ««»» 

«  Wl 4  00» 
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OOBBBBPOSDniO  BBCTION»— PBACnCXAOT  AMD  CODE. 

PnMstice  Act.        Code  0.  p.    Practice  Act.         GodeO. 

^    60 .M*3  $    88 ♦  ♦W 

$    61 $44«  $    89 ♦  *»» 

$    63 $446  $    90 ♦  490 

$    58 $441  $    91 $  41W 

$    54 $  448L44*        $    92 $498 

I    55 $444  I    98 $499 

$    56 $454  $    91 $500 

$    57 $458  $    95 $501 

$    58 $455  $    96 $  5®* 

$    68 $456  $    97 $608 

$    60 $  45T  I    98 $504 

$    61 $459  $    99 $509 

$    62.... $460  $100 $510 

$    68 $461  $101 $511 

$    64 $  4aT  $102 $  5M 

$    66 $  46a  $103 $518 

$    66 $468  $104... $514 

$    67 $  464u4»sa        $105 $515 

$    68 $478  $106 $516 

$    69 ;....$4T4  $107 $  51T 

$    70 $  45a  $108 $518 

$    71 $  4T5  $109 $519 

$    72 $478  $110 $  5a0 

$    78... $479  $111 $  6a5 

$    74 $480  $112 $  5a6 

$    75 $481  $113 $637 

$    76 $48a  $114 $  6a8 

$    77 $483  $116.. $689 

$    78 $484  $116 $580 

$    79 $485  $117 $581 

$    80 $486  $118 $58a 

$    81 $487  $119 $588 

$    82 $488  $120 $537 

$    88 $489  $121...  $588 

$    84 $490  $122 $589 

$    85 $491  $123 $540 

$    86 $  49a  $124 $541 

$    87 $498  $125 $549 
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I 


PEietioeAot.  Oodci  O.  P..    PnotioeAot. 

^M6.! $    ^4«  $164 

<W. $    S**  H65 

♦  M8 $    &4A  (166 

M»-.- ^    tMfc«  $167 

J130 .«    CB^rV  $168 

M«l ^    e^-AO  $169 

$182 ^    S&O  J  170. 

$138 ^    »»:m.  $171 

$184, ^    &S9ft  $172 

$135 ^    &»»  $173 

$186 ^    SS^  $174 

$187 ^    &»»  $176 

$188 ^    »«^«  $176 

^139 ^    &»•»  $177 

^  140 ^    &»»  $  178 

^141 ^   B&«  $179 

$  1412 ^   »'''»  $  180 

^  143 ^   504-569        $  181 

$   14f& ^  »^^  «  182 

^  145 ^  S^8  $  188 

^   X4e,-      ^  5T9  $184 

.    «    :14:1 ^  »«>  $185 

^    X-4S ♦  »M  $186 

^    1.4^ ^  »8a  $187 

^   XBO ^585  $  188 

^    :iJ5\ ^  *88  $  189 

^   -LS^ $  58»  $190 

^   XG» ^^^  $191 

>  ^   -154 $  SW  $  192 

V^  ^165 M»»  $193 

^   156 $698  $194 

V  ^   "1.51 $  694  $  195 

^158.., $595  $196 

♦  Ifi© $  «00  $197 

^  160 $  604  $  198 

*  101 $  601  $  199 

%  162 $  609  $  200 

*       ♦  1«3 ^608  J  201....*.' 


) 
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Vnctioe  Act        Oode  0.  P.    Practioe  Aot. 


Code  0.  P. 


202. 
(903. 
}20i. 
}205. 
$206. 
$  207. 
$208. 
$  209. 
$210. 
$  211. 
$212. 
$  213. 
$21^. 
$  215. 
$216. 
$217. 
$  218 
$  219. 
$  220. 
$221. 
$  222. 
$  223. 
$224. 
$226 
$226. 
$  227. 
$228. 
$  229. 
$280. 
$  231. 
$  232. 
$  283. 
$234. 
$  235 
$236. 
$  237. 
$288. 
$  239. 


669 

670 

671 

67S 

673 

674 

675 

681 

689 

Canceled 
683  I 
684 
685  ' 
686 
687 
688 
680 
600 
601 
609 
603 
004 
005 
006 
607 
608 
600 
700 
701 
709 
708 
704 
705 
706 
707 
708 
714 
715 


240. 
$  241. 
$242. 
$  243. 
$  244. 
$245. 
$246.. 
$247.. 
$  248. 
$  249.. 
$  250. 
$  251. 
$  252., 
$  253. 
$  254. 
$  255  . 
$  256.. 
$  257. 
$  258 
$  259. 
I  200. 
$261. 
$  262. 
$263. 
$  264. 
$  265.. 
$  266. 

267. 

268. 
$269. 
$  270. 
$  271. 
$  272. 
$  273. 
$  274. 
$  276. 
$276.. 
$  277. 


716 

71T 

718 

719 

790 

791 

796 

797 

798 

781 

739 

788 

784 

785 

738 

780 

740 

741 

749 

743 

744 

745 

746 

747 

759 

758 

754 

755 

756 

757 

758 

750 

760 

761 

769 

763 

764 

766 


17 


OOKBBBPOIIDINO  SXCrumS— FftiLOIIOB  JUnAMD  OODB. 


PnottoB  Act. 

<278 

$279 

$S80 

$281 

$282 

$283 

$281 

$285 

$286 

$287 

$288 

$289 

$290 

$291 

$292 

$298 

$29i 

$295 

$290 

$297 

$298 

$299 

$800 

$80i 

$302 

$808 

$304 

$805 

$806 

$807 

$  808 

$809 

$810 

$311 

$  312 

$  813 

$  814 

(815 


Code  G.  P. 
..i  2^66 
.  .$  767 
.i  768 
.  .i  769 
.  .i  770 
.  .^  771 
.  .i  77» 
.  •♦  773 
.  .$  774 
.  .$  775 
.  .$  776 
.  .$  777 
.  .$  778 
.  .$  779 
.  .$  780 
.  .$  781 
.  $  78S 
..$  783 
.  .$  784 
.  .$  785 
..$  786 
.  $  787 
..$  788 
..i  789 
.  .i  790 
.  .i  791 
.  $  79S 
..^  793 
,  .i  794 
.  i  795 
.  $  796 
..$  797 
..$  803 
..$  804 
.  $  805 
..$  806 
.  .$  807 
..$  808 


Praotioe  Aoi        Oode  O.  P. 

$  816 $  809 

$  817 $  813 

$  818 $814 

$  819 $815 

$  820 $816 

$  321 $  817 

$  822 $  818 

$  828 $  819 

$  824 $  880 

$  825 $  8S1 

$  826 $ 

$  827 $ 

$  828 $ 

$  829 $  835 

$880 $  83B 

$  881 $  837 

$  882 $837 

$  883 $  936 

$  334 $  937 

$  336 $  988 

$  836 ,..$  939 

$  337 $  940 

$  388 

$889 a 

$840 3$ 

$841 8« 

$842 Sp 

$848 S 

$844 

$  346 $  956 

$  346 ....$  950L.954 

$  347 $  963 

$  348 $  941 

$  349 $  943 

$  360 $  943 

$  361. $  944 

$  862 $945 

$  863 $  944 
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Praetioe  Act.        Code  0.  P. 

J  864 ^  »4T 

I  85& $  048 

$  866 i  949 

$  867 

$  868 $958 

^869 $  966 

$  860 $941 

$  861 $941 

$  862 $941 

9868 f^ 

$864 I 

^366 I 

$866 « 

$  867 $  980 

$  868 $  969 

$  869 $  990 

^  870 $  991 

$  871 $  99a 

$  872 $  998 

$  878 $  994 

$  874 $  118a 

876 $  1188 

876 $  1184 

$  877 $  1188 

$  878 $  1189 

$  879 $  1140 

$  380 $  lasi 

$  881 $  laSS 

$  882 $  15188 

$  883 $  1»84 

$  884 $  1985 

$886 $  15186 

$  386 $  IJMI' 

$887 $  1*88 

$  888 $  1989 

$  889 $  1990 

$890 $    997 

4  891 $  18T9 


Praetioe  Act.        Code  0.  P. 

$  892 $  1879 

$  898  Repealed  1870 

$  894 $  1880 

$  895 $  1881 

$  896 $  1881 

$397 $1881 

$  898 $  1881 

$  899 $  1881 

$  400 $  1888 

$  401 $  1884 

$  402 $  1985 

$402.... $  1989 

$  408 $  1986 

$  404 $  1987 

$  406 $  1988 

$  406 $  1990 

$  407 $  «064 

$  408 $  8065 

$  409 $  1991 

$  410 $  19931 

$  411 $  1998 

$412 $  1996 

$  418.... $  1996 

$  414 $  1997 

$  416..   $  «067 

$  416 $  »068-9 

$*17 g 

$418 *: 

$419 P 

$420 -- 

$421 ^ 

$  422 

$  428 

$484 ;..$  90151 

$  425 $  58018 

$  426 $  5d014 

$  427 $  9015 

$  428 $5eO«l 
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^  1070 
^  lOTX 

^  lora 

^  1078 
$  1074 
$  1075 
(  1070 
I  1077 
_  _  $  1084 
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Prtctioe  Act.'       Ck>de  0.  P. 

i  506 $  i©80 

^607 $  loai 

$  508 $  loss 

$  509  Oanoeled 

J  510 $  108S 

$  511 i  1085 

$  512 $  1036 

$  513.S $  1051 

$  5U $1087 

^516 i  1008 

$  616 ^  10O4 

$  517 i  1005 

^  618 i  1006 

$  519 (  1010^6 

$  620 $  1011 

$  521 $  loia 

i  522 $  1018 

$  528 ^  1014 

$  524 i  1015 

(i  525 $  1041 

$  526 $  1048 

$  527 $  1050 

^528 $  1059 

$  529 (  1058 

$  580 $  1054 

$  581 $  1046 

$  682 i  861 

$  684 $  84a 

^  685 M^ 

$686 $  889 

$637 

$  638 $  888 

$  689 $  848 

$640 $  844 

$641  $  845 

$642 $  848 

$648 $  849 

I  544 $  861 


Practioe  Act.        Oode  0.  P. 

$  546 $  86a 

$  546 $868 

$  547 $  864 

$648 $  866 

$649 $ 

$  650 $815 

$661 $ 

$  552 $866 

$568 $  861 

$  564 $868 

$  555 $869 

$  556 $  810 

$  557 $  810 

$  568 $610 

$  669 $810 

$  660 $  8T0 

$  661 $  810 

$  562 $  810 

$  568 $  810 

$  564..... $  810 

$  666 $  810 

$  666 $  810 

$  567 $  1057 

$  668 $  9T8 

$  669 $  8T8 

$  670 $  85* 

$671 $  851 

572 $  851 

573 $  853 

$  674 $  855 

$676 $888 

$  577 $  887 

$  678 $ 

$  679 $  469 

$  680 $  858 

$681 $  838 

4  682 $888 

$  688 $  875^ 
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Pnctioe  Aei        Oode  0.  P. 
664 <  875-6 


685. 

686. 
687. 


590. 
591. 
692. 
693. 


4 
^ 
.$ 
4 
•$ 
.* 
i 
^ 


977 

870-7S 
881Ji 
950 

M7 


800 
870ul 


.(  881 


694 ^801-« 


695. 


697. 
698. 
699. 
699. 

m. 

602. 


«0i. 


607. 
606. 


610. 
6U. 
612. 

ns 

614. 

ne. 

917. 
616. 


tn. 


i  804 
^  805 
(  808 
$  806 
(  807-000 
$  001 
$  0019 
(  004 
$  095 

Oil 

019 

018 

014.015 

016 

017 

018 

090 


.$657 


840 

840 

006 

007..4» 

010 

010 

9010 

748 


PraotioeAei        Oode  0.  P. 
i  628 $660 

$62^..: $  074 

$  626 $  075 

$  626..* $  076 

^  627 $  077 

$  628 i  078 

$  629 $  070 

^  680  Repealed  1864, 100 

$  681 $  094 

$  682  Bepealed  1865,  250 

$  683 $  091 

$  634 $  093 

$  685 $  095 

$  636 $090 

$  637 $  080 

$  688 $  081 

(639 ....(  089 

$  640: $  074 

$  641 i  088 

6  643 $  190-86 

$  645 $  1055 

$  646 $  1056 

i  647 i  1058 

$  650 i  1057 

$  651 i  564^60 

6  662 .'...i  564-6P 

$  663 $  1108 

$  654 i  548 

$  655 i  1018.16 

$  666 i  888 

$  658. $  886 

$  669 .'....$  887 

$  660 $  887 

$  661 $  887 

$  662 $  887 

$  668 $  1051 

$  664 $  506 

6  66^  ...     ..   .6  1084 
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Probate  Act.        Oode  0.  P. 

$     2 $  xa94 

I     9 ^  ia95 

$     4 J  laos 

$     6... $  laoo 

^      6 $  1300 

$      7 ^  M98 

$     8....: M»«o 

$     l> ^  laoo 

$  10 $  180» 

^  11 $  130» 

I  12 $  1«05 

$  18 $  1308 

$  U $  130* 

$  15 $  1304 

$  10 $  1303 

17 $  1800 

18 $  1307 

$  10 ...^  1308 

$  20 $  181» 

^  21 $  1315 

^  22 $  1315 

f  23 i  1316 

24 i  131T 

25 (  1318 

$  27 ^i3aa 

f  28 *..$  13a8 

i  29 $  13»4 

$  80 $  13a7 

^  81 $  13«8 

4  32 $  1389 

i  88 (  1330 

t  84 •..MOM 

i  86 $  13«t 

(  86 $  1333 

$  87 i  1338 

(  88 $  1330 

(  89 $  1340 

(  40 4  1041 
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$  41 $  1349 

$  42 $  1350 

$  43 $  1351 

44 $  135a 

45 $  1353 

$  40 $  1354 

$  47 $  1355 

$  48 $  1356 

$  49....  .$  1356 

$  60 1  1360 

^  51 i  1361 

$  62 $  1365 

^  58 $  1366 

$  64..... $  1367 

$  55 $  1369 

$  56 i  1370 

$  67 .'....i  1368 

$  68 $  1371 

^  59 $  1379 

$  60 i  1373 

$  61 $  1374 

$  62 $  13X5 

(  63 $  1376 

I  64 $  1377 

§  65 $  1378 

$  66 M®^* 

$  67 $1383 

$  68 i  1384 

(  69 $  1386 

$  70 i  1386 

(  71 (  1369 

$  72 $1387 

$  78 $  1388.99 

4  74 $  1391 

$  76 $  1399 

$  76 $  1393 

$  77 $  1396 

4  78 4  1397 
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I    79 i  1398 

i    80 i  !«»• 

$    81 $  1400 

^    82 $  1401 

I    88 $  1408 

i   84 $  1408 

i   88 $  1404 

4    86 $1405 

$   87 $1406 

$   88 $1411 

i   88 $141S 

i   90 $1419 

i   91 $1414 

i   98 $  1415 

i   93 $1416 

^   94 $141T 

i    96 $1411 

I   96 $  1485 

i   97 $  1486 

i    98 $  1488 

i    99 $  1484 

$100 $1487 

iim $  1488 

$102 $  1489 

$103 $  1480 

$  104 $  1488^8 

>105 $  1448 

$106 $  1444 

$107 $  1445 

$  108 $  1446 

$  109 $144Y 

$U0 $1448 

$U1 $  1449 

$118 $  1450 

^118 $  1451 

$lt4 $  1458.JSS 

$115 $  1516 

$116 $  1458 
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$  117 $  1459 

$  118 $  1460 

$U9 $  1461 

$190 $  1464 

$  121... $  1465.98 

$  139 $  1466 

$  193 $  1467 

$  195 $  1468 

$  196 $  1469 

$197 $  1470 

$  198 $  1496.91 

$199 $  1498 

$180 $  1403 

$  181 $  1894.05 

$189 $  1496 

$183 $  1497 

$134 $  1498 

$  185 $  1499 

$  186 $  1500 

$  187 $  1501 

$  188 $  1508 

$  189 $  1508 

$  140 $  1504 

$  141 $  1505 

$149 $  1507 

$  148 $  1508 

$  144 $  1509 

$  145 $  1510 

$  146 $  1511 

$  147 $  1518 

$148 $1517 

$  149 .*...$  1518 

$  150 $  1589.86 

$  151 $  1685 

$  159 $  1580 

$  153 $  1586 

$  153 $  1530.88 

$  154 $  1538 
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55 $  15«T 

56 i  1588 

57 ^  I5S9 

58 $  X540 

59 .J  1589 

60 $  1541 

61  1  154a 

62 i  1548 

63 $  1544 

64 $  1545 

65 $  1546 

66 $  154T 

67 ^  1548-50 

68 i  1561 

...(  1559 

70 ..M»»« 

71 (  1554 

72 i  1555 

78 $  1556 

74 $  1557 

76 $  1558 

76 $  1559 

77 $  1560 

78 i  1561 

79 $  156» 

80 (  1568 

81 (  1564 

82 (  1565 

83 $  1566 

84 $  1567 

85.... $  1568 

86 ....$  1569-70 

87 $  1569 

88 $  1571 

89 $  157« 

90 (  1578 

91 $  1574 

92 $  1575 


Probftte  Act.         Oode  0.  P. 

$  198 $  15T« 

194 $  1581 

y  196 $  1589 

$  196 i  1588 

$  197 $  1584 

I  198 $  1585 

$  199 $  1588 

$  200 $  1587 

$  201 $  1588 

$  202 $  1589 

$  203 $  1590 

$  204 (  1591 

$  205 (  1597 

$  206 $  1598 

$207 $  1599 

$  208 $  1600 

$  209 $  1601 

$  210 $  160« 

I  211 $  1608 

^  212 $  1604 

$  213 i  1605 

$  214 $  lOOO.fl' 

\  215 $  16151 

I  216 $  1613 

$  217 $  1614 

$  218... i  1615 

I  219 (  1616 

$  220 $1617 

$  221 $  1618 

$  222 i  1699 

$  228 $  1638 

$  224 $  16»4 

$  225 $  16a5  ' 

$  226 $  16»6 

$  227 $  1687 

$  228 $  16X8 

$  229 1  1689 

$  280 $  1680 
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|381 ^  1«S1 

^382 ^  »«»« 

^288 ^  mens 

^934 ^   1636 

^  285 ♦  1C86 

j  236 ^  1686 

^287 ^  »«3* 

^288 ^  1««8 

^  289 i  !«*• 

$2«0 ^  !•** 

^241 i  *«** 

^242 ♦  !«*« 

(248 ♦  »«*» 

♦  244... $  !«*» 

(245 (  »«*• 

(246 $  1650 

I  247 ^  1«51 

(248 $  1«6» 

1249 $  1«B3 

(  250 i  T16*8 

(251 $  !«*» 

(252 $  1««0 

$258 ^  18«1 

(254 j  1««1 

(255 f  1861 

(256 M««* 

^257 i  166a 

4  258 i  1665 

^  369 $  166«.67 

I  aSO ^  166&.69 

$261 M«»* 

»|  262 $  16TT 

$  268 (  1676    • 

(264. ,.4  ^6^8 

i  265 i  1679 

i2l6 i  1680 

(267 i  1681 

I  268 $  1682 
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$  270 (  1688 

i  271 ♦  1684 

$272 iiess 

$  278 $  1686 

4  274 ..$  1601 

(  275 i  l«0« 

(  276 $  169S 

(  277 i  1605 

$  278 i  1696 

$  279 i  1697 

$  280 (  1608 

$  281 $  1*86 

$  282 $  1*11 

(  283 $  1*67 

$284. $  1*88 

(  285 $  1A89 

$  286 (  1**0 

.     $287 $  1704-5 

$  288 $  1710 

^  289 $  1709 

$  290 $  1711 

$  291 $  2008 

$293 $  1718 

$  294 $  1616^7 

$295 $  1718 

$  296 $  1719 

$  297 

$299 12 

$800 ccg 

$801 

$302 $  W26 

$  802 $  W«8 

802 $1»»2 

304 $11'28 

805 $1'^«« 

$  805 $  »»*!- 

$  806 $  »»»6 
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$  907 (  W»l  $  864 .$  177B 


308 (  W»«  $  855 $  11^» 

^  809 (  iy««  $  856 $  W»8 

^  810 (  1T84  ^857 (  W» 

^  811 ...J  W»5  $  368 $  1780 

$  812 (  17»«  $  869 i  11^81 

$816 ^900 i  178» 


9  816 I  $861 $  1T83 

$817... ?  $862 $1784 

^618 3  $868 $1785 

$819 8  ^864 $1786 

$820 ti  ^866 $i787 

$M1 ^  $866 $1788 

$822 8  ♦867 $1789 

$828 a  S868 $17«e 

$824 g  $869 ....$1806 

$825 S  J  870 $1774 

$326 *  $871 $179» 

$  828 $  1«69  $  872 $  1801 


829 $  W71  $  878 $  180» 

$  881 ..$  l»7a  $  874 $  18W 

$  886 $  1747  $  875 $  1804 

$887 $1748  $876 $1805 

$888 $  1749  $877 $1806 

$  839 $  1766  $  878 $  1768 

$  840 $  1751  $  879 $  1764 

$  841 $  1768  $  880 $  1765 

$  842 $  1758-54        $  881 $  1766 

$  843 $  1754  $  882 $  1776 

$844 $  1757  $388 $  1807 

$  845 $  1758  $  884..   $  1775 

$846 $1756  $885 $1761 

$  347 i  1768  $  886 $  1767 

$848 $1764  $887 $  WW 

$  849 $  1765  $  888 '         " 


$860 $  1768 

$  861 $  1766  $  890 

$362 $  1776  $  891 

$  868.... $  177a  $  392 


AN  ACT  TO  ESTABLISH  A 


COM  OF  CIYIL  PEOCEBUEE. 


The  People  of  the  State  of  California,  represented  in  Senate 
and  Assembly,  do  enact  as  follows : 


TITLE  OF  ACT. 

S  1.    Title  and  division  of  tbis  volume. 


§  L  This  act  shall  be  known  as  The  Code  of  Civiii 
ftwcEDUKE  OF  Califobioa,  and  is  divided  into  four  parts, 

M  follows: 

Pabt  L    Of  CotmTs  of  Justice. 
n.    Of  Civil  Actions. 

m.    Of  Special  Fboceedings  of  a  Civil  Nature. 
IV.    Of  Evidence. 

[27] 


CODE  OF  CIYIL  PROCEDUEE 


OF    OALlFOXiNIA, 


PRELIMINARY  PROVISIONS. 

2.  When  this  Code  takes  effect. 

8.  Not  retroactive. 

4.  Rule  of  constmctlon  of  this  Code. 

6.  Provisions  similar  to  existing  laws,  how  constmed. 

6.  Tenure  of  ottLoe  preserved. 

7.  Construction  of  repeal  as  to  certain  officers. 
I   8.  Actions,  etc.,  not  affected  by  this  Code. 

9   9.  Limitations  shall  continue  to  run. 

1 10.  Holidays. 

§  11.  Same. 

1»  12.  Computation  of  time. 

S  13.  Certain  acts  not  to  be  done  on  holidays. 

S  14.  «•  Seal  "defined. 

S  15.  Joint  authority. 

§  16.  Words  and  phrases. 

I  17.  Certain  tenns  used  In  this  Code  defined. 

I  18.  Statutes,  etc.,  inconsistent  with  Code  repealed. 

8  19.  This  act,  how  cited,  enumerated. 

S  20.  Judicial  remedies  defined. 

§  21.  Division  of  Judicial  remedies. 

f  22.  Action  defined. 

I  23.  Special  proceeding  defined. 

I  24.  Division  of  actions. 

I  25.  Civil  actions  arise  out  of  obligations  or  injuries. 

I  26.  Obligation  defined. 

%  27.  Division  of  injuries. 

I  28.  Injuries  to  property. 

S  29.  Injuries  to  the  person. 

S  80.  Civil  action,  by  whom  prosecuted. 

S  81.  Criminal  actions. 

S  82.  Civil  and  criminal  remedies  not  merged. 

§  2.  This  Code  takes  effect  at  twelve  o'clock  noon,  on 
the  first  day  of  January,  eighteen  hundred  and  seventy- 
three. 

See  sees.  8, 18. 

§  3.  No  part  of  it  is  retroactive,  unless  expressly  so  de- 
clared. 
See  sec.  18. 

[28] 
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Retroactive— 1  CaL65t  4Cal.l27;  ftCaLM2:  6CaL480;  38CaL»0;  SO 
GiL  143;  39  GaL  309;  82  CvlL  293. 

§  4.  The  rule  of  the  common  law,  that  statutes  in  dero- 
gation thereof  are  to  be  strictly  construed,  has  no  applica- 
tion to  this  Code.  The  Code  establishes  the  law  of  this 
State  respecting  the  subjects  to  which  it  relates,  and  it^ 
proYisions  and  all  i>roceedings  under  it  are  to  be  liberally 
construed,  with  a  view  to  effect  its  objects  and  to  promote 
justice. 

Constmction  of  statutes- See  sees.  1868, 1899;  6  Cal.  809;  11  GaL  215; 
UCaL  8S;  17  GaL  487;  31  Cat  859;  45  GaL  429;  49  Cal.  68. 

Titia  of  act-^  OiU.  195:  10  Cal.  315:  16  GaL  359;  19  GaL 512;  36  GaL  595; 
n CaL  222;  51  GaL  304, 624;  52  GaL  459, 553. 

Conflict  of  codes— 61  GaL  295. 

State  practlee  and  Federal  comta-^l  Cal.  479. 

liberal  interpretation  of  Oode— See  sees.  452, 47S. 

§  5.  The  provisions  of  this  Code,  so  far  as  they  are  sub- 
itantially  the  same  as  existing  statutes,  must  be  con- 
Btraed  as  continuations  thereof  and  not  as  new  enact- 
ments. 

Bemedjy  when  cnmnlativW— 2  GaL  243. 

§  6l  All  persons  who  at  the  time  this  Code  takes  effect 

*  hold  office  under  any  of  the  acts  repealed  continue  to 

bold  the  same  according  to  the  tenure  thereof,  except 

those  offices  which  are  not  continued  by  one  of  the  codes 

adopted  at  this  session  of  the  Legislature. 

§  7.  When  any  office  is  abolished  by  the  repeal  of  any 
act,  and  such  act  is  not  in  substance  re-enacted  or  contin- 
ued in  either  of  the  codes,  such  office  ceases  at  the  time 
the  codes  take  effect. 

Bepeal— 19  Gal.  512;  49  Gal.  273. 

§  8u  No  action  or  proceeding  commenced  before  this 
Code  takes  effect,  and  no  right  accrued,  is  affected  by  its 
provisions,  but  the  proceedings  therein  must  conform  to 
the  requirements  of  this  Code  as  far  as  applicable. 

See  Civil  Code,  sees.  6,  20;  also  repealing  clause  at  the  end  of  this 
CkMle. 

Pending  actions— 23  Cal.  47;  31  Gal.  122;  45  Gal.  221;  46  Gal.  643;  47 
CaL  59, 645;  48  Cal.  29, 646;  49  GaL  269, 340, 446, 454. 
Bi^t  accmed— 48  Gal.  643. 

§  9.  When  a  limitation  or  period  of  time  prescribed  in 
any  existing  statute  for  acquiring  a  right  or  barriujE?  a 
remedy,  or  for  any  other  purpose,  has  begun  to  run  before 
this  Code  goes  into  effect,  and  the  same  or  any  limitation 
is  prescribed  in  this  Code,  the  time  which  has  already 


§§  10-14  PRELISnNA^Y  FBOVISIOKS.  SO 

nm  shall  be  deemed  part  of  the  time  prescribed  as  BVLch 
limitation  by  this  Code.    [In  effect  July  1st,  1874.] 
See  sees.  361, 882;  also  6  CaL  430;  50  Cal.  612. 

§  10.  Holidays  within  the  meaning  of  this  Code  are : 
every  Sunday,  the  first  day  of  January,  the  twenty-sec- 
ond day  of  February,  the  thirtieth  day  of  May,  the 
fourth  day  of  July,  the  twenty-fifth  day  of  December, 
every  day  on  which  an  election  is  held  throughout  the 
State,  and  every  day  appointed  by  the  President  of  the 
United  States,  or  by  the  Governor  of  this  State,  for  a  pub- 
lic fast,  thanksgiving,  or  holiday.  If  the  first  day  of 
January,  the  twenty-second  day  of  February,  the  thir- 
tieth day  of  May,  the  fourth  day  of  July,  or  the  twenty- 
fifth  day  of  December,  fall  upon  a  Sunday,  the  Monday 
following  is  a  holiday.    [In  effect  April  9th,  1880.] 

See  sec.  134. 

§  11.  If  the  first  day  of  January,  the  twenty-second 
day  of  February,  the  fourth  day  pf  July,  or  the  twenty- 
fifth  day  of  December,  falls  upon  a  Sunday,  the  Monday 
following  is  a  holiday.    [In  effec|  July  1st,  1874.] 

§  12.  The  time  in  which  any  act  provided  by  law  is  to 
be  done  is  computed  by  excluding  the  first  day  and  in-  * 
eluding  the  last,  unless  the  last  day  is  a  holiday,  and  then 
it  is  also  excluded. 

See  sec.  476. 

Fraction  of  day— 1  Gal.  415;  14  Cal.  567;  49  Cal.  285, 289. 

Operation  of  atatate— 1  CaL  407. 

Oompntation  of  time— 8  CaL  413;  15  Cal.  334;  SO  Cal.  525;  33  CaL  487; 
51  Gal.  514. 

Snnday-O  Cal.  660;  31  Gal.  241, 272;  47  Cai.  579;  50  Cal.  210. 

§  13.  Whenever  any  act  of  a  secular  nature,  other  than 
a  work  of  necessity  or  mercy,  is  appointed  by  law  or  con- 
tract to  be  performed  upon  a  particular  day,  which  day 
falls  upon  a  holiday,  such  act  may  be  performed  upon  the 
next  business  day,  with  the  same  effect  as  if  it  had  been 
performed  upon  the  day  appointed. 

§  14.  When  the  seal  of  a  court,  public  officer,  or  per- 
son, is  required  by  law  to  be  affixed  to  any  paper,  the 
word  "seal"  includes  an  impression  of  such  seal  upon 
the  paper  alone,  as  well  as  upon  wax  or  a  wafer  affixed 
thereto. 

See  sees.  147  to  153,  and  1929  to  1934. 

Seal,  Bufficiencf  of —5  Cal.  220, 315;  13  CaL  221,  510;  15  Cal.  363;  20 
CaL  150. 

Imports  consideration— 10  CaL  462* 
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Siftinctioii  abolished— 12  CaL  286;  13  CaL  34. 
Under  Mexican  sjrstem— d  CaL  467;  7  CaL  IM;  12  Cal.  149. 
6eneraU7-6Cal.664;  12CaLS64;  13  CaL  45, 221, 502;  14  CaL  20;  16  CaL 
U,aoi:  22  CaL  Ul;  25  CaL  539;  31  CaL  67:  32  CaL  450;  33  CaL  11. 

§  15.  Words  giving  a  joint  authority  to  three  or  more 
pablic  officers  or  other  persons  are  construed  as  giving 
Bach  authority  to  a  majority  of  them,  unless  it  is  other- 
vise  expressed  in  the  act  giving  the  authority. 

tdeott  V.  Blandlng,  Karcli  10th,  1880. 

§  16.  Words  and  phrases  are  construed  according  to 
tbe context  and  the  approved  usage  of  the  language;  out 
technical  words  and  phrases,  and  such  others  as  have 
Mqaired  a  peculiar  and  appropriate  meaning  in  law,  or 
are  defined  m  the  succeeding  section,  are  to  be  construed 
iccoiding  to  such  peculiar  and  appropriate  meaning  or 
definition. 

§  17.  Words  used  in  this  Code  in  the  present  tense 
indude  the  future  as  well  as  the  present;  words  used  in 
tbe  masculine  gender  include  the  feminine  and  neuter; 
the  singular  number  includes  the  plural,  and  the  plural 
the  singular ;  the  word  "  person  '*  includes  a  corporation  as 
veil  as  a  natural  person;  writing  includes  printing;  oath 
iodndes  afi&rmation  or  declaration;  and  every  mode  of 
oial  statement,  under  oath  or  affirmation,  is  embraced  by 
the  term  "testify,**  and  every  written  one  in  the  term 
"depose; "  signature  or  subscription  includes  mark,  when 
the  person  cannot  write,  his  name  being  written  near  it, 
ud  witnessed  by  a  person  who  writes  his  own  name  as  a 
witness. 

The  following  words  also  have  in  this  Code  the  significa- 
tion attached  to  them  in  this  section,  unless  otherwise  ap- 
parent from  the  context: 

L  The  word ''  property  "  includes  both  real  and  personal 
property. 

2.  The  words  "real  property"  are  coextensive  with 
lands,  tenements,  and  hereditaments. 

3.  The  words  "  personal  property "  include  money, 
goods,  chattels,  things  in  action,  and  evidences  of  debt. 

i  The  word  ** month"  means  a  calendar  month,  unless 
otherwise  expressed. 

5.  The  word  "  will "  includes  codicils. 

6.  The  word  **  writ  **  signifies  an  order  or  precept  in 
writing,  issued  in  the  name  of  the  people,  or  of  a  court 
or  judicial  officer,  and  the  word  "  process  '*  a  writ  or  sum- 
mons issued  in  the  course  of  judicial  proceedings. 

7.  The  word  "State,*'  when  applied  to  the  different 
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fonement  or  protection  of  a  right,  the  redress  <^  preren- 
kkn  of  a  ^nrong,  or  the  punishment  of  a  public  offense. 

I  23.  Every  other  remedy  is  a  special  proceeding. 

8m  flec«.  52,75, 1033, 1063. 1064, 1109, 1110,  and  Part  HI  of  tbis  Code. 


Special  proceedings-S  Cal.  43,  279;  13  Cal.  Iti;  14  Cal.  479;  15Ca]. 

H;  19  CaL  218;  24  Cal.  126, 449, 457;  31  Cal.  83, 261;  34  CaL  689;  42  CaL  39; 
«C»LIJ9. 

I  24.  Actions  are  of  two  kinds : 

I.  Civil;  and, 

1  Criminal. 

tee  Fart  II  of  this  Code,  see.  307,  et  seq. 

S  25.  A  civil  action  arises  out  of^ 

1.  An  obligation. 

2.  An  injury. 
tCaL465. 

I  26.  An  obligation  is  a  legal  duty,  by  which  one  per- 
am  is  bound  to  ao  or  not  to  do  a  certain  thing,  and  arises 
bam.: 

L  Contract;  or, 

1  Operation  of  law.    [In  effect  July  Ist,  1874.] 

8ee  Civil  Code,  sec.  1427,  et  teq, 

§  27.  An  injury  is  of  two  kinds: 

L  To  the  person;  and,  # 

2.  To  property. 

§  28.  An  injury  to  property  consists  in  dei)riving  its 
<nmer  of  the  benefit  of  it,  which  is  done  by  taking,  with- 
holding,  deteriorating  or  destroying  it. 

Cassd  of  injuit— 45  CaL  534. 

S  29l  Every  other  injury  is  an  injury  to  the  person. 

§  30.  A  civil  action  is  prosecuted  by  one  party  a^inst 
tDother  for  the  enforcement  or  protection  of  a  right,  or 
tile  redress  or  prevention  of  a  wrong. 

Bee  sec.  307,  el  Mff. 

§  31.  The  Penal  Code  defines  and  provides  for  the  pros- 
eeation  of  a  criminal  action. 

§  32.  When  the  violation  of  a  right  admits  of  both  a 
dril  and  criminal  remedy,  the  right  to  prosecute  the  one  is 
not  merged  in  tlie  other. 


PART  I. 
OF  COURTS  OF  JUSTICE. 

TITLE  I. 

OROANIZATION  AND  JURISDICTION. 

Chap.   I.  Coukts  of  Justice  in  General.    §§  33,  34. 

II.  Court  op  Impeachment.    §§  36-39. 

III.  Supreme  Court.    §§  40-66. 

IV.  Superior  Courts.    §§  65-79. 
V.  Justices*  Courts.    §§  85 — 115. 

VI.    Police  Courts,    §  121. 
Vn.    General  Provisions  respecting  Courts  op 
Justice.    §§  124-153. 

[34] 
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CHAPTER  I. 
COURTS  OF  JX7BTICZS  IN  OENBRAIi. 

S  83.  The  BOTezal  courts  of  this  State. 
§  34.  Courts  of  record. 

§  33.  The  following  are  the  Courts  of  Justice  of  tbis 
State: 

1.  The  Court  of  Impeachment; 

2.  The  Supreme  Court; 

3.  The  Superior  Courts; 

4.  The  Justices;*  Courts; 

5.  The  FoUce  Courts,  and  suc&  other  inferior  courts  as 
Uie  Legislature  may  establish  in  any  incorporated  city  or 
town,  or  city  and  county. 

See  Cknist.  CaL  arts.  3  and  6. 

For  subd.  5,  see  Const.  CaL  art.  6,  sec.  13.  ^ 

JUHISDIOTION. 

Acqnized— bow,  16  CaL  389;  34  Cal.  891 ;  35  CaL 028;  83  CaL  428;  89  Cal. 
4»;  44  Cal.  356;  46  Cal.  610;  50  Cal.  66, 208, 498;  53  Cal.  44. 

Adjotanxnent— effect  of ,  1  Cal.  409;  4  Cal.  280;  7  CaL  53;  19  CaL  707;  * 
S Cal.  49, 170;  27  CaL  172, 492;  28  CaL  335:  30  CaL  192;  31  CaL  829,  479;  39 
CaL  189;  44  Cal.  85.    Bttt  see  sees.  47, 48, 73, 74. 

Admiraltf  and  maritime— 1  CaL  485;  2  Cld,  306;  5  Cal.  268;  6  Cal.  143; 
900.697;  13 CaL 370;  34CaL676;  42Cal.227;  50 CaL 236. 

Admission— See  sec.  415,  subd.  4,  and  sec.  416. 

Agreement  as  to— 2  CaL  74;  8  CaL  563;  14  CaL  279;  19  CaX,  125;  40  Cal. 
IS;  42  CaL  125;  43  CaL  393;  50  Cal.  447. 

Amonnt— limitations  as  to,  1  Cal.  15:  3  Cal.  220;  5  Cal.  230;  10  CaL  249; 
17 CaL  G99;  22  Cal.  170;  24  CaL  61 ;  30  CaL  245, 546;  34  CaL  28;  35  Cal.  269; 
»  CaL  570 ;  40  Cal.  628;  45  CaL  71 ;  48  Cal.  160. 

Appeal— 1  CaL  15;  2  CaL  99;  8  CaL  426;  4  Cal.  368;  6  Cal.  6S5;  8  CaL 
97:  9  CaL  698:  10  CaL  50, 249;  11  CaL  176;  15  CaL  502:  20  CaL  39,  3S8;  22 
CaL  82;  30  Cal.  99, 546;  31  Cal.  83, 261;  34  CaL  28:  35  Cal.  213;  39  Cal.  92; 
eCal. 35;  45  Cal.  71;  47  CaL  7, 109;  49 Cal.  139;  50  Cal. 211. 

Appearance-21  Cfa.52;  28  CaL  668;  80  CaL  440;  31  CaL  342;  84  Cal. 
$rr;^CaL484. 
BankmptC7-47  Cal.  481 ;  48  CaL  439, 452 ;  53  CaL  267. 

Certiorari— 4  CaL  186;  21  CaL  167;  26  CaL  372;  30  CaL  99;  39  Cal.  570;  37 
CaL  454;  40  CaL  479, 481;  43  Cal.  365;  47  CaL  7. 

Common  law— 2  CaL  99, 146;  6  Cal.  359;  89  Cal.  98. 

Concmrent— 2  CaL  808;  7  Cal.  848;  8  CaL  27, 34,  67,  268;  9  Cal.  77,  607; 
21  Cal.  438;  30  CaL  578;  42  Cal.  227. 

Consent— See  Aqbxeksst, 
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OoBStitational  changes,  as  to--21  Cal.  415;  sees.  51,  52,  75, 76, 77,  1 12, 
113, 114. 

Oonstitationality  of  laws— 7  CaL  65;  10  CaL293;  11  Cal.  176;  13  Cal. 
24;  17  Cal.  648;  24  Cal.  427;  28  Cal.  118;  30 Cal.  99;  31  Cal.  261;  32  CaL  242; 
83  Cal.  212 ;  34  CaL  520 ;  41  Cal.  147 ;  42  Cal.  316. 

Oo-ordinate,  9  Cal.  77, 608;  10  Cal.  495. 

Oosts-30  Cal.  546;  50  Cal.  30. 

Oonrts— jurisdiction  as  to  other,  8  Cal.  27, 34, 67,  268;  0  CaL  77,  60? ; 
11  Cal.  76;  37  Cal.  268;  39  Cal.  157;  49  Cal.  331;  51  Cal.  145, 562. 

Definition— 10  Cal.  293;  43  Cal.  365 ;  44  CaL  85. 

Demnxrer  to— 16  Cal.  432. 

Eqnity— 3  Cal.  130;  6  CaL  376;  7  Cal.  848;  10  Cal.  529, 575;  13  Cal.  521, 
569, 597. 626;  21  Cal.  438;  24  Cal.  61;  30  Cal.  440;  33  CaL  45;  36  Cal.  639;  38 
Cal.  265;  51  Cal.  431 ;  53  Cal.  656. 

Ezclnsive— 2  CaL  308;  5  CaL  268;  33  Cal.  85. 683;  53  Cal.  16, 412. 

Extent— 17  Cal.  363 ;  36  Cal.  159;  49  Cal.  351. 

Foifeitnre,  actions  for— 33  Cal.  212;  36  Cal.  28i. 

Fiigitives-5  Cal.  238;  23  Cal.  585. 

Oenerall7-4  CaL  307 ;  6  Cal.  685;  12  Cal.  128;  13  Cal.  589;  17  Cal.  363 ;  19 

CaL 210, 374, 388;  23CaL585;  27  CaL 492;  30Cal.99,440;  31  Cal.170;  32  CaL 

140;  33  CaL  506;  34  CaJ.  321 :  37  Cal.  69;  39  CaL  316;  41  Cal.  202. 308;  43  Cal. 

SISJ  46  Cal.  79. 245, 398;  47  Cal.  524;  48  Cal.  70, 127, 138;  49  C^  351, 491 ;  51 

1:^.3,255,435. 

Habeas coxpns-26 CaL 372;  34Cal.662;  38 CaL  145,393,499;  45CaL199; 
51  CaL  317. 

Licidents  of— See  sec.  187. 

Inferior  and  limited,  oonrts  of-5  Cal.  195;  10  CaL  293;  12  Cal.  283 ;  15 
00.297:  16  Cal. 432;  20  Cal. 39;  21  CaL  167;  23  CaL402;  28 CaL  118;  29  Cal. 
807;  83  CaL  318;  34  CaL  321;  85 CaL 269;  36  CaL  135;  39  Cal.  517;  43  CaL  455. 

Injunction- See  sees.  525, 526;  37  Cal.  268. 

Legislative  powers  and  functions  as  to-^  Cal.  9, 43, 230, 343;  6  Cal. 
143,532;  7  Cal.  65;  8' CaL  297;  13  CaL  24;  17  Cal.  548;  25  CaL  605;  30  Cal. 
435;  82  Cal.  242;  33  Cal.  279;  35  CaL 624;  42  Cal.  65;  48  Cal.  279;  60  CaL  153; 
62  Cal.  142. 

Limited— See  DnrssiOB;  also,  49  Cal.  465. 

Loss  of-4  Cal.  280;  6  Cal.  21;  15  CaL  76;  49  Cal.  590. 

Mandamns-16  Cal.  91 :  26  Cal.  372 ;  29  Cal.  307 ;  30  CaL  245, 4|5;  35  CaL 
213:  36  CaL  283, 595;  39  CaL  189, 411. 

Naturalization— 39  Cal.  98. 

Nuisance— 30  CaL  573;  36  CaL  193;  40  Cal.  396. 

Objections  to— 16  Cal.  432. 

Person— See  ADHissioir,  Apfbabaitob,  FtmLiOATioir  or  Suv- 
XOirs;  5CaL494;  7Cal.54;  34Cal.891;  36Cal.691;  46 Cal. 610;  53Cal.635. 

Presumption  as  to— 2  Cal.  99, 146;  8  Cal.  426;  5  CaL  149;  7  CaL  291 ;  10 
CaL  50;  12  Cal.  283;  17  Cal.  354, 371, 424:  23  Cal.  402;  27  Cal. 67, 800;  31  CaL 
168,342;  83 CaL 45, 318, 605, 580;  84Cal.391;  40 CaL 648;  44CaL856;  49 CaL 
206;  63  Cal.  635. 

,   Process— 48  CaL  183. 

Prohibition,  writ  of-26  CaL  372;  52  Cal.  516. 

Publication  of  summons,  notice,  etc.— sec.  418;  12  CaL  100,288;  W 
CaL  81;  26  Cal.  149;  27  Cal.  295, 800;  30  Cal.  611 ;  81  Cal.  842;  83  CaL 46, 506» 
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il:  34CaL»l:  l7CaL4W;  S9Cid.4S9;  44CaL396;  Belcher f,Cluunl>en« 
B  Gal.  635,  OTemiliiig  Halin  v.  Kelly,  34  GaL  991. 

Becords— 13  Gal.  24;  19  Gal.  127;  30  GaL  499. 

Bestitntion,  writ  of— 19  GaL  374. 

Special  casev-d  GaL  43. 195;  42  GaL  3S. 

Stipulation— See  Aosjejemjuit. 

Taxes,  suits  for-24  GaL  61 ;  43  GaL  492;  45  GaL  199. 

Test  of— W  CaL  546. 

Tre^ass— 39  CaL  315, 319. 

TTmled  States  courts,  generally— 4  GaL  368;  9  GaL  698;  II  Gal.  176;  23 
CaLS4;  25  CaL 606;  27  Gal.  164;  28 GaL 98;  32GaL231:  89 GaL 318;  49 GaL 
926. 

Vacation— See  AixjouBirHEirT. 

Tenue— 87  Gal.  ISO;  46  CaL  245;  49  GaL  35L 

Want  of-7CaL54:  8  GaL  568:  12  GaL  100:  16  GaL  389;  17  GaL  130:  23 
CaL 402;  27 CaL 300;  28 GaL  115;  30GaL440;  34GaL391;  37 GaL 456;  39 CaL 
S70;  52  Cal.  97. 

"Within  the  jnrladiotiony"  defined— 12 GaL  306. 

Cal.  522. 


§  34.    The  courts  enumerated  in  the  first  three  subdi- 
Tisions  of  the  last  preceding  section  are  courts  of  record. 
Const.  CaL  art.  6,  sees.  12, 22. 
Oonrt  of  record— deflI)itlon,  34  Cal.  391;  52  CaL  220. 

CoDB  Civ.  Pnoc.— 4. 
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CHAPTER  n. 
COURT  OF  IMPEACHMENT. 

96.  Members  of  the  court. 

87.  Jurisdiction. 

38.  Officers  of  tbe  court. 

89.  Trial  of  impeaclmients  provided  for  in  tlie  Penal  Code. 

§  36.  The  Court  of  Impeachment  is  the  Senate;  when 
sitting  as  such  court,  the  senators  shall  be  upon  oath;  and. 
at  least  two-thirds  of  the  members  elected  shall  be  neces- 
sary to  constitute  a  quorum. 

Const.  Cal.  art.  i,  sec.  17 ;  art.  6,  sec.  1. 

§  37.  The  court  has  jurisdiction  to  try  impeachments, 
when  presented  by  the  Assembly,  of  the  Governor,  Lieu- 
tenant-Governor, Secretary  of  State,  Controller,  Treas- 
urer, Attorney-General,  Surveyor-General,  Chief  Justice 
of  the  Supreme  Court,  Associate  Justices  of  the  Supreme 
Court,  and  Judges  of  the  Superior  Courts,  for  any  misde- 
meanor in  office. 

Const.  Cal.  art.  4,  sec.  18. 

Other  civil  officers— 45  Cal.  200. 

§  38.    The  officers  of  the  Senate  are  the  officers  of  the 
court. 
See  Penal  Code,  sees.  10,  and  737  to  753. 
Impeachment— manner  of,  45  CaL  200. 

§  39.    Proceedings  on  the  trial  of  impeachments  are 
provided  for  in  the  JPenal  Cqde. 
See  Penal  Code,  sec.  737  et  seq. 


CHAFTEB  ni. 
SITFRBMIi  COURT. 

e  n      n     caa*  at  afflc«. 


3  40.  The  Supieme  Court  shall  consist  of  a  Chief  Jus- 
foe  and  SIX  AsBOClate  Jasticei  who  shall  be  elected  b; 
llie  qualified  electoia  of  the  State  at  large,  at  tlie  geneial 
Slate  elections  n  st  praced  ng  the  espiratioa  of  the  terms 
of  ofSce  of  the  i  predecesttoiB  respectively,  and  bold  theii 
offices  for  the  teim  of  twelve  years  from  aod  after  the 
first  Monday  after  the  first  day  of  January  next  succeed- 
mg  their  election;  provided,  that  of  the  justices  elected 
u  the  general  State  election  of  eighteen  hundred  and 
nventy-nine,  tbe  Chief  Justice  sbalt  go  ont  of  office  at 
iLe  end  of  eleven  years,  and  the  six  Associate  Justices 
ehall  have  so  classified,  or  shall  bo  classify  tbemselves, 

Slot,  that  two  of  them  shall  go  out  of  omce  at  the  end 
three  years,  two  of  them  at  the  end  of  seven  years, 
nnd  two  of  them  at  the  end  of  eleven  years,  from  the  first 
Honda;  after  the  first  day  of  January,  eighteen  liundred 
and  eighty;  and  an  entry  of  Such  clasBitication  shall  Imre 
been  or  shall  be  made  in  the  minutes  of  the  court  in 
bank,  signed  by  them,  and  a  duplicate  thereof  filed  in 
the  office  of  the  Secretary  oE  State. 
Coiut.  CaL  art.  S,  sees. !,  3. 
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§  41.  The  years  during  which  a  Justice  of  the  Supreme 
Court  is  to  hold  office  are  to  be  computed  respectively 
from  and  including  the  first  Monday  after  the  first  day  of 
January  of  any  one  year  to  and  excluding  the  first  ftfon- 
day  after  the  first  day  of  January  of  the  next  succeeding 
year. 

Const.  Cal.  art.  6,  sec.  3. 

§  42.  If  a  vacancy  occur  in  the  office  of  a  Justice  of 
the  Supreme  Court,  the  Governor  shall  appoint  an  eligible 
person  to  hold  the  office  until  the  election  and  qualifica- 
tion of  a  justice  to  fill  the  vacancy,  which  election  shall 
take  place  at  the  next  succeeding  general  election;  and 
the  justice  so  elected  shall  hold  tue  office  for  the  remain- 
der of  the  unexpired  term  of  his  predecessor. 

Const.  Cal.  art.  6,  sec.  8. 

Tacanc7— see  see.  40,  Abseitoe  of  Jm>OK. 

§  43.  There  shall  be  two  departments  of  the  Supreme 
Court,  denominated  respectively  Department  One  and 
Department  Two.  The  Chief  Justice  shall  assign  three 
of  the  Associate  Justices  to  each  department,  and  such 
assignment  inay  be  changed  by  him  from  time  to  time ; 
providedf  that  the  Associate  Justices  shall  be  competent 
to  sit  in  either  department,  and  may  interchange  with  one 
another  by  agreement  among  themselves,  or  if  no  such 
agreement  be  made,  as  ordered  by  the  Chief  Justice, 
l^e  Chief  Justice  may  sit  in  either  department,  and  shall 

S reside  when  so  sitting;  but  the  justices  assigned  to  each 
epartment  shall  select  one  of  their  number  as  presidinic 
justice.  Each  of  the  departments  shall  have  the  power 
to  hear  and  determine  causes  and  all  questions  arisin>r 
therein,  subiect  to  the  provisions  in  relation  to  the  court 
in  bank.  The  presence  of  three  justices  shall  be  neces- 
sary to  transact  any  business  in  either  of  the  departments, 
except  such  as  may  be  done  at  chambers;  but  one  or  more 
of  the  justices  may  adjourn  from  time  to  time  with  the 
same  effect  as  if  all  were  present,  and  the  concurrence  of 
three  justices  shall  be  necessary  to  pronounce  a  judgment ; 
proviaedf  that  if  three  do  not  concur,  the  cause  may  be 
reheard  in  the  same  department,  or  transmitted  to  the 
other  department,  or  to  tne  court  in  bank. 

Const.  Cal.  art.  6,  sec  2. 

Ohambersi  powers  at— sec.  165. 

Adjoomment,  holidays— sec.  135. 

Ooncurrence-32  CaL  633. 

§  44.  The  Chief  Justice  shall  apportion  the  business 
to  the  departments,  and  may,  in  his  discretion,  order  any 
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cause  pending  before  the  court  to  be  heard  and  decided  by 
the  court  in  bank.  The  order  may  be  made  before  or 
after  judgment  pronounced  by  a  department;  but  when  a 
eaase  has  been  allotted  to  one  of  the  departments  and  a 
judgment  pronounced  therein,  the  order  must  be  made 
within  thirty  days  after  such  jud^ent,  and  concurred  in 
by  two  Associate  Justices;  and  if  so  made,  it  shall  have 
the  effect  to  vacate  and  set  aside  the  judgment.  Any  four 
justices  may,  either  before  or  after  judgment  by  a  depart- 
ment,  order  a  cause  to  be  heard  in  bank.  If  the  order  be 
not  made  within  the  time  above  limited,  the  judgment 
shall  be  final;  provided^  that  no  judgment  by  a  depart- 
ment shall  become  final  until  the  expiration  oi  the  period 
of  thirty  days  aforesaid,  unless  approved  by  the  Chief 
Justice  in  writing,  with  the  concurrence  of  two  Associate 
Justices. 
CcnsL  CsL  art.  6,  sec.  2.   Se«  sec.  129;  Sopreme  Ct.  rule  30. 

§  45.  The  Chief  Justice  or  any  four  justices  may  con* 
Tene  the  court  in  bank  at  any  time,  and  the  Chief  Justice 
shall  be  the  presiding  justice  of  the  court  when  so  con- 
Tened.  The  presence  of  four  justices  shall  be  necessary 
to  transact  any  business,  and  the  concurrence  of  four 
justices  present  at  the  argument  shall  be  necessary  to 
pronounce  a  judgment  in  the  court  in  bank;  provided,  that 
if  four  justices  so  present  do  not  concur  in  a  judgment, 
then  all  the  justices  qualified 'to  sit  in  the  cause  shall  hear 
the  argnment,  but  to  render  a  judgment  a  concurrence  of 
foar  justices  shall  be  necessary;  and  every  judgment  of 
tiie  court  in  bank  shall  be  final,  except  in  cases  in  which 
no  previous  judgment  has  been  rendered  in  one  of  the  de- 
partments, and  in  such  cases  the  judgment  of  the  court 
in  bank  shall  be  final,  unless  within  thirty  days  after  such 
judgment  an  order  be  made  in  writing,  signed  by  five  jus- 
tices, granting  a  rehearing. 

Const.  CaL  art.  6,  sec.  2. 

§  46.  In  case  of  the  absence  of  the  Chief  Justice  from ' 
the  place  at  which  the  court  In  bank  is  held,  or  his  inabil- 
ity to  act,  the  Associate  Justices  shall  select  one  of  their 
own  nrimber  to  perform  the  duties  and  exercise  the  powers 
of  tiie  Chief  Justice  during  such  absence  or  inability  to 
act. 

Const.  CaL  art.  6,  sec.  2. 

§  47.  The  Supreme  Court  shall  always  be  open  for  the 
transaction  of  business.  It  shall  hold  regular  sessions 
for  the  hearing  of  causes,  either  in  bank,  or  in  one  or  lM)th 
of  its  departments,  at  the  capital  of  the  State,  commeno- 
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in^  on  the  first  Mondays  of  May  and  second  Mondays  01 
November;  at  the  city  and  county  of  San  Francisco,  com 
mencing  on  the  second  Mondays  of  January  and  thirc 
Mondays  of  July ;  and  at  the  city  of  Los  Angeles,  com- 
mencing on  the  hrst  Mondays  of  April  and  second  Mon- 
days of  October;  and  special  sessions  at  either  of  the 
above  named  places  at  such  other  times  as  may  be  pre* 
scribed  by  the  justices  thereof.    The  justices  and  officers 
of  the  Supreme  Court  shall  be  allowed  their  actual  trav- 
eling expenses  in  going  to  and  from  their  respective  places 
of  residence  upon  the  business  of  the  court,  or  to  attend 
its  sessions.    If  proper  rooms  in  which  to  hold  the  court, 
and  for  the  accommodation  of  the  officers  thereof,  are  not 
provided  by  the  State,  together  with  attendants,  furni- 
ture, fuel,  lights,  and  stationery,  suitable  and  sufficient 
for  the  transaction  of  business,  the  court,  or  any  three 
justices  thereof,  mav  direct  the  Clerk  of  the  Supreme 
Court  to  provide  such  rooms,  attendants,  furniture,  fuel, 
lights,  and  stationery;  and  the  expenses  thereof,  certified 
by  any  three  justices  to  be  correct,  shall  be  paid  out  of 
the  State  treasury,  for  which  expenses,  and  to  defrav  the 
traveling  expenses  of   the  justices  and  officers  of  the 
Supreme  Court  above  mentioned,  a  sufficient  sum  shall 
be  annually  appropriated  out  of  any  funds  in  the  State 
treasury  not  otherwise  appropriated.    The  moneys  so  ap- 
propriated shall  be  subject  to  the  order  of  the  Clerk  of 
the  Supreme  Court,  and  be  by  him  disbursed  on  proper 
vouchers,  and  the  same  shall  be  accounted  for  by  nim  in 
annual  settlements  with  the  Controller  of  State  on  the 
first  Monday  of  December  of  each  year. 
Always  open— Const.  Cal.  art.  6,  sec.  2. 

§  48.  Adjournments  from  day  to  day,  or  from  time  to 
time,  are  to  be  construed  as  recesses  in  the  sessions,  and 
shall  not  prevent  the  court,  or  either  of  its  departments, 
from  sitting  at  any  time. 

See  sec.  47n. 

Adjonmment,  formerly— see  sec.  33,  ante,  under  Jubisdiotioit. 

§  49.  In  the  determination  of  causes,  all  decisions  of 
the  Supreme  Court  in  bank,  or  in  departments,  shall  be 
given  in  writing,  and  the  grounds  of  the  decision  shall  be 
stated. 

Const.  Cal.  art.  6,  sec.  2. 

§  50.  The  jurisdiction  of  the  Supreme  Court  is  of  two 
kinds : 

1.  Original;  and, 

2.  Appellate. 
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n.  S.  Siqirema  Ot.,  writ  of  exror  from—ll  CaL  176;  Belcher  v. 
GtaDriKzs,  53  Cal.  635. 

Fwt»— not  Investigated,  26  CaL  278. 

Goireclion— of  mlnntes,  36  CaL  328;  of  records  of  lower  court,  SI 
Cd.If7. 

Final  jiidgxnent->S7  CaL  438. 

Original  jurisdiction— former  lack  of,  notes  to  sec.  51. 

§  51.  In  the  exercise  of  its  original  jarisdiction  the  Bu* 
preme  Court  shall  have  power  to  issue  writs  of  mandamus, 
certiorari,  prohibition,  and  habeas  corpus;  and  it  shall 
also  have  power  to  issue  all  other  writs  necessary  and 
proper  to  the  complete  exercise  of  its  appellate  jurisdiction. 

Const  CaL  art.  6,  sec.  4. 

tee  H^tt  V.  Allen,  March  23rd,  1880,  and  notes  to  sec.  33,  antCt  on 
AoMlction. 

Odsinal  jmisdiction— extent  of,  1  Cal.  85, 144, 347;  7  Cal.  140;  14  CaL 
IB;  21  Cal.  169 ;  Hyatt  v.  Allen,  supra. 

i.  54, 76, 165, 1064  et  ieq.,  1106  to  1110. 

».  54, 76, 165, 1067  et  seq.,  1106  to  1110. 

RoliiUlioxi-«ecs.  54, 76, 165, 1102  et  seq.,  1106  to  1110. 

Habeas  corpna— sees.  54, 76, 165;  1  Cal.  85, 144. 

appellate  powers— sec.  44;  1  Cal.  85, 89, 144. 

« An  other  writs  "—25  Cal.  28, 96;  28  CaL  71 ;  Hyatt  v.  Allen,  supra. 

Wiit  of  error— sec.  129ft,  (Supreme  Ct.  mle  26);  1  Cal.  85;  8  CaL 
W;  4 CaL  206;  5  Cal.  190;  8  Cal.  397;  5i  CaL  220. 

In|Bnctiaii— sees.  54, 76, 165, 356, 525  et  seq.,  745, 1841. 
ftocedendo— sec.  129,  Supreme  Ct.  role  28. 

WziiB,  -certain,  abolished— ««tre  facias  and  quo  warranto^  sec.  802 
(bat  as  to  latter,  see  sec.  76.  snbd.  5);  ne  exeat,  49  Cal.  466.  and  sec.  478. 

Writ— defined,  sec.  17 ;  seal,  sec.  153 ;  issuance,  sec.  54 ;  service  by  tel- 
1017. 


§  52.  The  Supreme  Court  shall  have  appellate  jurisdic- 
tion: 

L  In  all  cases  in  equity,  except  such  as  arise  in  Justices* 
Courts. 

2.  In  all  cases  at  law  which  involve  the  title  or  posses- 
sion of  real  estate,  or  the  legality  of  anv  tax,  impost,  as- 
sessment, toll  or  municipal  line,  or  in  wnich  the  demand, 
exclusive  of  interest,  or  the  value  of  the  property  in  con- 
troversy, amounts  to  three  hundred  dollars. 

3.  In  ail  cases  of  forcible  entry  and  detainer,  proceed- 
ings in  insolvency,  actions  to  prevent  or  abate  a  nuisance, 
and  in  all  such  probate  matters  as  may  be  provided  by 
law. 

i.  In  all  si>ecial  proceedings. 

5.  In  all  criminal  cases  prosecuted  by  indictment,  or 
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information,  in  a  court  of  record,  on  questions  of 
alone. 

Const.  Gal.  art.  6,  sec.  4. 

Appeals  in  general— sec.  936  et  seq. 

Appeals  to  Supreme  Gonrt— sec.  963  et  seq. 

Appellate  jnrisdiction— 1  CaL  144;  8  Cal.  297:  10  CaL  249;  31  CaL  82$ 
34  Cal.  29. 

Jurisdiction  generally— see  notes  to  sec.  83,  ante. 

SUBDiviBioif  1.  Generally— see  sec.  76,  suM.  1.  Added  jniiadlo* 
tion  of  Justices'  Courts,  see  sec.  113. 

Subdivision  2.  See  sec.  76,  subd.  3. 

Subdivision  3.  See  sec.  76,  subd.  4;  Divorce,  10  Gal.  251. 

Subdivision  4.  Special  proceedings— Extraordinary  writs,  sees, 
1067-1110.  Forcible  Entry  and  Detainer,  subd.  3.  Liens,  enforcement 
of,  sees.  1180-1206.  Insolvency,  sec.  1822;  6  Cal.  231;  12  Cal.  281;  28  Cal. 
117.  Eminent  Domain,  sees.  1237-1263;  29  CaL  112;  42  Cal.  35, 68.  Arbi- 
tration,'sees.  1281-1290.   Award,  appeal  from,  2  Cal.  78;  42  Cal.  125. 

Subdivision  5.  Indictable  ofibnses— see  Penal  Code,  sec.  888. 
Information— see  Const.  Cal.  art.  1,  sec.  8.  Court  of  record— see 
sec.  34.  Felony— alone  appealable,  formerly,  5  Cal.  295;  7  Cal.  140, 
166:  9  Cal.  86;  16 Cal.  187;  20  Cal.  117;  29  Cal.  460;  30  Cal.  98;  35  CaL  390; 
63  6al.  427. 

§  53.  The  Supreme  Court  may  affirm,  reverse,  or  mod"> 
ify  any  judgment  or  order  appealed  from,  and  may  direct 
the  proper  3udgment  or  order  to  be  entered,  or  direct  a  new 
trial  or  further  proceedings  to  be  had.  The  decision  of 
the  court  shall  be  given  in  writing;  and  in  giving  its  de^ 
cision,  if  a  new  trial  be  granted,  the  court  shall  pass  upon 
and  determine  all  the  questions  of  law  involved  in  tlio 
case,  presented  upon  such  appeal,  and  necessary  to  the 
final  aetermination  of  the  case.  Its  judgment  in  appealed 
cases  shall  be  remitted  to  the  court  from  which  the  appeal 
was  taken. 

Affirming  jndgment—see  sec.  955;  15  Cal.  324;  16  Cal.  207;  24  Cal.  fiS. 

Amendments— Sec.  473;  7  Cal.  447;  8  Cal.  135. 

Appeal,  effect  of— generally ,  sees.  949, 1049 ;  as  to  new  trial,  40  CaL  280. 

Correcting  judgments— 7  Cal.  447;  20  CaL  419;  Beed  «.  AlUson,  April 
Itb,  1880;  also,  see  Aicbndicents. 

Costs  on  modification— sec.  1027. 

Death—pending  appeal,  sec.  129,  (Supreme  Ct.  Rule  14);  sec.  385:  20 
Cal. 68;  6.  &.  LTSoc.  v.  Glbb,  21  Cal.  609;  35  Cal.  463;  40  Cal.  96;  49  GaL 
149.  . 

Decision— reqnirements  of ,  see  sec.  49:  limits  of,  5  Cal.  96;  30  Cal. 
223;  terms  of,  7  Cal.  447;  time  for  filing.  Const.  Cal.  art.  6,  sec.  24;  par- 
amount  wben,  20  Cal.  415 :  45  Cal.  57.  See  also.  Dictum,  Law  or  tub 
Cass,  Opinion,  Stars  Dboisis. 

Dictam-9  CaL  236, 615 ;  20  Cal.  276;  30  Cal.  103;  39  Cal.  223;  53  Gal.  G08. 

Discretion— interference  for  abuse  of,  only.  See  sec.  657,  Generax. 
Note;  also,  subd.  1  and  subd.  6,  notes,  in  same  section. 

Dismissal  of  appeal— sec.  129,  (Supreme  Ct.  Rules  3  and  4);  sees. 
954, 955;  8  Cal.  347;  15  Cal.  324;  16  Cal.  207;  23  Cal.  636;  24  Cal.  52, 156;  28 
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Res  adjndicata— sec.  1908;  also  see  Law  ot  tbb  Gasb. 

Restoring  appeal— 45  Oal.  18. 

Reversing  judgment— 1  CaL  359»  479;  7  CaL  443, 447;  9  Oal.  16;  10  CaU 
(45:  11  CaL  258;  14  Cal.  248;  15  Cal.  286;  20  Cal.  522:  23  CaJ.  478, 549;  2» 
Cat  174;  28  Cal.  20;  30  CaU  462,488;  48  Cal.  639;  51  (^.  511.  Also,  See  sec 
857. 

Review,  bill  of— 12  Gal.  99;  34  Cal.  76;  41  Gal.  820;  extent  of,  genc»^ 
ally,  see  Bboobd  as  confining  review;  on  appeal  from  Judgment,  sec. 

956. 

Rules— sec.  129. 

Stare  decisis— see  Law  op  thb  Gasb:  2  Gal.  374;  5  Cal.  403;  6  Cal. 
687 ;  7  Cal.  592:  21  Cal.  895;  22  CU.  109, 604:  29  Cal.  222;  Hlhn  v.  Curtis,  31 
Cal.  400;  39  Cal.  223;  42  Cal.  488;  48  CaL  493, 523.   Contra,  see  OYBHBTJI^ 

USta  FOBICBB  JUDOMBNT. 

Stipulation— sec.  283,  note  to  suM.  1. 

§  54.  The  concurrence  of  three  Justices  of  the  Supreme 
Court  is  necessary  for  the  issuance  of  any  writ,  or  the 
transaction  of  any  business,  except  such  as  can  be  done 
at  chambers;  provided,  that  each  of  the  justices  sliall  have 

gower  to  issue  writs  of  habeas  corpus  to  any  part  of  the 
tate  upon  petition  by  or  on  behalf  of  any  person  lield  in 
actual  custody,  and  may  make  such  writs  returnable  be- 
fore himself  or  the  Supreme  Court,  or  any  department,  or 
judge  thereof,  or  before  any  Superior  Court  in  the  State,  or 
any  judge  thereof. 

See  Const.  Cal.  art.  6,  sec.  4. 

Ooncurrence— sec.  43n. 

Business  at  chambers— sec.  165. 

Single  justice— 40  CaL  483. 

HABEAS  00RFT7S. 

See  U.  S.  Const,  art.  8,  Amdts.,  and  Const.  Cal.  art.  2,  sees.  5, 6. 

Jurisdiction,  as  to— sees.  33n,  and  51. 

Generally- Penal  Code,  sec.  1473  et  seq.,  sec.  1492  et  seg,  (also,  sec. 
1268  et  sea.);  1  Cal.  9, 345;  2  Cal.  429;  5  Cal.  585;  7  Cal.  175,182:  19  CaL  131 : 
22  Cal.  181 ;  26  Cal.  872;  28  Cal.  251 ;  31  Cal.  619:  85  CaL  100:  40  CaL  627:  4 1 
Cal.  29, 212;  42  CaL  199, 254;  43  Cal.  455:  44  Cat  82, 581 ;  46  Cal.  112: 47  CaL 
605;  49  CaL  159, 467;  51  Cal.  317,375;  53  Cal.  410:  Ex  parte  HungLin,  Jan- 
uary 13th,  1880;  Ex  parte  Ellis,  March  1st,  1880;  Ex  parte  Glance, Harcli 
23ra,  1880;  Ex  parte  Gohn,  liay  19th,  1880;  Ex  parte  Kearney,  May  27tb, 
1880. 

§  55.  All  records,  books,  papers,  causes,  actions,  pro- 
ceedings, and  appeals  lodged,  deposited,  or  pending  in  the 
Supreme  Court  abolished  by  the  Constitution,  are  trans- 
ferred to  the  Supreme  Court  herein  provided  for,  which 
has  the  same  power  and  jurisdiction  over  them  as  if  they 
had  been  in  the  first  instance  lodged,  deposited,  filed,  or 
commenced  therein,  or,  in  cases  of  appeal,  appealed 
thereto. 

Const.  Cal.  art.  22,  sec.  3. 

People  V.  Colby,  February  19th,  1880. 
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§  5&  In  all  cases  of  appeal  transferred  to  the  Sapreme 
Goart,  its  judgments  shall  be  remitted  to  the  Superior 
Gonrts  of  the  counties,  or  cities  and  counties,  from  which 
tbe  appeals  were  taken  respectively,  with  the  same  force 
ud  effect  as  if  said  cases  had  been  appealed  to  the  Su- 
preme Court  from  such  Superior  Courts. 

See  aec  56,  note. 
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CHAPTER  IV. 
SUPSRIOR  COURTS. 

§  65.  Judges  and  elections. 

§  66.  Sapeiior  Courts  of  two  or  more  judges. 

§  67.  Superior  Court  of  tlie  City  and  County  of  San  Francisco. 

I  68.  Terms  of  office. 

I  69.  Computation  of  years  of  office. 

§  70.  Vacancies. 

§  71.  Superior  Courts  by  Judges  of  other  counties. 

I  72.  Jndaes  pro  tempore. 

f  73.  Sessions. 

S  74.  Adjournments. 

S  75.  Jurisdiction  of  two  kinds, 

§  76.  Original  Jurisdiction. 

§  77.  Appellate  Jurisdiction. 

8  78.  Process. 

§  79.  Transfer  of  books,  papers,  and  actions. 

§  65..  There  shall  be  in  each  of  the  organized  counties, 
or  cities  and  counties  of  the  State,  a  Superior  Court,  for 
each  of  which  one  judge,  and  for  some  of  which  two  or 
more  judges,  as  hereinafter  in  subsequent  sections  spe- 
cially provided,  shall  be  elected  by  the  qualified  electors 
of  the  county,  or  city  and  county,  at  the  general  Sta^T 
elections  next  preceding  the  expiration  of  the  terms  of 
office  of  their  predecessors  respectively;  provided^  that  in 
and  for  the  counties  of  Yuba  and  Sutter  combined,  only 
one  Superior  Judge  shall  be  elected,  who  shall  hold  the 
Superior  Courts  of  both  said  counties,  and  in  accordance 
with  such  rules  for  the  dispatch  of  business  in  both  said 
counties  as  he  may  adopt. 

Const.  Cal.  art.  6,  sec.  6. 

§  66.  In  each  of  the  counties  of  Alameda,  Los  Angeles, 
Sacramento,  San  Joaquin,  Santa  Clara,  and  Sonoma,  there 
shall  be  elected  two  Judges  of  the  Superior  Court;  and  in 
each  of  said  counties,  and  in  any  county,  or  city  and 
county,  other  than  the  city  and  county  of  San  Francisco, 
in  which  there  shall  be  more  than  one  Judge  of  the  Supe- 
rior Court,  the  judges  of  such  court  may  liold  as  many 
sessions  of  said  court  at  the  same  time  as  there  are  judges 
thereof,  and  shall  apportion  the  business  among  them- 
selves  as  equally  as  may  be. 

Const.  CaL  art.  6,  sees.  6. 7. 
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§  67.  In  the  city  and  county  of  San  Francisco  there 
shall  he  elected  twelve  Judges  of  the  Superior  Court,  any 
one  or  more  of  whom  may  hold  court;  and  there  may  he 
as  many  sessions  of  said  court  at  the  same  time  as  there 
are  judges  thereof.  The  said  judges  shall  choose  from 
their  own  number  a  Presiding  Judge,  who  may  at  any  time 
be  removed  and  another  chosen  in  his  place,  by  a  vote  of 
any  seven  of  them.  The  Presiding  Juage  shall  distribute 
tJie  business  of  the  court  among  the  judges  thereof,  and 
prescribe  the  order  of  business.  The  judgments,  orders, 
aod  proceedings  of  anv  session  of  the  Superior  Court,  held 
by  any  one  or  more  of  the  judges  of  said  court,  shall  be 
eqaally  effective  as  if  all  the  judges  of  said  court  pre- 
siaed  at  such  sessiofi. 

Const  Cal.  art.  6,  sec.  6. 

Jnriadiction— sees.  33n,  75, 76, 77. 

ftocess— sec.  78. 

Coordinate  jurisdiction— sec.  33». 

§  68.  The  term  of  office  of  Judges  of  the  Superior 
Court  shall  be  six  years  from  and  after  the  first  Monday 
of  January  next  succeeding  their  election;  provided^  tliat 
the  twelve  Judges  of  the  Superior  Court  elected  in  the 
dty  and  county  of  San  Francisco  at  the  general  State 
election  of  eighteen  hundred  and  seventy-nine  shall  have 
so  classified,  or  shall  so  classify  themselves,  by  lot,  tbat 
four  of  them  shall  go  out  of  office  at  the  end  of  one  year, 
lour  of  them  at  the  end  of  three  years,  and  four  of  them 
at  the  end  of  five  years  from  the  first  Monday  of  January, 
eighteen  hundred  and  eighty;  and  the  entry  of  such  classi- 
fication shall  have  been,  or  shall  be,  made  in  the  minutes 
of  the  court,  signed  by  them,  and  a  duplicate  thereof  filed 
in  the  office  of  the  Secretary  of  State;  and  provided  further, 
that  all  the  other  Superior  Judges  elected  at  the  general 
State  election  of  eighteen  hundred  and  seventy-nine  shall 
go  out  of  office  at  the  end  of  five  years  from  the  first 
Monday  of  January,  eighteen  hundred  and  eighty. 

Const.  Cal.  art.  6,  sec.  6. 

§  69.  The  years  during  which  a  Judge  of  a  Superior 
Court  is  to  hold  office  are  to  be  computed  respectively 
from  and  including  the  first  Monday  of  January  of  any 
one  year  to  and  excluding  the  first  Monday  of  January  of 
the  next  succeeding  year. 

Const.  CiE^.  art.  6,  sec.  6.    See  sec.  41,  ante. 

§  70.  If  a  vacancy  occur  in  the  office  of  Judge  of  a 
Superior  Court,  the  Grovemor  shall  appoint  an  eligible 
person  to  hold  the  office  until  the  election  and  qualiijca- 

CoBB  Civ.  Proc— 5. 
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tion  of  a  judge  to  fill  the  vacancy,  which  election  shall 
take  place  at  the  next  succeeding  general  election,  and. 
the  judge  so  elected  shall  hold  omce  for  th6  remainder  of 
the  unexpired  term. 

Gonstr  CaL  art.  6,  sec.  6.   See  sec.  42,  ante. 

Ulection  to  fill  vacancy— 11  Cal.  49, 77;  12  Cal.  378;  17  CaL  11. 

§  71.  A  Judge  of  any  Superior  Court  may  hold  the 
Superior  Court  in  any  county,  at  the  request  of  the  Judse 
or  Judges  of  the  Superior  l/ourt  thereof,  and,  upon  tne 
request  of  the  Qovernor,  it  shall  be  his  duty  to  do  so;  and 
in  cither  case  the  judge  holding  the  court  shall  have  the 
.same  power  as  a  judge  thereof. 

Const.  CaL  art.  6,  sec.  8. 

§  72.  Any  cause  in  a  Superior  Court  may  be  tried  by  a 
judge  »ro  Umpore^  who  must  be  a  member  of  the  bar  ad- 
mitted to  practice  before  the  Supreme  Court,  agreed  upon 
in  writing  by  the  parties  litigant,  or  their  attorneys  of 
record,  approved  by  the  court,  and  sworn  to  try  the  cause ; 
and  his  action  in  the  trial  of  such  cause  shall  have  the 
same  effect  as  if  he  were  a  judge  of  such  court.  A  judge 
^vo  tempore  shall,  before  entering  upon  his  duties  in  any 
«ause,  take  and  subscribe  the  following  oath  or  affirma^ 
tion :  "  I  do  solemnly  swear  (or  affirm,  as  the  case  may  be) 
that  I  will  support  the  Constitution  of  the  United  States 
a.nd  the  Constitution  of  the  State  of  California,  and  that 
I  will  faithfully  discharge  the  duties  of  the  office  of  judge 

pro  tempore  in  the  cause  whe'rein is  plaintiff,  and 

is  defendant,  according  to  the  best  of  my  ability." 

Const.  Cal.  art.  6,  sec.  8. 

Admitted— before  Supreme  Court,  must  be,  see  sec.  157. 

Agreed  upon— see  sec.  283,  subd.  1. 

§  73.  The  Superior  Courts  shall  be  always  open,  (legal 
holidays  and  non-judicial  days  excepted)  and  they  shall 
hold  their  sessions  at  the  county  seats  of  the  several  coun- 
ties, or  cities  and  counties,  respectively.  They  shall  hold 
regular  sessions,  commencing  on  the  first  Mondays  of 
January,  April,  July,  and  October,  and  special  sessions 
at  such  other  times  as  may  be  prescribed  by  the  judge  or 
judges  thereof;  provided,  that  in  the  city  and  county  of 
San  Francisco  the  Presiding  Judge  shall  prescribe  the 
times  of  holding  such  special  sessions. 

See  Const.  Cal.  art.  6,  sec.  5. 

Always  open— see  same. 

Holidays,  etc.-^ee  sees.  134, 135. 

Oonnty  seats— 8  Cal. 382. 
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SeBiioiiA-aboIttioai  of  tenns,  see  Airways  opkh,  mpra. 

Tcnn«-l>efore  Const.  Cal.  1879;  see  Ai>JOiniirxmrT,  eec.  Sin,  also 
iec.473n aad2  Gal. 582;  3  CaL 2M;  5  Cal.  407:  «  Cal. 21:  8  CaL  921;  9  Cal. 
173;  17  GaLdlf;  19  Cal.  127;  20  Cal.  628;  21  CaL  273;  »  CaL  72,  422;  S3 
Cal. 325;  34  CaL  80;  35  CaL  269;  36  CaL  288;  37  Cal. 249;  40  CaL  154:  42 
Cal.  18. 398;  48  CaL  90;  SO  CaL  648;  Stewart  v.  Mahoney  Mg.  Co.  Feb. 
Wi.1880. 

§  74.  Adjournments  from  day  to  day,  or  from  time  to 
time,  are  to  be  construed  as  recesses  in  the  sessions,  and 
shall  not  prevent  the  court  from  sitting  at  any  time. 

See  sec.  4Bi. 

Becesaes-^vacation,  proceediiuirs  during,  before  Const.  CaL  1879,  sec. 
b;  29  CaL 55;  44  CaL  85;  46  CaL  363. 

§  75.  The  jurisdiction  of  the  Superior  Courts  is  of  two 
kinds: 

1.  Original;  and, 

2.  Appellate. 
See  sec.  fiO»  and  38». 

§  76.  The  Superior  C!onrt8  shall  have  original  juriffdio- 

tion: 

1.  In  all  cases  in  equity. 

2.  In  all  ciYil  actions  in  which  the  subject  of  litigation  is 
not  capable  of  pecuniary  estimation. 

3.  In  all  cases  at  law  which  involve  the  title  or  posses- 
BOQ  of  real  property,  or  the  legality  of  any  tax,  impost, 
issesHment,  toll,  or  municipal  Sne,  and  in  all  other  cases 
in  which  the  demand,  exclusive  of  interest  or  the  value  of 
the  property  in  controversy,  amounts  to  three  hundred 
dollars. 

4.  Of  actions  of  forcible  entry  and  detainer,  of  proceed- 
ings in  insolvency,  of  actions  to  prevent  or  abate  a  nui- 
sance, of  all  matters  of  probate,  of  divorce,  and  for  an- 
nnlment  of  marriage,  and  of  all  such  special  cases  and 
proceedings  as  are  not  otherwise  provided  for. 

5.  In  all  criminal  cases  amountmg  to  felony,  and  cases 
of  misdemeanor  not  otherwise  provided  for.  Said  courts 
shall  have  the  power  of  naturalization,  and  to  issue  pa- 
pers therefor.  Said  courts  and  their  judges,  or  any  of 
them,  shall  have  power  to  issue  writs  of  mandamus,  cer- 
tiorari, prohibition,  quo  warranto,  and  of  habeas  corpus 
on  x>etition  by  or  on  behalf  of  any  person  in  actual  cus- 
tody, in  their  respective  counties.  Injunctions  and  writs^ 
of  prohibition  may  be  issued  and  served  on  legal  holidays 
ana  non-judicial  days. 

Ck>D8t.  CaL  art.  6,  sec.  5. 

Generally— see  sec.  SSn,  aad  Supxbsbded  Coubts. 

latendmenta— faYorlng  Jurisdiction,  sec  63n. 
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Federal  Jorisdictioii-Msoziflict  with,  see  IT.  S.  GouitTS*  sec.  83n. 
.  Subdivision  l.  In  general— 45  Cal.  211,  and  sec.  33n;  also,  sec.  580» 
note  on  specific  and  preventive  relief:  further,  see  4  Gal.  S66;  5  Cal. 
299;  7  Cal.  348;  8  Cal.  27, 85, 71, 270, 521;  9  Cal;  77, 614;  10  CM.  677;  11  Cal. 
76;  13  Cal.  596;  15  Cal.  134;  21  Cal.  76:  24  Cal.  491;  36  Gal.  290, 379. 639;  45 
Cal.  211:  47  Gal.  481;  53  Cal.  139.  Injunction— sec.  S26etseq^  Receiv- 
ers—sec. 564  et  seq.  Foreclosure— sec.  726  et  seq.  Nuisance— 29  Cal. 
429;  see  suhd.  4.  Quieting  title— sec.  738,  739.  Partition— sec.  752  et 
seq.   Alimony— 38  Cal.  267 ;  see  DiYOBCE,  subd.  4. 

Subdivision  2.  Construction  of— 10  Cal.  249;  31  Gal.  86.  I^iroroe^- 
and  annulment  of  marriage,  see  subd.  4. 

Subdivision  3.  Money  demands,  et<>..,  1  Cal.  15;  2  Gal.  156;  4  Cal. 
89;  5  Gal.  95;  9  Cal.  248;  12  Cal.  280:  14  Cal.  278;  15  Cal.  406;  18  Cal.  693;  23 
Gal.  61.  Amount— see  sec.  33n;  10  Cal.  249:  11  Cal.  280;  18  Cal.  410;  23 
Cal.  199;  28  Cal.  181;  34  Cal.  29;  45  Cal.  71;  COSTS  NO  PART,  13  Cal.  29; 
20  Gal.  90, 174;  23  Cal.  186;  27  Cal.  106;  30 Cal.546.  Admiralty— sec.  813  et 
seq;  1  Cal.  487;  2  Cal.  308;  5  Gal.  268;  7  Cal.  408;  8  Gal.  422;  9  Cal.  697;  34 
Cal.  679;  42  Cal.  229, 472;  50  Cal.  236.  Bsuikruptcy— in  general,  sec.  33n. 
Real  property— 17  Gal.  67;  31  Cal.  140, 339;  38  Gal:  684;  39  Gal.  819;  47  Cal. 
481.  Land  department  contests— 44  Cal.  351 ;  47  Cal.  461 ;  50  Gal.  82, 211 ; 
61  Gal.  3;  52  Cal.  93;  53  Gal.  709.711:  Chapman  o.Qulnn, March  13tb,  1880. 
Taz,  etc.— 24  Cal.  61;  28  Gal.  328:  30 Cal.  98;  34  Cal.  28, 580;  42  CaL  35;  43 
Cal.  494;  TOLL,  18  Gal.  95;  52  Gal.  489;  MUNICIPAL  FiNB,  30  Cal.  99;  33 
Cal.  212;  36  Cal.  281. 

Subdivision  4.  Forcible  entry,  etc.— see  sec.  113,  subd.  1,  and  28 
Cal.  119;  30  Gal.  676;  37  Gal.  162;  43  Cal.  300.  Insolvency- 12  CaL  281:  29 
Gal.  416.  Nui8£uice— see  Special  Pboceedinos,  sec.  52,  subd.  4 ;  De- 
fore  Const.  1879,  see  4  Cal.  236.  Probate  matters— control  of,  before 
Const.  Cal.  1879,  see  Supbbseded  Courts. 

DIVORCE. 

See  Civil  Code,  sec,  90,  et  seq. . 

Admisaions-sec.  2079;  10  Gal.  627;  13  Gal.  87;  25  Gal.  589;  28  GaL  601; 
49  Cal.  90. 

Alimony-5  Gal.  388;  35  Gal.  691 ;  38  Gal.  267. 

Children— custody,  etc.,  14  Gal.  512;  45  Cal.  399. 

Oomplaint-3  GaL  322;  10  GaL  249;  22  Gal.  635;  Haskell  v.  HSiskell, 
March  5th,  1880. 

Defense— 10  Cal.  250. 

Ground8-9  Gal.  476 ;  14  Gal.  79, 459, 656 :  19  CaL  627 :  20  Gal.  431 ;  22  Cal. 
IS8:  82  CaL  467;  87  CaL  364;  42  Cal.  444;  HaskeU  v.  HaskeU.  March  5tli, 


Legitimacy<-8ec.  1963,  subd.  31. 

Marriage— proof  of,  sec.  1963,  subd,  30;  17  Gal.  596;  47  GaL  621. 

Property— division  of ,  10  Gal.  224;  22  Gal.  638;  81  GaL  83;  82  Gal.  493; 
83  GaL  855;  87  CaL  864;  39  Gal.  161;  47  Gal.  64. 

Trial— private,  sec.  125. 

Relief-sec.  580, 16  Gal.  378;  22  GaL  633;  33  Gal.  855. 

Review— 49  Cal.  94. 

Annulment  of  marriage— sees.  80-86; 

Special  proceedings— See  sec.  52,  subd.  4. 

Special  cases— see  Special  Proceedings,  and  45  Gal.  199.  Also, 
see  SUPBBSBDBD  COURTS,  title  county  Courts,  6  GaL  144;  19  Gal.  551 ; 
28  GaL  144;  81  Gal.  15;  45  CaL  200;  48  Gal.  72. 


fiS  8UPEBIOR  GOTTttTS.  |§  77-9 

SUBDimioH  5.  Oximinal  cases— /Vtony,  see  note  to  sec.  S;  before 
Coust  Cal.  1879,  see  32  CaL  140;  Misdemeanor,  9ee  Penal  Code,  sec.  17; 
Transfer  of  Cases,  sec.  79. 

Naturalization— 5  Cal.  303;  39  Cal.  99. 
Qno  waxranto— see  sec.  802. 

O&er  extraofTdinary  writs— see  sec.  51n,  also,  4  Cal.  185;  7  CaL  US; 
S CaL  58;  26  Gal.  372,  383;  30  CaL  246, 573;  47  CaL  604;  49  CaL  465. 
Habeas  corpus— see  sec.  54. 
Judicial  days— sees.  133  to  135. 

SX7FEBSEDED  OOURTS. 

Const.  Cal.  art.  22,  sec.  3. 

District  Conrts— 1  CaL  379;  3  Cal.  219, 379, 389, 464;  4  Gal.  185, 235,  280, 
k!.  »>6;  5  Gal.  52.  117;  7  Cal.  348;  9  Cal.  20,  77,  608:  10  Cal.  483:  12  CaL 
4£;  17  Cal.  314,  371;  21  Cal.  24, 166, 555;  24  Cal.  61. 90, 491;  26  Cal.  383;  28 
Cal.  327;  29  Cal.  427;  30  Cal.  576;  32  Cal.  414;  33  CaL  212,  485;  34  CaL  32, 
S*l;  35  CaL  691:  36  Cal.  Ibi,  193,281,  552;  3S  Cal.  85,  428;  39  CaL  315 :  40 
Cal.  183;  44  Cal.  121;  45  Cal.  200;  47  CaL  7, 109;  48  Cal.  29, 70,  85;  49  CaL 
&t,465:  51  CaL  145;  52  Cal.  93, 489;  53  Cal.  267. 

Connty  Coorts-d  Cal.  43, 52, 279;  6  Cal.  70, 143;  9  Cal.  85;' 11  CaL  49; 
13  CaL  394. 409;  13  CaL  145;  14  Cal.  180;  15  Cal.  91 ;  19  Cal.  374, 551 ;  23  Cal. 
144:  26  Cal.  651:  27  Cal.  65;  28  Cal.  118;  30  Cal.  573;  31  CaL  11;  32  Cal.  49; 
HCal.  414;  35  Oal.  107, 213;  36  Cal.  639;  37  Cal.  454:  30  Cal.  98.  570;  40  CaL 
?«.6t2;  41  Cal.  129:  42  CaL  325:  43  Cal.  300.  312;  45  Cal.  20U,  679;  46  Cal. 
»;  48  CaL  70;  50  Cal.  30;  52  Cal.  220;  53  Cal.  412. 

Ftobate  Conrts— 4  Cal.  310. 362;  5  CaL  60.  '297, 432, 437;  6  Cal.  G21,  G52. 
96;  10  Cfl,  110,495;  12  Cal.  435;  15  CaL  220;  18  CaL  478. 499;  19  Cat.  18S, 
fcT:  20  CaL  158, 288, 623:  22  CaL  266;  23  CaL  415, 4-'7;  24  Cal.  114, 123,  187; 
2SCal.  182. 606;  29  Cal.  20;  33  Cal.  46;  34  CaL  6S8;  35  Cal.  392,  5(»2;  38  Cal. 
$5;  39  Cal.  306;  40  Cal.  456;  41  CaL  202;  44  Cal.  121 ;  4S  Cal.  366:  49  Cal.  469, 
4b7;  50  Cal.  38&;  51  Cal.  146, 431, 435, 563;  53  Col.  16, 616. 

§  77.  The  Superior  Courts  shall  have  appellate  juris- 
diction in  such  cases  arising  iu  justices'  and  other  interior 
courts  in  their  respective  counties  as  may  be  prescribed 
by  law. 

Const.  CaL  art.  6,  sec.  5;  also,  sec.  33n,  ante. 

Appeals  to  Superior  Oonrts— see  sees.  974-980. 

§  78.  The  process  of  the  Superior  Courts  shall  extend 
to  all  parts  oi  the  State;  provided,  that  all  actions  for  the 
recovery  of  the  possession  of,  quieting  the  title  to,  or  for 
tbe  enforcement  of  liens  upon  real  estate,  shall  be  com- 
menced in  tbe  county  in  which  the  real  estate,  or  any  part 
thereof  affected  by  such  action  or  actions,  is  situated. 

Const.  Gal.  art.  6,  sec.  6. 

Process— 5  Gal.  117;  also,  see  Political  Code,  .sec.  4175  et  seq.;  also, 
lee  sec.  17,  subd.  9,  and  sees.  187, 473, 1U56,  of  this  Code. 

Real  property— commencing  action ;  as  to  place  of  trial,  see  sees.  392, 
386. 

§  79,  All  records,  books,  papers,  causes,  actions,  pro- 
ceedings, and  appeals  lodged,  deposited,  or  i)endingin  the 
District  Court  or  Courts,  County  Court,  Probate  Court, 
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Municipal  Criminal  Court,  or  Municipal  Court  of  Appeals, 
of,  in,  or  for  any  county,  or  city  and  county,  of  the  State, 
abolished  by  the  Constitution,  are  transferred  to  the  Supe- 
rior Court  of  such  county,  or  city  and  county,  wliich  has 
the  same  power  and  jurisdiction  over  them  as  if  they  bad 
been  in  the  first  instance  lodged,  deposited,  filed,  or  com- 
menced therein,  or,  in  cases  of  appeal,  appealed  thereto. 

Const.  Cal.  art.  22.  sec.  3. 

See  sec.  55;  People  v.  Colby,  Feb.  19th,  1880;  Ex  parte  Toland,  Marcli 
19tli,  1880. 


CHAPTER  V. 
JUSTICES'  COURTS. 


ARTICLE  L 
JDsTioxB'  Couate  m  Cities  Aim  ComrriES. 


3  85.  There  shall  be  In  every  city  and  county  of  more 
uanoae  handred  tbousaad  pannlation  a  Jasttcea'  Court, 
fCT  nbich  Ave  Justices  of  tlia  Peace  shall  be  elected  by 
lie  qualified  electors  of  aucli  city  and  County,  at  the 
^Deral  State  election  next  preceding  the  eipiration  of 
m  terms  of  office  of  tlieir  predecessors.  Any  one  of  said 
jnsticea  may  hold  court,  and  there  may  be  as  many  aes- 
iiona  of  said  court  at  the  same  time  aa  there  are  justices 
llfreof.    The  said  jviatices  shall  choose  one  of  their  nmn- 

'"  'a  be  Presiding  Justice,  who  may  at  any  time  be 


fuoved  and  a 

imajority  of  them;  pr 
cary  atisence  or  disabi 
rae  of  the  other  justic 
%  Justice,  may  act 
abJence  or  disability, 

CoottCBl.ar*  "  — "  " 

tflmparo  tlir 


, .  ioted  in  his  place  by  a  vote  of 
•cided,  that  in  case  of  the  tempo- 
ity  of  the  Presiding  Justice,  any 
!s,  to  be  designated  by  the  Fresid- 
is  Presiding  Justice  during  such 
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§  86.  The  Supervisors  of  such  city  and  county  shall 
appoint  a  Justice's  Clerk,  on  the  written  nomination  and 
recommendation  of  said  justices,  or  a  majority  of  them, 
who  sliall  hold  office  for  two  years,  and  until  his  succes- 
sor is  in  like  manner  appointed  and  ciualified.  Said  Jus- 
tices' Clerk  shall  take  the  constitutional  oath  of  office, 
and  give  bond  in  the  sum  of  ten  thousand  dollars  for  the 
faithful  discharge  of  the  duties  of  his  office,  and  in  the 
same  manner  as  is  or  may  be  required  of  other  officers  of 
such  city  and  county.  A  new  or  additional  bond  may  be 
required  by  the  Supervisors  of  such  city  and  county,  and 
in  such  anlount  as  may  be  fixed  by  said  Supervisors, 
whenever  they  may  deem  it  necessary.  The  Justices* 
Clerk  shall  have  authority  to  appoint  two  deputjr  clerks, 
for  whose  acts  he  shall  be  responsible  on  his  official  bond, 
the  said  deputy  clerks  to  hold  office  during  the  pleasure 
of  said  Clerk.  Said  Justices'  Clerk  and  deputy  shall 
have  authority  to  administer  oaths,  and  take  and  certify 
affidavits  in  any  action,  suit,  or  proceeding  in  said  Jus- 
tices' Court. 

OlerkB  generally— see  sec.  262. 

J  87.  The  Sheriff  of  such  city  and  county  shall  be  ex- 
\io  an  officer  of  said  court,  and  it  shall  be  his  duty  to 
serve  or  execute,  or  cause  to  be  served  and  executed,  each 
and  everjr  prbcess,  writ,  or  order  that  may  be  issued  by 
said  Justice's  Court;  provided^  that  a  summons  issued 
from  said  court  may  be  served  and  returned  as  provided 
in  section  eight  hundred  and  forty-nine  of  this  Code;  and 
that  subpcenas  may  be  issued  by  the  Justices'  Clerk,  and 
served  as  provided  in  section  one  thousand  nine  hundred 
and  eightyHieven  and  one  thousand  nine  hundred  and 
eighty-eight  of  this  Code.  The  said  Sheriff  may  appoint,  in 
addition  to  the  other  deputies  allowed  by  law,  three  depu- 
ties, whose  duty  it  shall  be  to  assist  said*  Sheriff  in  serving 
and  executing  the  process,  writs,  and  orders  of  the  said 
Justice's  Court.  Said  deputies  shall  receive  a  salary  of 
one  hundred  and  twenty-five  dollars  per  month  each,  pay- 
able monthly  out  of  the  city  and  county  treasury,  ana  out 
of  the  special  fee  fund,  after  being  first  allowed  and  au- 
dited as  other  demands  are  by  law  required  to  be  audited 
and  allowed.  One  of  said  deputies  shall  remain  in  at- 
tendance during  the  sessions  of  said  court,  and  at  such 
other  times  as  the  said  court  or  the  Presiding^  Justice 
thereof  may  order  and  direct,  for  the  purpose  of  attend- 
ing to  such  duties  as  may  be  imposed  on  said  Sheriff  or 
said  deputies;  as  herein  provided,  or  required  by  law. 
The  said  Sheriff  shall  be  liable  on  his  official  bond  for  the 
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fuftfnl  performance  of  all  duties  required  of  him  or  any 
ef  his  said  deputies. 
Swiiff  generadly— see  sec.  282. 

§  88.  The  Supervisors  of  such  city  and  county  shall 
provide,  in  some  convenient  locality  in  the  city  and 
county,  a  suitable  office  or  suite  of  offices  for  said  Preside 
ing  Justice,  Justices'  Clerk»  Deputy  Clerk,  and  Deputy 
Sheriff,  and  offices  suitable  for  holding  sessions  of  said 
ooort,  and  separate  from  one  another,  for  eacli  of  said 
Justices  of  the  Peace,  together  with  attendants,  furniture, 
fael,  lights,  and  stationery  sufficient  for  the  transaction 
of  business ;  and  if  they  are  not  provided,  the  court  may 
direct  the  Sheriff  to  provide  the  same,  and  the  expenses 
iBcuired,  certified  by  the  justices  to  be  correct,  shall  be 
I  diaige  against  the  city  and  county  treasury,  and  paid 
oat  of  the  general  fund  thereof.  The  said  Justices,  Jus- 
tices' Clerk,  and  Deputy  Clerk  shall  be  in  attendance  at 
thdr  respective  offices,  for  the  dispatch  of  official  busi- 
ness, daily,  from  the  hour  of  eight  o'clock  a.  m.  until  five 
o'clock  p.  M. 

§  89.  All  actions,  suits,  and  proceedings  in  such  city 
tw  county  -whereof  Justices  of  the  Peace  or  Justices' 
Courts  have  jurisdiction,  except  those  cases  of  concurrent 
jurisdiction  that  may  be  commenced  in  some  other  court, 
ihall  be  entitled,  '^  In  the  Justices'  Court  of  the  City  and 

County  of    **  (inserting  the  name  of   the  city  and 

eoonty)  and  commenced  and  prosecuted  in  said  Justices' 
Court,  which  shall  be  always  open.  The  original  process 
iballbe  returnable,  and  the  parties  summoned -required 
to  appear  before  the  Presiding  Justice,  or  before  one  of 
the  other  Justices  of  the  Peace,  to  be  designated  by  the 
Presiding  Justice,  at  his  office;  but  all  complaints,  an- 
nrers,  and  other  pleadings  and  papers,  required  to  be 
iOed,  shall  be  filed,  and  a  record  of  all  such  actions,  suits, 
lod proceeding  made  and  kept  in  the  Clerk's  office  afore- 
said; and  tbe  Presiding  Justice  and  each  of  the  other  jus- 
tices shall  have  power,  jurisdiction,  and  authority  to  hear, 
try,  and  determine  any  action,  suit,  or  proceeding  so  com- 
menced, and  which  shall  have  been  made  returnable  be- 
fore him,  or  may  be  assigned  or  transferred  to  him,  or  any 
motion,  application,  or  issue  therein,  (subject  to  the  con- 
stitutional right  of  trial  by  jury)  and  to  make  any  neces- 
sary and  proper  orders  therein. 

ConoiiRiQnt  jnri8dictioxi--sed  sec.  113. 

§  90.  In  case  of  sickness  or  disability  or  absence  of  a 
Justice  of  the  Peace  (on  the  return  of  a  summons  or  at 
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the  time  appointed  for  trial)  to  whom  a  cause  has  been 
assigned,  tne  Presiding  Justice  shall  reassign  the  cause  to 
some  other  justice,  who  shall  proceed  with  the  trial  and 
disposition  of  said  cause  in  the  same  manner  as  if  origin- 
ally assigned  to  him;  and  if,  at  any  time  before  the  trial 
of  a  cause  or  matter  returnable  or  pending  before  any  of 
said  justices,  either  party  shall  object  to  having  the  cause 
or  matter  tried  before  such  justice,  on  the  ground  that 
such  justice  is  a  material  witness  for  either  party,  or  on 
the  ground  of  the  interest,  prejudice,  or  bias  of  such 
justice,  and  such  objection  be  made  to  appear  in  the  man- 
ner prescribed  by  section  eight  hundred  and  thirty-three 
of  this  Code,  the  said  justice  shall  suspend  procieedings, 
and  the  Presiding  Justice,  on  motion  and  production  be- 
fore him  of  the  affidavit  and  proofs,  shall  order  the  trans- 
fer of  the  cause  or  matter  for  trial  before  some  other  jus^ 
tice,  to  be  designated  by  him.  The  Presiding  Justice  nciay, 
in  like  manner,  assign  or  transfer  any  contested  motion, 
application,  or  issue  in  law,  arising  in  any  cause  return- 
able or  pending  before  him  or  any  other  justice,  to  some 
other  justice;  and  the  said  justice,  to  whom  any  cause, 
matter,  motion,  application,  or  issue  shall  be  so  as  afore- 
said assigned  or  transferred,  shall  have  power,  jurisdic- 
tion, and  authority  to  hear,  try,  and  determine  the  same 
accordingly. 

§  91.  All  le^l  process  of  every  kind  in  actions,  suits, 
or  proceedings  in  said  Justices*  Court,  for  the  issue  or  ser- 
vice of  whicYi  any  fee  is  or  may  be  allowed  by  law,  shall 
be  issued  by  the  said  Justices*  Clerk  upon  the  order  of  the 
Presiding"  Justice,  or  upon  the  order  of  one  of  the  Justices 
of  the  Peace,  acting  as  Presiding  Justice,  as  in  this  article 
provided;  and  the  fees  for  issuance  and  service  of  all 
such  process,  and  all  other  fees  which  are  allowed  by  law 
for  any  official  services  of  justices,  justices*  clerks,  or 
sheriff,  shall  be  exacted  and  paid  in  advance  Into  the 
hands  of  said  Clerk,  and  be  by  him  daily,  or  weekly,  or 
monthly,  as  the  Supervisors  may  require,  and  before  his 
salary  shall  be  allowed,  accounted  for  in  detail,  under 
oath,  and  paid  into  the  treasury  of  such  city  and  county 
as  part  of  the  special  fee  fund  thereof;  provided,  that  such 
payment  in  advance  shall  not  be  exacted  from  parties 
who  may  prove  to  the  satisfaction  of  the  Presiding  Jus- 
tice that  tney  have  a  good  cause  of  action^  and  that  they 
are  not  of  sufficient  pecuniary  ability  to  pay  the  legal 
fees;  and  no  judgment  shall  be  rendered  in  any  action  be- 
fore said  Justices*  Court,  or  any  of  said  justices,  until  the 
fees  allowed  therefor,  and  all  fees  for  previous  services. 
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Hiereiii,  which  are  destined  to  be  paid  into  tlie  treasary, 
ifaall  have  been  paid,  except  in  cases  of  poor  persons,  aa 
Ittieinbefore  provided. 

Canst.  CbL  art.  6»  sec.  15. 

Feea-ehaDge  of»  14  CaL  12;  26  Cal.  18. 

§  92.  Cases  which  by  the  provisions  of  law  are  re- 
taaked  to  be  certified  to  the  Superior  Court,  bv  reason  of 
iaroMne  the  question  of  title  or  possession  of  real  prop- 
erty, or  the  leji^ality  of  any  tax,  impost,  assessment,  toll, 
ermanicipal  Une,  shall  be  so  certified  by  the  Presiding 
Justice  and  Justices*  Clerk;  and  for  that  purpose,  if  such 
(piestion  shall  arise  on  the  trial,  while  the  case  is  pendiug 
woie  one  of  the  other  justices,  such  justice  shall  certify 
Aesame  to  the  Presiding  Justice.  All  abstracts  and  tran- 
Kiipts  of  judgments  and  i)rQceedings  in  said  court,  or  in 
my  of  the  dockets  or  registers  of  or  deposited  in  said 
eoort,  shall  be  given  and  certified  from  any  of  such  dock- 
ets or  registers,  and  signed  by  the  Presiding  Justice  and 
Qed[,  and  shall  have  the  same  force  and  effect  as  ab- 
itacts  and  transcripts  of  Justices  of  the  Peace  in  other 
OKs.  Appeals  from  judgments  rendered  in  said  court 
abaU  be  taken  and  perfected  in  the  manner  prescribed  by 
fair;  bat  the  notice  of  appeal,  and  all  the  papers  required  to 
befiled  to  perfect  it,  shall  be  filed  with  the  Justices'  Clerk. 
Statements  on  appeal  shall  be  settled  by  the  justice  who 
tiled  the  caose.  Sureties  on  appeal,  or  on  any  bond,  or 
undertaking  given  in  any  cause  or  proceeding  in  said 
conrt,  when  regtuired  to  justify,  may  justify  before  any 
cne  of  the  justices. 

I^ransfer— to  Superior  Court,  see  sec.  838. 

i^tpeals— see  sec.  974,  et  *eq. 

§  93.  In  a  suitable  book,  strongly  bound,  the  Justices' 
Qerk  shall  keep  a  permanent  record  of  all  actions,  ])ro- 
ceedings,  and  judgments  commenced,  had,  or  rendered  iu 
said  Justices*  Court,  which  book  shall  be  a  public  record, 
and  be  known  as  the  "  Justices*  Docket,*'  in  which  docket 
the  Clerk  shall  make  the  same  entries  as  are  provided  for 
in  section  nine  hundred  and  eleven  of  this  Code,  and 
which  said  docket  and  entries  therein  shall  have  the  same 
force  and  effectas  is  provided  by  law  in  reference  to  dock- 
ets of  Justices  of  the  Peace.  To  enable  the  Clerk  to  make 
up  such  docket,  each  of  the  justices  shall  keep  minutes 
01  his  proceedings  in  every  cause  returnable  before  or  as- 
signed ortransf erred  to  him  for  trial  or  hearing;  and  upon 
jnd^ent  or  other  disposition  of  a  cause,  such  justice 
shall  immediately  certify  and  return  the  said  minutes,  to- 
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getber  witU  all  pleadings  and  papers  in  said  cause,  to  the 
Clerk's  office,  who  shall  immediately  thereupon  tile  the 
same  and  make  the  proper  entries  under  the  title  of  the 
action  in  the  docket  aforesaid. 
Docket— generally,  sec.  911  ei  seq.;  effect  of,  sec.  912. 

§  94.  The  jurisdiction  of  the  Justices*  Court  of  such 
city  and  county  extends  to  the  limits  of  the  city  and 
county,  and  its  process  may  be  served  in  any  part  thereof. 

Jurisdiction— character  of,  sees.  33n,  925. 

Process— see  sec.  78». 

§  95.  The  eTustices'  Court  and  the  Justices  of  the  Peace 
of-  every  such  city  and  county  shall  be  governed  in  their 
proceedings  by  the  provisions  of  law  regulating  proceed- 
ings before  Justices  of  the  Peace,  so  far  as  such  provis- 
ions are  not  altered  or  modified  in  this  article,  and  the 
same  are  or  can  be  made  applicable  in  the  several  cases 
arising  before  them.  The  Justices'  Courts  of  such  city 
and  county  shall  have  power  to  make  rules  not  inconsiS' 
with  the  Constitution  and  laws  for  the  government  of 
such  Justices'  Court  and  the  officers  thereof:  but  such 
rules  shall  not  be  in  force  until  thirty  days  after  their 
publication;  and  no  rules  shall  be  made  imposing  any 
tax  or  charge  on  any  legal  proceeding,  or  giving  any  al- 
lowance to  any  justice  or  officer  for  services. 

Provisions— applicable,  sees.  832-925. 

Rules— of  courts  generally,  sec.  129. 

§  96.  It  shall  not  be  lawful  for  any  Justice  of  the  Peace, 
Justices'  Clerk,  or  Sheriff  of  any  such  city  and  county,  or 
any  of  their  deputies,  to  appear  or  advocate,  or  in  any 
manner  act  as  attorney,  counsel,  or  agent  for  any  party 
or  person  in  any  cause,  or  in  relation  to  any  demand,  ac- 
count, or  claim  pending,  or  to  be  sued  or  prosecuted  be- 
fore said  court  or  justices,  or  either  of  them ;  nor  shall  any 
person  other  than  an  attomey-at-law,  duly  admitted  to 
practice  in  courts  of  record,  be  permitted  to  appear  as 
attorney  or  agent  for  any  party  in  any  cause  or  proceed- 
ing before  said  Justice's  Court,  or  any  of  said  justices, 
unless  he  produce  a  sufficient  power  of  attorney  to  that 
effect,  duly  executed  and  acknowledged  before  some  offi- 
cer authorized  by  law  to  take  acknowledgments  of  deeds, 
which  power  of  attorney,  or  a  copy  thereof,  duly  certified 
by  one  of  the  justices,  (who  on  inspection  of  the  original, 
and  being  satisfied  of  its  genuineness,  shall  certify  such 
copy)  shall  be  tiled -among  the  papers  in  such  cause  or 
proceeding. 

See  sec.  171.  
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Justice  of  the  Peace— eligibility,  sec.  199. 
Judicial  officers— dlsqiiallfications,  sees.  170, 171, 172!. 
Ministerial  officers— generally,  sec.  262. 
Attorneys— sec.  275  et  seq. 

§  97.  The  Justices  of  the  Peace,  and  Justices'  Clerk, 
am  bis  deputy,  shall  receive  for  their  official  services  the 
following  salaries,  and  no  other  or  further  compensation, 
payable  monthly,  out  of  the  city  and  county  treasury, 
and  out  of  the  special  fee  fund  thereof,  after  heing  first 
allowed  and  audited  as  other  similar  demands  are  by  law 
Rqnired  to  be  allowed  and  audited:  To  the  Presidiog 
Justice,  twenty-seven  hundred  dollars  per  annum;:  to  tlie 
other  Justices  of  the  Peace  and  the  Justices'  Clerk,  each, 
twenty-four  hundred  dollars  per  annum;  to  the  Deputy  of 
the  Justices'  Clerk,  twelVe  hundred  dollars  per  annum. 

§  SB.  The  Justices  of  the  Peace  elected  in  any  such  city 
and  county  at  the  general  election  of  eighteen  hundred  and 
seventy-nine,  or  persons  appoiuted  to  fill  their  places,  are 
foccessors  of  the  justices  of  the  peace  of  such  city  and 
nonty  who  held  office  at  the  time  of  such  election;  and 
lU  records,  registers,  dockets,  hooks,  papers,  causes,  ac- 
tifios,  and  proceedings  lodged,  deposited,  or  pending  be- 
iflre  the  Justices*  Court  or  any  justice  of  any  such  city 
and  county,  are  transferred  to  the  Justices'  Court  of  such 
Qty  and  county  herein  provided  for,  which  shall  have 
the  same  power  and  jurisdiction  over  them  as  if  they  had 
been  in  the  first  instance  lodged,  deposited,  filed,  or  com- 
menced ^therein. 

naxufeir— see  sees.  55, 79. 

ABTIGLE  n. 

Justices'  Coubts  iir  Towitshifs. 

S  103.  Justices'  Conrts  and  justices. 
S  104.  Courts,  where  held. 

il05.  What  justice  may  hold  court  for  another. 
106.  Territorial  extent  of  civil  lurlsdlction. 
107.  What  justices  successors  of  others. 

§  103.  There  shall  he  at  least  one  Justices'  Court  in 
each  of  the  townships  of  the  State,  for  which  one  Justice 
of  the  Peace  shall  be  electee^  by  the  qualified  electors  of 
the  township  at  the  general  State  election  next  preceding 
the  expiration  of  the  term  of  office  of  his  predecessor;  pro- 
indedf  that  in  any  county  where  in  th^opinion  of  the  Board 
of  Supervisors  the  public  convenience  requires  it,  the  said 
board  may,  by  order,  provide  that  two  Justices'  Courts 

Cods  Civ.  Pboo.— 6. 
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may  be  established  in  any  township,  designating  the  same 
in  such  order,  and  in  such  case  one  Justice  of  the  Peace 
shall  be  elected  in  the  manner  herein  provided  for  each 
of  said  courts.  In  every  city  having  ten  thousand  and 
not  more  than  twenty  thousand  inhabitants  there  shall  be 
one  Justice  of  the  Peace;  and  in  every  city  having  twenty 
thousand  and  not  more  than  one  hundred  thousand  in- 
habitants, two  Justices  of  the  Peace,  to  be  elected  in  like 
manner  by  the  electors  of  such  cities  respectively.  No 
person  shall  be  eligible  to  the  office  of  Justice  of  the 
Peace  in  any  city  having  over  ten  thousand  inhabitants 
who  has  not  been  admitted  to  practice  law  in  a  court  of 
record;  and  no  Justice  of  the  Peace  shall  be  permitted  to 
practice  law  before  any  other  Justice  of  the  Peace  in  the 
city  or  county  in  which  he  resides,  or  to  have  a  partner 
engaged  in  the  practice  of  law  In  any  Justices'  Court  in 
«uch  city  or  county.  Every  Justice  of  the  Peace  in  any  city 
having  over  ten  thousand  inhabitants  shall  receive  an  an- 
nual salary  of  two  thousand  dollars  per  annum,  and  shall 
be  provided  by  the  city  authorities  with  a  suitable  office 
in  which  to  hold  his  court.  All  fees  which  are  by  law 
chargeable  for  services  rendered  by  such  Justices  of  the 
Peace  in  the  cities  aforesaid,  shall  be  by  them  respectively 
collected,  and  on  the  first  Monday  in  each  month  every 
such  city  Justice  of  the  Peace  shall  make  report,  under 
oath,  to  the  City  Treasurer,  of  the  amount  of  fees  so  by 
him  collected,  and  pay  the  amount  so  reported  into  the 
city  treasury,  to  the  credit  of  the  general  fund  thereof. 

Admission  to  bar— as  quaUfication,  sees.  156, 197. 

Disabilities— sees.  170, 171, 172. 

§  104.  A  Justice's  Court  may  be  held  at  any  place 
selected  by  the  justice  holding  the  same,  in  the  township 
for  which  he  is  elected  or  appointed;  and  such  court  shall 
be  always  open  for  the  transaction  of  business. 

Always  open— see  sees.  47, 73. 

§  105.  A  Justice  of  the  Peace  of  any  township  may 
hold  the  court  of  any  other  Justice  of  the  Peace  of  the 
same  county,  at  his  request,  and  while  so  acting  shall  be 
vested  with  the  power  of  the  justice  for  whom  he  so  holds 
court,  in  which  case  the  proper  entry  of  the  proceedings 
before  the  attending  justice^  subscribed  by  him,  shall  be 
made  in  tbe  docket  of  the  justice  for  whom  he  so  holds 
the  court. 

See  sec.  71. 

§  106.  The  civil  jurisdiction  of  Justices'  Courts  ex- 
tends to  the  limits  of  the  townships  in  which  they  are  held; 
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bnt  mesne  and  final  process  of  any  Justices'  Court  in  a 
eonnty  may  be  issued  to  and  served  in  any  part  of  the 

county. 

SMsec.94. 

§  107.  The  Justices  of  the  Peace  elected  in  the  town- 
ships at  the  general  State  election  of  eighteen  hundred 
iDtt  seventy-nine,  or  persons  appointed  to  fill  their  places, 
ire  successors  of  the  justices  of  the  peace  of  the  town- 
daps,  respectively,  who  held  office  at  the  time  of  such 
election;  and,  in  case  the  townships  of  any  county  are 
liereafter  changed  or  altered,  the  Board  of  Supervisors  of 
sQch  county  shall  make  provision  as  to  what  justices 
Aall  be  successors  of  the  justices  of  townships  so  changed 
or  altered. 

ARTICLE  nL 

tuaicES  ov  VHx  Peace  anb  Justiobs'  Coubts  m  Oxvveal. 

S  110.  Terms  of  office. 

§  111.  Yacaiicles. 

I  112.  Civil  jurisdiction. 

S  113.  Concurrent  jurisdiction. 

I  114.  Civil  lurisdiction  restricted. 

S  115.  Criminal  jurisdiction. 

§  110.  The  term  of  office  of  Justices  of  the  Peace  shall 
be  two  years  from  the  first  day  of  Jauuary  next  succeed- 
ii$ their  election;  provided,  that  all  Justices  of  the  Peace 
elected  at  the  general  State  election  of  eighteen  hundred 
and  seventy-nine  shall  go  out  of  office  at  the  end  of  one 
year  from  the  first  day  of  January,  eighteen  hundred  and 
eigbty. 

§  HI.  If  a  vacancy  occurs  in  the  office  of  a  Justice  of 
tbe  Peace,  the  Board  of  Supervisors  of  the  county  shall 
appoint  an  eligible  person  to  hold  the  office  for  the  remain^ 
der  of  the  unexpired  term. 

§  112.  The  Justices'  Ck>urts  shall  have  civil  jurisdic- 
tion: 

1.  In  actions  arising  on  contract  for  the  recovery  of 
money  only  if  the  sum  claimed,  exclusive  of  interest, 
does  not  amount  to  three  hundred  dollars : 

2.  In  actions  for  damages  for  injury  to  tne  person,  or  for 
taking,  detaining,  or  injuring  personal  property,  or  for 
injury  to  real  property  where  no  issue  is  raised  by  the 
verified  answer  of  the  defendant  involving  the  title  to  or 
possession  of  'the  same,  if  the  damage  claimed  do  not 
amount  to  three  hundred  dollars; 
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3.  In  actions  to  recover  the  possession  of  personal  prop 
erty,  if  the  value  of  such  property  does  not  amount  U 
three  hundred  dollars ; 

4.  In  actions  for  a  fine,  penalty,  or  forfeiture,  noi 
amounting  to  three  hundred  dollars,  given  by  statute,  oi 
the  ordinance  of  an  incorporated  city  and  county,  city,  oi 
town,  where  no  issue  is  raised  by  the  answer  involving 
the  legality  of  any  tax,  impost,  assessment,  toll,  or  mu- 
nicipal fine; 

5.  In  actions  upon  bonds  or  undertakings  conditioned 
for  the  payment  of  money,  if  the  sum  claimed  does  not 
amount  to  three  hundred  dollars,  though  the  penalty  may 
exceed  that  sum; 

6.  To  take  and  enter  judgment  for  the  recovery  of 
money  on  the  confession  of  a  defendant,  when  thejamoiint 
confessed,  exclusive  of  interest,  does  not  amount  to  three 
hundred  dollars. 

Generally-^  Cal.  19;  7  Cal.244;  8  Cal.77;  9  Cal.85;  11  Cal.280;  20  Cal. 
283;  23  Cal.  86;  29  Cal.  313;  34  Cal.  321;  35  Cal.  269;*  47  Cal.  131;  53  Cal.  48. 

Limited  jurisdiction— sec.  33n;  sec.  114;  sec.  925;  23  Cal.  402;  33  CaL 
218 ;  34  Cal.  326  i  35  Cal.  273. 

Subdivision  l.  Oontract— 10  Cal.  372.  Sam  claimed—see  note 
on  Amount,  to  sec.  76,  sabd.  3:  5  Cal.  230, 331:  6  Cal.  447;  7  Cal.  104;  8 
Cal.77;  23 Cal. 61;  29 Cal. 307;  30  Cal. 545;  40  CaL  628.  Remitting  dam- 
ages,  6  Cal.  414 ;  22  Cal.  466. 

Subdivision  2.  Damages— see  sec.  657,  sabd.  .5,  note.  Personal 
property—  Water  rights^  5  Cal.  445.  Real  property— title  or  right  (A 
possession  involved,  compare  sec.  113,  subd.  1;  and  see  sees.  76,  suM. 
Sn,  and  838;  17  Cal.  67;  38  Cal.  683;  39  Cal.  319;  53  Cal.  23.  Verified 
answer— see  sec.  446  et  seq.  Issue— see  sec.  588.  Amount— 6ec.  76, 
sabd.  Sn. 

Subdivision  3.  Replevin— generally,  sees.  473, 509  et  seq.,  667. 
Subdivision  4.  Legality  of  taz,  etc—see  sec.  76,  sabd.  3,  and 
notes;  24  Cal.  61.   Forfeiture— statutory,  33  Cal.  212;  36  Cal.  281. 
Subdivision  6.  Amount  confessed— 8  Cal.  77. 

§  113.  The  Justices'  Courts  shall  have  concurrent 
jurisdiction  with  the  Superior  Courts  within  their  respect- 
ive townships : 

1.  In  actions  of  forcible  entry  and  detainer,  where  the 
rental  value  of  the  property  entered  upon  or  unlawfully 
detained  does  not  exceed  twenty-five  dollars  per  month, 
and  the  whole  amount  of  damages  claimed  does  not  ex* 
ceed  two  hundred  dollars; 

2.  In  actions  to  enforce  and  foreclose  liens  on  personal 
property,  where  neither  the  amount  of  the  liens  nor  the 
value  of  the  property  amounts  to  three  hundred  dollars. 

Const.  Cal.  art.  6,  sec.  11. 

Subdivision  l.  Forcible  entry  and  detainer— sec.  1159  ^  seq. 
Formerly— 28  Cal.  118;  29  Cal.  662;  37  Cal.  162;  42  Cal.  324;  43  Cal.  304. 
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SuBBiYisiOB'  2.  Liens— for  ssdartes  and  mgea,  sees.  1204.  120S. 
CoHro-before  Const.  1879,  see  S3  CaL  i07. 

§  114.  Except  as  in  the  last  preceding  section  provided, 
the  JQiisdiction  of  the  Justices'  Courts  shall  not,  in  any 
^e,  trench  upon  the  jurisdiction  of  the  several  courts  of 
lecord  of  the  State,  nor  extend  to  any  action  or  proceed- 
ing against  ships,  vessels,  or  boats,  for  the  recovery  of 
seameD's  wages  for  a  voyage  performed  in  whole  or  in 
port  without  the  waters  of  tois  State. 

Const  Cal.  art.  6,  sec.  II. 

Courts  of  Record— «ee  sec.  34n. 

Bestxicted  jiirisdiction— see  sec.  112». 

Actions  against  vessels— sec.  813  ei  aeq. ;  sec.  825. 

§  115.  The  Justices'  Courts  shall  have  jurisdiction  of 
the  following  puhlic  offenses  committed  within  the  re- 
spective counties  in  which  such  courts  are  established: 

1.  Petit  larceny; 

2.  Assault  or  battery  not  charged  to  have  been  com- 
mitted upon  a  public  officer  in  the  discharge  of  his  duties, 
ortohave  been  committed  with  such  intent  as  to  render 
tbe  ofifense  a  felony ; 

3.  Breaches  of  the  peace,  riots,  routs,  affrays,  commits- 
a  willful  injury  to  property,  and  all  misdemeanors 

punishable  by  fine  not  exceeding  five  hundred  dollars,  or 
mprisonment  not  exceeding  six  months,  or  by  both  such 
^  and  imprisonment. 

Criminal  jnrisdiction'-2>e«er/tn(7«eamen,  2  Cal.  144, 145.  In  generali 
9(^.85.   Misdemeanor,  S3  Csa.i\2, 
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CHAPTER  VI. 
POLICB  COURTS. 

S  121.  ProTided  for  in  Political  Code. 

§  121.  Police  Courts  are  established  in  incorporatec 
cities  and  counties,  cities,  and  towns,  and  their  organiza 
tion,  jurisdiction,  and  powers  provided  for  in  the  Politica 
Code,  part  four. . 

84GaL520. 
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CHAPTEB  Vn. 

aSNERAL    PROVISIONS    RBSPECnNG 
COURTS  OF  JUSTICR 

AKTICLB    I.    PUBLIOITT  OF  PSOOBEDIITOS. 

11.    IirCIDBirTAL  POWSBS  AJTD  DUTIES  OV  COlTRTft. 

I  m.   Judicial  Days. 

lY.  PRocBBDnres  iir  Gabb  ov  Absevob  ov  Judob. 

V.    PBOV1SIOB3     BBSPBOTIITO     PLAOBS    OT    HOLDIKO 
I  COUBTS. 

I  YL  Seai.8  of  Courts. 


ARTICLE  I. 
PlTBLIOITT  OF   PBOOBEDIirOS. 

S  124.  Sittings,  public. 

§  125.  Sittings,  when  priTate. 

§124.  The  sittings  of  every  court  of  justice  shall  be 
poblic,  except  as  provided  in  the  next  section. 
r.  S.  Const,  art.  6,  sec.  1,  amdts. 

J  125.  In  an  action  for  divorce,  criminal  conversation, 
action,  or  breach  of  promise  of  marriage,  the  court 
my  direct  the  trial  of  any  issue  of  fact  joined  therein  to 
be  private,  and  may  exclude  all  persons  except  the  offi- 
cers of  the  court,  the  parties,  their  witnesses,  and  counsel; 
^ided,  that  in  any  cause  the  court  may,  in  the  exercise 
of  a  sound  discretion,  during  the  examination  of  a  wit- 
ness, exclude  any  or  all  other  witnesses  in  the  cause. 

Divorce— generally,  sec.  76,  subd.  4.   Testimony  kept  secret,  Politi- 
eal  Code,  sw.  1032. 

Bzclnsion  of  witnessea— sec.  2043. 

ABTICLE  n. 

IirorDBirTAL  Powbbs  aitd  Dutibs  of  Courts. 

• 
1 128.  Powers  respecting  conduct  of  proceedings. 
S 129.  Courts  of  record  may  make  rules. 
S  180.  When  rules  take  effect. 

§  12B.  Every  court  shall  have  power: 
1.  To  preserve  and  enforce  order  in  its  immediate  pres- 
ence; 
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2.  To  enforce  order  in  the  proceedings  before  it,  or  be- 
fore a  person  or  persons  empowered  to  conduct  a  judicial 
investigation  under  its  authority ; 

3.  To  provide  for  the  orderly  conduct  of  proceedings  be- 
fore it,  or  its  officers; 

4.  To  compel  obedience  to  its  judgments,  orders,  and. 
process,  and  to  the  orders  of  a  judge  out  of  court,  in  an 
action  or  proceeding  pending  therein; 

5.  To  control  in  furtherance  of  justice,  the  conduct  of  it3 
ministerial  officers,  and  of  all  other  persons  in  any  man« 
ner  connected  with  a  judicial  proceeding  before  it,  iu 
every  matter  appertaining  thereto; 

6.  To  compel  the  attendance  of  persons  to  testify  In  an 
action  or  proceeding  pending  therein,  in  the  cases  and 
manner  provided  in  this  Code : 

7.  To  administer  oaths  in  an  action  or  proceeding  pend- 
ing therein,  and  in  all  other  cases  where  it  may  be  neces- 
sary in  the  exercise  of  its  powers  and  duties; 

8.  To  amend  and  control  its  process  and  orders  so  as  to 
make  them  conformable  to  law  and  justice. 

See  sec.  177. 

Oontempt— sec.  1209;  also  sec.  906  et  seq.,  and  47  Cal.  132;  S3  Cal.  204; 
£x  parte  Cobn,  May  19th,  1880. 

Subdivision  3.  Rules —  sec.  129.  Judicial  officex:^— incidental 
powers,  etc.,  sees.  176-179. 

Subdivision  5.  People  v.  Center,  March  1st,  1880. 

Subdivision  6.  See  sec.  1985  et  seq. 

Subdivision  7.  See  sees.  209a*-2097. 

Subdivision  8.  See  sec.  473. 

§  129.  Every  court  of  record  may  make  rules  not  in- 
consistent with  the  laws  of  this  State,  for  its  own  govern- 
ment and  the  government  of  its  officers;  but  such  rules 
shall  neither  impose  any  tax  or  charge  upon  any  lesal 
proceeding,  nor  give  any  allowance  to  any  officer  tor 
services. 

Powers  of  courts,  judges,  etc.— see  sees.  128, 177. 

Rules,  generall7--in  Supreme  Courts  waiver,  Pickett  v.  Wallace, 
February  8th,  1880:  finality  of  decision,  Reed  v.  Allison,  April  5th,  1880; 
in  lower  courts,  5  Cal.  103;  6  Gal.  636;  18  Cal.  635;  29  Cal.  556;  31  Cal.  101 : 
32  Cal.  286. 

SUPREME  OOURT  RULES  (Jan.  1880). 

Admission  of  attorneys— rule  1 ;  see  sec.  275  et  seq. 
Argument— rule  18;  1  Cal.  197;  6  Cal.  636;  49  Cal.  374;  andseeBRiXFs 
and  Points  akd  authorities. 

Bank— hearing  of  causes  In,  rule  30;  rehearing,  generally,  7  Cal.  333; 
11  Cal.  341:  14  C^.  634;  24  Cal.  190:  25  Cal.  653;  30XJal.  462;  39  CaL  581;  id 
Cal.  178;  46  Cal.  640;  48  Cal.  157 ;  50  Cal.  243;  52  Cal.  478. 
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Biiefe— nde  2,  snM.  5;  no  extension  of  time  for,  role  2,  subd.  6;  ffen* 
tnUy,  49  CaL  686;  50  Cal.  443;  and  see  PonrTS  AifD  Authorities. 

Calendar— rules  15  and  16;  10  Cal.  215;  43  Cal.  38, 43;  45  Gal.  270;  56 
CaL  468. 

Certificate — as  to  applicant  for  license,  rule  1;  as  to  Tbasscript, 
see  tbat  bead. 

Costs— on  appeal,  rule  24;  36  Cal.  127;  and  see  sees.  1027,  1031, 1034; 
{CDeraUy.see  sec.  1021,  et  seq.\  as  to  Traitsoript,  see  that  bead. 

Dismissal  of  appeal— TF7i«n  transcript  not  filed  in  timet  rule  3;  sec  a 
C»L  300, 347:  25  Cal.  598;  45  Cal.  18;  47  Cal.  414;  Hill  r.  FInnlijan,  Marrh 
Btb.  IS80 ;  clerk's  certificate  on  motion  for,  rule  4 ;  see  43  CaJ.  27 ;  Frtul- 
Bickr.  Tiemey,  Feb.  3rd,  1880;  Pickett  r.  Wallace,  Feb.  8th.  IhkO;  w i ri- 
der r.Hendrick,  March  3rd,  1880;  People  V.  Center,  March  31>.t,  IhsQ; 
copies  of  movingr  papers,  rule  4,  subd.  3.  On  other  grounds,  Rcnerallv, 
iecSM;  and  Reed  v.  Allison,  April  5th,  1880;  moving  papers,  rule  4, 
tsM.  2  (copies  of,  subd.  3);  when  appeal  too  late,  rule  4,  subd.  4.  Cer- 
iiieate  of,  rule  4,  subd.  4.  On  motion  of  respondent,  rule  25;  see  sec.  ?).55, 
acd43  Cal.  270.  Bi/  stipulation,  rule  26.  For  violation  qf  requirements 
y  transcript,  rule  6 ;  generally,  sec.  53n. 

Examination— of  applicants  for  license,  rule  1.  > 

Fee— for  license,  rule  1,  subd.  2. 

Hearing— at  instance  of  either  party,  rule  25. 

Motion— length  of  notice  of,  rule  20;  for  Dismissal  of  Appeal, 
leetbat  head ;  generally,  sec.  1003  et  seq. 

Objection— or  exception  to  record,  rule  13;  22  Cal.  42;  26  Cal.  263;  29 
CaL  614;  34  Cal.  518;  35  Cal.  127. 

Opinions — ^recorded,  rule  19;  transmitted  to  court  below,  when,  rule 
S;  generally,  sec.  53n. 

Paper— or  document,  manner  of  printing,  rule  17;  removal  of,  rule 
2;  Inspection  of,  rule  27;  People  v.  Center,  March  1st,  1880. 

Points— and  authorities,  printed;  filing,  rule  2,  subd.  4;  eenernllv,  9 
CaL  124;  24  Cal.  157,  349;  25  Cal.  37;  28  Cal.  489;  61  Cal.Jii;  Martiiip. 
Squires.  No.  4938,  Feb.  7th,  1876,  not  reported;  Kelly  v.  Morijans,  Feb. 
!nd,  1880;  Shay  t?.  Lady  B.  Mg.  Co.,  Feb.  Uth,  1880;  Mix  v.  BootUu,  Feb, 
Btti,l880. 

Record- rule  10;  diminution  of,  rule  13;  see  Objection  or  £xcep< 
ti(Hi  to  Record. 

Behearing- See  Bank. 

Rejection — of  applicant  for  license,  rale  1,  subd.  3. 

Renewal— of  application  for  license,  rule  1,  subd.  3. 

Settlement — of  bill  of  exceptions,  etc.,  on  death  or  disability  of 
lodge  below,  rule  29. 

Statement  of  case— accompanying  points  and  authorities,  rule  2, 
RiM.4. 

Sabstitntion  of  representatlTe— of  party  to  appeal,  rule  14;  see  sec. 
ifa.,  Death,  pending  appeal. 

Transcript — Arrcmgement,  chronological,  rule  6.  Blank  leaf,  rule  6. 
Certificate,  of  clerk  below,  rule  4;  of  opposing  attorney,  rule  9.  Costs, 
rni  failure  to  certify,  rule  9;  of  printing  transcript  endpapers,  rule  11. 
Criminal  causes,  time  limited  for  filinsr,  rule  2,  subd.  8;  now  written  or 
printed,  rule  5,  subd.  2.  Error,  or  defect  in,  rule  12;  People  v.  Center, 
March  Ist,  18S0;  Hill  v.  Finnlgan.  March  13th,  1880.  Filing,  none  when 
mles  violated,  rule  8;  in  Criminal  causes^  see  that  head.  Filing  and 
KrpM(7,time  limited  for,  rule  2;  In  ve  15th  Av.  Exn.,  Feb.  12th,  1880; 
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HUI V.  Fiimlgaii»  March  13th,  1880;  Beed  v.  Allison,  April  6th,  1880:  ex 
tension  of  time,  role  2,  sahd.  9 ;  copies  for,  rule  2,  subd.  7.  Index,  aipba 
betlcal,  rule  6.  Printed,  how,  rule  5;  may  be  by  clerk,  rule  10.  Rules 
violation  of,  see  Filing,  and  Douglas  v.  Fulda,  Feb.  9th,  1880.  Serving 
time  for,  see  Filing  and  serving;  proof  of,  rule  2,  subd.  2 ;  of  copies  oi 
adverse  attorney,  mle  9.  Title,  ctudn  of,  in  tabular  form,  rule  2,  subd.  5; 
49  Cal.  193;  map  or  survey,  rule  7. 

Writs— prerogative,  application  for,  rule  28,45  Cal.  243;  47  Cal.  206;  5C 
Cal.  473;  and  see  sec.  51 ;  certiorari,  issuance,  rule  23;  40  Cal.  488. 

§  130.  Bules  adopted  by  the  Supreme  Court  shall  take 
effect  sixty  days,  and  rules  adopted  by  Superidr  Courts, 
thirty  days  after  their  publication. 

ABTICLE  ni. 

Judicial  Days. 

S  133.  Days  on  which  courts,  etc.,  may  be  held. 

I  134.  Non-Judicial  days. 

I  135.  Appomtments  on  non-jndicial  days. 

§  133.  Courts  of  justice  may  be  held  and  judicial  busi- 
ness transacted  on  any  day,  except  as  provided  in  the 
next  section. 

Oonrts-llst  of,  see.  33;  JimiSDiCTiov  of,  sec.  33n. 

§  134.  No  court  shall  be  open,  nor  shall  any  judicial 
business  be  transacted  on  Sunday,  on  the  first  day  of 
January,  on  the  twenty-second  day  of  February,  on  the 
fourth  day  of  July,  on  the  twenty-fifth  day  of  December, 
on  a  day  in  which  an  election  is  held  throughout  the 
State,  or  on  a  day  appointed  by  the  President  of  the 
United  States,  or  by  the  Governor  of  this  State,  for  a  pub- 
lic fast,  thanksgiving,  or  holiday,  except  for  the  following 
purposes: 

1.  To  give,  upon  their  request,  instructions  to  a  jury 
when  deliberating  on  their  verdict; 

2.  To  receive  a  verdict,  or  discharge  a  jury; 

3.  For  the  exercise  of  the  powers  of  a  magistrate  in  a 
criminal  action,  or  in  a  proceeding  of  a  criminal  nature; 
provided,  that  the  Supreme  Court  shall  always  be  open  for 
the  transaction  of  business ;  and  provided  further,  that  in- 
junctions and  writs  of  prohibition  may  be  issued  and 
served  on  any  day. 

Holidatsrs— sees.  10,  II;  also,  sees.  12, 13. 

Ooorts  always  open—sees.  47, 73. 

Injnnctiona  and  writs  of  prohibition— issuance  of,  sec.  76,  subd.  5. 

§  135.  If  any  day  mentioned  in  the  last  section  hap- 
pen to  be  the  day  api)ointed  for  the  holding  or  sittins  of  a 
court,  or  to  which  it  is  adjourned,  it  shall  oe  deemed  ap- 
pointed for  or  adjourned  to  the  next  day. 
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▲BTICLE  IT. 

PBooKBDnros  IN  Cass  of  Assxnob  of  Judok. 

S  139.  Adlonmment  for  absence  of  judge. 
S  140.  AdjouTDment  till  next  regular  session. 

J  139.  If  no  Judge  attend  on  the  day  appointed  for  the 
ding  or  sitting  of  a  court,  or  on  the  day  to  which  it  may 
Bare  been  adjourned,  before  noon,  the  Sheriff  or  Clerk 
shall  adjourn  the  same  until  the  next  day,  at  ten  o'clock 
1.  M.,  and  if  no  Judfi^e  attend  on  that  day,  before  noon, 
tbe  Sheriff  or  Clerk  shall  adjourn  the  same  until  the  f ol- 
bwing  day  at  the  same  hour,  and  so  on,  from  day  to  day 
lor  one  week,  unless  the  Judge,  by  written  order,  directs 
it  to  be  adjourned  to  some  day  certain,  fixed  in  said 
Oder,  in  which  case  it  shall  be  so  adjourned. 

inxral  of  judge— after  noon,  34  CaL  19. 
Vm-judicial  day— sec.  135. 

§  140.  If  no  Judge  attend  for  one  week,  and  no  written 
Oder  be  made,  as  provided  in  the  last  section,  the  Sheriff 
ff  Clerk  shall  adjourn  the  session  until  the  time  ap- 
pouted  for  the  holding  of  the  next  regular  session. 

ftematore  adjournment— 19  Cal.  644. 
sec.  73». 


ABTICLE  y. 

PBOYISIOirS  BSSPECTINO  PLAOXS  OF  HOLDIKO  COURTS. 

1 142.  Change  in  certain  cases  of  place  of  holding  court. 

i  143.  Parties  to  appear  at  place  appointed. 

1 144.  Wlien  Sheriff  to  provide  coiirt*rooms,  etc. 

§  142.  The  Judge  or  judges  authorized  to  hold  or  preside 
ttacourt  appointed  to  be  held  at  a  particular  place  in  a  city 
and  county,  county,  city,  or  town,  may,  by  an  order  filed 
with  the  city  and  county  or  county  clerk,  and  published 
as  be  or  they  may  prescribe,  direct  that  the  court  be  held 
or  continued  at  any  other  place  in  the  city  and  county, 
county,  city,  or  town  than  that  appointed,  when  war, 
insurrection,  pestilence,  or  other  public  calamity,*or  the 
duiger  thereof,  or  the  destruction  or  danger  of  the  build- 
ing appointed  for  holding  the  court,  may  render  it  neces- 
laiT;  and  may,  in  the  same  manner,  revoke  the  order, 
and  in  .his  or  their  discretion,  appoint  another  place  in 
the  same  city  and  county,  county,  city,  or  town,  tor  hold^ 
ing  the  court. 
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§  143.  When  the  court  is  held  at  a  place  appointed,  as 
provided  iu  the  last  section,  every  person  held  to  appear 
at  the  court  must  appear  at  the  place  so  appointed. 

§  144.  If  suitable  rooms  for  holding  the  Superior 
Courts  and  the  chambers  of  the  judges  of  said  courts  be 
not  provided  in  any  city  and  county,  or  county,  by  the 
Supervisors  thereof,  together  with  the  attendants,  furni- 
ture, fuel,  lights,  and  stationery  sufficient  for  the  transao- 
action  of  business,  the  courts,  or  the  Judge  or  judges 
thereof,  may  direct  the  Sheriff  of  the  city  and  county,  or 
county,  to  provide  such  rooms,  attendants,  furniture, 
fuel,  lights,  and  stationery;  and  the  expenses  ineurred, 
certified  bjr  the  Judge  or  judges  to  be  correct,  shall  be  a 
charge  against  the  city  and  county  treasury,  and  paid  out 
of  the  general  fund  thereof. 

ARTICLE  VI. 

Sbals  of  Courts. 

S  147.  Wliatcotirts  shall  have  seals. 

I  148.  Seal  of  Supreme  Court. 

§  149.  Seals  of  Superior  Courts. 

§  150.  Seals  of  Police  Courts  of  cities  and  comities. 

§  151.  Seals,  how  provided:  private  seals,  when  used. 

§  152.  Clerk  of  court  to  keep  seal. 

§  153.  Seals  of  courts,  to  what  documents  affixed. 

§  147.  Each  of  the  following  courts  shall  have  a  seal: 

1st.    The  Supreme  Court; 

2nd.  The  Superior  Courts; 

3rd.   The  Police  Court  of  every  city  and  county. 

Seal  of  coxurt— judicial  notice  taken  of,  sec.  1875,  sabd.  4;  court  eom^ 
missioner  may  provide  official  seal,  sec.  259,  subd.  5. 

Seals— discussed,  sec.  14n;  seal  not  test  of  court  of  record,  52  CaL 

224,  and  see  sec.  150. 

§  148.  The  seal  used  by  the  Supreme  Court,  abolished 
by  the  Constitution,  shall  be  the  seal  of  the  Supreme 
Court  herein  provided  for;  but  the  said  court  may  direct 
the  Clerk  of  the  Supreme  Court  to  provide  two  duplicates 
of  said  seal,  each  of  which  shall  be  considered  the  same 
as  and  have  the  same  force  and  effect  as  the  original. 

§  149.  The  seals  of  the  Superior  Courts  shall  be  circu- 
lar, not  less  than  one  and  three-fourths  inches  in  diame^ 
ter,  and  having  in  the  center  any  word,  words,  or  design 
adopted  by  the  judges  thereof,  and  the  following  inscrip- 
tion surrounding  the  same:  "Superior  Court, ,  Cali- 
fornia/' inserting  the  name  of  the  county,  or  city  and 
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eonnly;  provided,  that  the  seal  of  any  such  court,  which 

has  heen  adopted  previous  to  the  passage  of  this  act, 

shall  be  the  seal  of  such  court,  until  another  be  adopted. 

See  Act  of  March  31st,  1880,  (Statutes  1880,  p.  62),  yalidatlng  writs, 
pocess  and  certificates  issued  from  Superior  Courts  before  seal  pro> 
Tided. 

§  150.  The  Police  Court  of  every  city  and  county  may 
Qse  any  seal  having  upon  it  the  inscription,  '*  Police 
Coort, ,**  (inserting  the  name  of  the  city  and  county). 

§  151.  Courts  which  have  not  the  necessary  seal  pro- 
Tided,  or  the  Judge  or  judges  thereof,  shall  request  the 
Supervisors  of  their  respective  counties,  or  cities  and 
eonnties,  to  provide  the  same,  and  in  case  of  their  failure 
to  do  so,  may  order  the  Sheriff  to  provide  the  same,  and 
tbe  expense  thereof  shall  be  a  charge  against  the  eounty 
or  city  and  county  treasury,  and  paid  out  of  the  general 
fund  thereof ;  and  until  such  seal  be  provided,  the  Clerk 
d  each  court  may  use  his  private  seal,  whenever  a  seal  is 
required. 

§  152.  The  clerks  of  the  court  shall  keep  the  seal 
thereof. 

i  153.  The  seal  of  a  court  need  not  be  affixed  to  any 
proceeding  therein  or  document,  except : 

1.  To  a  writ; 

2.  To  the  certificate  of  probate  of  a  will,  or  of  the 
appointment  of  an  executor,  administrator,  or  guardian; 

3.  To  the  authentication  of  a  copy  of  a  record,  or 
other  proceeding  of  a  court,  or  of  an  officer  thereof,  or  of 
ioopy  of  a  document  on  file  in  the  office  of  the  Clerk. 

Seals,  generally— sec.  14,  and  note. 

Code  Civ.  Pboc— t. 
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CHAPTEB  I. 
JUDICIAIi  OFFICBR8  IN  GENERAL. 

t]S6.  Qnaliilcatioiis  of  Justices  of  Supreme  Court. 
157.  Qnaliflcations  of  Saperior  Judges. 
S  il&  Besldence  of  Superior  Judges. 
1 19.  Besldence  and  qualification  of  Justices  of  the  Peace, 
i  Ml  Judges  holding  Superior  Courto  at  request  of  Governor. 
1  ttL  Juscioes  and  judges  ineligible  to  other  than  judicial  ofhce. 

f  156l  No  person  shall  be  eligible  to  the  office  of  Chief 
or  Associate  Justice  of  the  Supreme  Court,  unless  he 
mhUl  have  been  a  citizen  of  the  United  States  and  a  resi- 
dent of  this  State  for  two  years  next  preceding  his  election 
or  appointment,  nor  unless  he  shall  have  been  admitted 
to  practice  before  the  Supreme  Court  of  the  State. 

kBaaraej— admitted  hefore  Supreme  Courts  otherwise  (before  Const. 
Od.  1879,  art.  6,  sec.  23),  see  32  Csa.  296. 

§  157.  Ko  person  shall  be  eligible  to  the  office  of  Judge 
d  8  Superior  Court  unless  he  shall  have  been  a  citizen  of 
tfie  United  States  and  a  resident  of  this  State  for  two 
jears  next  preceding  his  election  or  appointment,  nor  un- 
less he  sball  have  been  admitted  to  practice  before  the 
Supreme  Court  of  the  State. 
See  sec.  156n. 

§  158.  Sacli  Judge  of  a  Superior  Court  shall  reside  at 
the  county  seat  of  the  county  m  which  such  court  is  held, 
^nt  within  three  miles  thereof,  and  within  the  county,  ex- 
cept that  in  the  counties  of  Yuba  and  Sutter  the  Judge 
may  reside  in  either  of  said  counties. 

§  159.  Every  Justice  of  the  Peace  shall  reside  in  t£e 
city  and  county,  or  township,  in  which  his  court  is  held, 
and  no  person  shall  be  eligible  to  the  office  of  justice  of 
the  peace  unless  he  shall  have  been  a  citizen  of  the 
United  States  and  a  resident  of  the  city  and  county,  or 
county,  in  which  he  is  to  serve  for  one  year  next  preced- 
ing his  election  or  appointment. 

tl60.  If,  by  reason  of  sickness,  absence,  disability,  or 
er  cause,  a  regular  session  of  the  Superior  Court  can- 
not be  held  in  any  county  by  the  Judee  or  judges  thereof, 
or  by  a  Superior  Judge,  requested  by  nim  or  them  to  hold 
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such  court,  a  certiiicate  of  that  fact  shall  be  transmitted 
by  the  Clerk  thereof  to  the  Governor,  who  may  there- 
upon request  some  other  Superior  Judge  to  hold  such 
court;  and  a  Judge  so  holding  a  court,  at  the  request  of 
the  Governor,  shall  be  allowed  his  actual  expenses  in  go- 
ing to,  returning  from,  and  attending  upon  the  business 
of  such  court,  which  shall  be  a  charge  against  the  treas- 
ury of  the  county  where  such  court  is  held,  and  paid  out 
of  the  general  fund  thereof. 

See  sec.  71. 

Under  Oonst.  OaL  1849— proper,  1  Gal.  379;  2  Cal.  207. 

By  consent— 38  Gal.  472;  40  Cal.  468. 

§  161.  The  Justices  of  the  Supreme  Court  and  Judgea 
of  the  Superior  Courts  shall  be  ineligible  to  any  other 
office  or  public  employment  than  a  judicial  office  or  em- 
ployment during  the  term  for  which  they  shall  have  been 
elected. 

Const.  Cal.  art.  6,  sec.  18. 
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CHAPTER  n. 

POWERS  OF  JXTDGEB  AT  CHAMBBRB. 

S 165.  Powers  of  Justices  of  Supreme  Court  at  chambers. 
\  166.  Powers  of  Superior  Judges  at  chambers. 

I  §  165.  The  Justices  of  the  Supreme  Court,  or  any  of 
tiiem,  may,  at  chambers,  grant  all  orders  and  writs  which 
ce  usually  granted  in  the  first  instance  upon  an  ex  parte 
tpplication,  except  writs  of  mandamus,  certiorari,  and 
phibition;  and  may,  in  their  discretion,  hear  applica- 
tions to  discharge  such  orders  and  writs. 
See  sec.  176;  also  sees.  177, 178. 179. 

§  166.  The  Judge  or  Judges  of  a  Superior  Court,  or 
Viy  ot  them,  may,  at  chambers,  grant  all  orders  and  writs 
^ich  are  usually  granted  in  the  first  instance  upon  an  ex 
^e  application,  and  may,  at  chambers,  hear  and  dis* 
P»of  such  orders  and  writs;  and  may  also,  at  chambers, 
Jpoint  appraisers,  receive  inventories  and  accounts  to  be 
"M,  snspend  the  powers  of  executors,  administrators,  or 
pardians  in  the  cases  allowed  by  law,  grant  special  let- 
"as  of  administration  or  guardianship,  approve  claims 
ttd  bonds,  and  direct  the  issuance  from  the  court  of  all 
^ts  and  process  necessary  in  the  exercise  of  their 
mm  in  matters  of  probate. 

SeeBeclUn. 

^oarsy  etc.,  for  official  bnsineBS— Political  Code,  sec.  4116. 

Power  at  chambers.  generally-IO  Cal.  344;  17  Cal.  375;  27  Cal.491; 
Jul.  530,565;  31  Cal.  173;  34  Cal.  831;  36  Cal.  24;  37  Cal.  15;  38  Cal.  439; 
«Cal.84;49dal.239. 

Motions  for  new  trials— heard  at  chambers  before  change  of  1880. 

^'^^Ate  matters— see  sec.  1305. 
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CHAPTER  in. 

DISQUAUFICATIONB  OF  JX7DOBS. 

!170.  DisqnaUficatlons  to  Sit  or  act. 
171.  Cer&in  judges  not  to  practice  law. 
172.  No  judicial  officer  to  have  partner  practicing  law. 

§  170.  No  Justice,  Judge,  or  Justice  of  the  Peace,  sball 
sit  or  act  as  such  in  any  action  or  proceeding: 

1.  To  which  he  is  a  party,  or  in  which  he  is  interested; 

2.  When  he  is  related  to  either  party  by  consanguinity 
or  affinity  within  the  third  degree,  computed  according  to 
the  rules  of  law; 

3.  When  he  has  been  attorney  or  counsel  for  either 
party  in  the  action  or  proceeding. 

But  the  provisions  of  this  section  shall  not  apply  to  the 
arrangement  of  the  calendar  or  the  regulation  of  the 
order  of  business,  nor  to  the  power  of  transferring  the 
action  or  proceeding  to  some  other  court. 

Partiality— remedy  for,  24  Gal.  34;  28  Cal.  492. 

Disqualification— when  none,  12  Cal.  523;  18  Cal.  185;  Titiates  Judg- 
ment, 24  Cal.  76. 

Ohange  of  venue— sec.  397,  subd.  4;  sec.  396. 

Subdivision  1.  Party  or  interested— 37  Cal.  190. 

Subdivision  2.  Related— third  degree,  23  Cal.  593;  24  Cal.  76;  roles 
of  law,  Civil  Code.  secSi  1392, 1393. 

Subdivision  3.  Judge— acting  as  attorney,  sec.  171. 

§  171.  No  justice,  or  judge  of  a  court  of  record,  or 
county  clerk,  shall  practice  law  in  any  court  of  this  State, 
nor  act  as  attorney,  agent,  or  solicitor  in  the  prosecution 
of  any  claim  or  application  for  lands,  pensions,  patent 
rights,  or  other  proceedings,  before  any  department  of 
the  State  or  general  government,  or  courts  of  the  United 
States,  during  his  continuance  in  office;  nor  shall  any 
justice  of  the  peace  practice  law  before  any  justice's 
court  in  the  county  in  which  he  resides.  [In  effect  March 
14th.  1881.1 

§  172.  No  justice,  judge,  or  other  elective  judicial  of- 
ficer, or  court  commissioner,  shall  have  a  partus  acting 
as  attorney  or  counsel  in  any  court  of  this  State. 
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CHAPTER  rV. 

nrCIDZSNTAIi    FOW1SK8    AND    DUTIES    OF 
JUDICIAL   OFFtCIIRS. 

ins.  Powers  of  Indgesout  of  court. 
177.  Powers  of  ludiclal  officers  as  to  conduct  of  proceedings. 
178.  To  pumsh  for  contempt. 
S  179l  To  take  admowledgments  and  affidavits. 

§  176.  A  Justice  or  Judge  may  exercise  out  of  court  all 
the  powers  expressly  conferred  upon  a  Justice  or  Judge, 
as  oontradistinguished  from  the  court. 

See  sees.  16S,  166, 179. 

§  177.  iEvery  jndiclal.officer  shall  have  power: 
L  To  preserve  and  enforce  order  in  his  immediate  pres- 
ence, and  in  proceedings  before  him,  when  he  is  engaged 
in  the  performance  of  official  duty; 

2.  To  compel  obedience  to  his  lawful  orders  as  provided 
in  this  Code ; 

3.  To  compel  the  attendance  of  persons  to  testify  in  a 
proceeding  before  him,  in  the  cases  and  manner  provided 
in  this  Code; 

4.  To  administer  oaths  to  persons  in  a  proceeding  pend- 
ing before  him,  and  in  all  other  cases  where  it  may  be 
necessary  in  the  exercise  of  his  powers  and  duties. 

See  see.  128. 

§  178.  For  the  effectual  exercise  of  the  powers  con- 
ferred by  the  last  section,  a  judicial  officer  may  punish 
for  contempt  in  the  cases  provided  in  this  Code. 

Oomempt— generally,  sec.  1209;  In  Justices'  Gonrts,  sec.  906. 

§  179.  Each  of  the  Justices  of  the  Supreme  Court, 
and  Judges  of  the  Superior  Courts,  shall  have  power  in 
any  part  of  the  State,  and  every  Justice  of  the  Peace  with- 
in nis  city  and  county,  or  county,  and  a  Judge  of  a  Police 
or  inferior  court  within  his  city  and  county,  city,  or  town, 
to  take  and  certify : 

1.  The  proof  and  acknowledgment  of  a  conveyance  of 
real  property,  or  of  any  other  written  instnunent; 
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2.  The  acknowledgment  of  satisfaction  of  a  judgmex^ 
of  any  court;  ; 

3.  An  affidavit  or  deposition  to  be  used  in  this  State. 

SUBDivisiOK  1.   Real  property— conveyance  of,  see  sec.  1971. 

Subdivision  2.   Satisfaction  of  jndgment— sec.  675. 

SiTBDivisiON  3.  Affidavit— sec.  2009  et  teq.    Deposition— sec.  20U 
ei  $eq. 
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CHAPTER  V. 

mSCEUAAJSTEOVa  PROVISIONS  RESPECT- 
ING COURTS  AND  JUDICIAL  OFFICSRS. 

\  181  Subsequent  applications  for  orders  refused,  when  prohibited. 

S  IS.  Violations  of  preceding  section. 

I IM.  Proceedings  not  affected  by  vacancy  in  office. 

I  p.  ProceedinKS  to  be  in  English  langus^e. 

I  IS.  Abbreviations  and  figures.  ' 

)  187.  Means  to  carry  jurisdiction  Into  effect. 

§  182.  If  an  application  for  an  order  made  to  a  Jad^e 
of  a  coxtrt  in  which  the  action  or  proceeding  is  pending,  is 
refused  in  whole  or  in  part,  or  is  granted  conditionally,  no 
SQbseqnent  application  for  the  same  order  shall  he  made 
to  any  Court  Commissioner,  or  any  other  Judge,  except  of 
a  higher  court;  but  nothing  in  this  section  applies  to  mo- 
tions refused  for  informality  in  the  papers  or  proceedings 
aecessary  to  obtain  the  order,  or  to  motions  refused  with 
liberty  to  renew  the  same. 

Qrdeni  sind  motions  generally-4ec.  1003  et  teq. 

Orders,  appealable— sec.  939,  subd.  3. 

Idberty  to  renew  application~44  Gal.  235;  46  Cal.  285. 

§  183.  A  violation  of  the  last  section  may  be  punished 
ja  a  contempt;  and  an  order  made  contrary  thereto  may 
be  revoked  by  the  Judge  or  Commissioner  who  made  it,  or 
vacated  by  a  Judge  of  the  court  in  which  the  action  or 
proceeding  is  pending. 

Pttoalty  for  violation— see  sees.  906, 1209. 

^  parte  order— vacating  or  modifying,  sec.  937. 

$184.  No  proceeding  in  any  court  of  justice,  in  an 
action  or  special  proceeding  pending  therein,  shall  be  af- 
fected by  a  vacancy  in  the  office  of  all  or  any  of  the 
lodges  thereof. 

Vacancy— secs<  42, 70. 

§  185.  Every  written  proceeding  in  a  court  of  justice 
w  this  State  shall  be  in  toe  English  language,  and  judi- 
cial proceedings  shall  be  conducted,  preserved,  and  pub- 
lished in  no  other. 

Words  and  phrases— interpretation  of,  sees.  16, 17. 
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§  186.  Such  abbreviations  as  are  in  common  use  may 
be  used,  and  numbers  may  be  expressed  by  figures  oi 
numerals  in  the  customary  manner. 

See  sec.  189n. 

§  187.  When  jurisdiction  is,  by  the  Constitution  or  th.is 
Code,  or  by  any  other  statute,  conferred  on  a  court  or 
judicial  officer,  all  the  means  necessary  to  carr^^  it  int^o 
effect  are  also  given;  and  in  the  exercise  of  this  jurisdic- 
tion, if  the  course  of  proceeding  be  not  specifically  pointed 
out  by  this  Code  or  the  statute,  any  suitable  process  or 
mode  of  proceeding  may  be  adopted  which  may  appear 
most  conformable  to  the  spirit  of  this  Code. 

Stipulation  enforcing— 63  Cal.  d90. 

FrocesB— aathority  over,  48  Gal.  1S8. 

Suitable  mode  of  proceeding— adopted,  90  Cal.  589, 544. 


TITLK  ni. 

Pemons  Spocially  Invested  with  Powem 
of  a  Judicial  Nature. 

Chap.    I.  JimoBS.    §§190-254. 

IL  GOUBT  Ck>MMISSIOKBBS.     §§  268, 269 
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CHAPTER   I. 
JURORS. 

ARTICLE   I.    JxmOBS  TS  G^EEAL.  

II.   Qualifications  aI^d  Exempttotts  op  Jurors. 
III.   Of    Seleotinq   and    Returnino   .Jurors    foik 

Courts  of  Record. 
rv.   Of  Drawing  Jurors  for  Courts  of  Record. 

V.   Of  Summoning  Jurors  for  Courts  of  Record. 
VI.   Of  Summoning  Jurors  for  Courts  not  of  Rko- 

ORD. 

VII.   Of  Summoning  Jurors  of  Inquest. 
VIII.   Obedience  to  Summons,  how  Enforced. 
DC.   Of  Impanneling  Giiand  Juries. 
X.   Of  Impanneling  Trial  Juries  in  Courts  oip 

Record. 
XI.   Of  Impanneling  Trial  Juries  in  Courts  not  ov 

Record. 
xn.  Of  Impanneling  Juries  of  Inquest. 

ARTICLE  I. 

Jurors  in  general. 

il90.  Jury  defined. 
191.  Different  kinds  of  Juries. 
192.  Grand  jury  defined. 
§  193.  Trial  jury  defined. 
I  194.  Number  of  a  trial  jury. 
S  195.  Jury  of  inquest  defined. 

*  §  190.  A  jury  is  a  body  of  men  temporarily  selected 
from  the  citizens  of  a  particular  district*  and  invested 
with  power  to  present  or  indict  a  person  for  a  public  of- 
fense, or  to  try  a  question  of  fact. 

Jurors— qualifications  and  exemptions,  sees.  198-202;  selectinff  and 
summoning,  sees.  204-238;  impanneling,  sees.  241-254. 


uzuaouuig,  sees.  ^u«-20o;  uupauaoiuitf,  ooms 

§  191.  Juries  are  of  three  kinds: 

1.  Grand  juries; 

2.  Trial  juries; 

3.  Juries  of  inquest. 


§  192.  A  grand  jury  is  a  body  of  men,  nineteen  in 
number,  returned  in  pursuance  of  law,  from  the  citizens 
of  a  county,  or  city  and  county,  before  a  court  of  compe- 
tent jurisaiction,  and  sworn  to  inquire  of  public  offense 
committed  or  triable  within  the  county,  or  city  and  bounty. 

Grand  jury,  impanneling— sees.  241-242.  How  often  drawn- 
Const.  Gal.  art.  1,  sec.  8. 
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§  193.  A  trial  Jury  is  a  body  of  men  returned  from  the 
citizens  of  a  particular  district  before  a  cour^or  officer  of 
competent  jurisdiction,  and  sworn  to  try  and  determine, 
by  verdict,  a  question  of  fact. 

TUal  by  jury- sees.  <MMM>19. 

Terdict— when  need  not  be  nnanimons.  Const.  CaL  art.  1,  sec.  7.   See 
also,  sec  618. 

§  194.  A  trial  jury  shall  consist  of  twelve  men;  pro- 
vided, that  in  civil  actions  and  cases  of  misdemeanor,  it 
may  consist  of  twelve,  or  of  any  number  less  than  twelve, 
upon  which  the  parties  may  agree  in  open  court. 

Lew  iliaa  twelve— Const.  Cal.  art.  1,  sec  7 ;  and  see  18  CaL  410. 

§  195.  A  jury  of  inquest  is  a  body  of  men  summoned 
from  the  citizens  of  a  particular  district  before  the  SheriCt, 
Coroner,  or  other  ministerial  officer,  to  inquire  of  partic- 
ular facts. 

ARTICLE  U. 
^jUALtBlCATIONB  Aim  EZZMPTIOSS  OS*  JtJBOBS. 

il96.  Who  competent  to  act  as  jnror. 
199.  Wbo  not  competest  to  act  as  juror. 
200.  Who  exempt  from  Jaiy  duty. 
«.201.  Who  may  be  excosed. 
§  202.  Affidavit  of  claim  to  exemption. 

§  198.  A  person  is  competent  to  act  as  juror  if  he  be: 

1.  A  citizen  of  the  United  States  of  the  age  of  twenty- 
one  years,  who  shall  have  been  a  resident  oi  the  State  one 
year,  and  of  the  county,  or  city  and  county,  ninety  days 
before  being  selected  and  returned; 

2.  In  possession  of  his  natural  faculties,  and  of  ordi- 
nary intelligence,  and  not  decrepit; 

3.  ]?osse8S6d  of  sufficient  knowledge  of  the  English  lan- 
guage; 

4.  Assessed  on  the  last  assessment-roll  of  the  county,  or 
dty  and  county,  on  property  belonging  to  him. 

SuBDFVisioir  1.   Aliens— not  competent,  17  Cal.  332;  61  Cal.  590. 

Besidence,  generally— see  Const.  Cal.  art.  2,  sec.  4,  art.  20,  sec.  12; 
Political  Code,  sec.  62;  4  CaL  175;  6  CaL  410;  7  Cal.  91 :  15  Cal.  48:  26  CaL 
IC;  31  Cal.  261, 650. 

Elector— jnror  formerly  had  to  he— 3  Cal.  108. 
SUBDIVISION  3.  32  CaL  40. 
Subdivision  4.  34  Cal.  672. 

§  199.  A  person  is  not  competent  to  act  as  a  juror: 
1.  Who  does  not  possess  the  qualifications  prescribed 
by  the  preceding  section;  or, 

.   CoDB  Civ.  Pnoc.— 8. 
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2.  Who  has  been  convicted  of  malfeasance  in  office,  01 
any  felony  or  other  high  crime. 

200.  A  person  is  exempt  from  liability  to  act  as  a  juroi 
if  he  be : 

1.  A  judicial,  civil,  or  military  officer  of  the  United 
States,  or  of  this  State; 

2.  A  person  holding  a  county,  city  and  county,  or  town- 
ship office; 

3.  An  attomey-at-law; 

4.  A  minister  of  the  gospel,  or  a  priest  of  any  denomina- 
tion, following  his  profession; 

5.  A  teacher  in  a  university,  college,  academy,  or  school : 

6.  A  practicing  physician,  or  druggist,  actually  engaged 
in  the  business  of  dispensing  medicines; 

7.  An  officer,  keeper,  or  attendant  of  an  alms-house, 
hospital,  asylum,  or  other  charitable  institution: 

8.  Engaged  in  the  performance  of  duty  as  officer  or  at- 
tendant of  the  State  I^rison,  or  of  a  County  pail; 

9.  Employed  on  board  of  a  vessel  navigatmg  the  waters 
of  this  State; 

10.  An  express  agent,  mail-K^arrier,  superintendent,  em- 
ploy(?,  or  operator  of  a  telegraph  line  domg  a  general  tele- 
graph business  in  the  State,  or  keeper  of  a  public  ferry  or 
toll-gate. 

11.  An  active  member  of  the  National  Guard  of  Cali- 
fornia, or  an  active  member  of  a  fire  department  of  any 
city  and  county,  city,  town,  or  village  in  this  State,  or  an 
exempt  member  of  a  dulir  organized  fire  company  who 
had  become  exempt  from  jury  duty  before  the  passage  of 
this  act; 

13.  A  superintendent,  engineer,  of  conductor  on  a  rail- 
road; or, 

13.  A  person  drawn  as  a  juror  in  any  court  of  record  in 
this  State,  upon  a  regular  panel,  who  has  served  as  sach 
within  a  year;  but  this  exemption  shall  not  extend  to  a 
person  who  is  summoned  as  a  juror  for  the  trial  of  a  par- 
ticular case. 

Exemption— how  claimed,  sec.  202. 

Subdivision  11— Exempt  fireman— Political  Code,  sees.  3339, 3340. 

§  201.  A  juror  shall  not  be  excused  by  a  court  for 
slight  or  trivial  cause,  or  for  hardship  or  inconvenience  to 
his  business,  but  only  when  material  injury  or  destruc- 
tion to  his  property,  or  of  property  intrusted  to  him, 
is  threatened,  or  when  his  own  health,  or  the  sick- 
ness or  death  of  a 'member  of  his  family,  requires  his 
absence. 


87  JUBOBS.  S§  202^ 


§  202.  If  a  perRon,  exempt  from  liability  to  act  as  a 
juror,  as  provided  in  section  two  hundred,  be  summoned 
as  a  juror,  he  may  make  and  transmit  his  affidavit  to  the 
clerk  of  the  court  for  which  he^is  summoned,  stating  his 
office,  occupation,  or  employment;  and  such  affidavit  shall 
be  delivered  by  the  Clerk  to  the  Judge  of  the  court  where 
the  name  of  such  person  is  called,  and  if  sufficient  in  sub- 
stance, shall  be  received  as  an  excuse  for  non-attendance 
in  person.     The  affidavit  shall  then  be  Hied  by  the  Clerk. 

ARTICLE  in. 

Of  SBjt.ECTiNa  AND  Rktitrniwo  Jurors. 

I  204.  Juiy  lists,  by  whom  ami  when  to  be  made. 

§  205.  How  selection  shall  be  made. 

§  206.  Lists  to  contain  how  many  names. 

%  208.  Lists  to  be  placed  with  Clerk. 

I  209.  Dutyof  Clerk;  jury  boxes. 

S  210.  Regular  jurors  to  serve  one  year. 

§  211.  Jurors  to  be  drawn  from  boxes. 

§  204.   In  the  month  of  January  in  each  year  it  sliall  be 
the  duty  of  the  Superior  Court  in  each  of  the  counties  of 
this  State   to  make  an  order  designatiug  the  estimated 
aumber  of  grand  jurors,  aud  also  the  number  of  trial  ju- 
rors, that  will,  in  the  opinion  of  said  court,  be  required  for 
the  transaction  of  tlie  business  of  the  court,  and  the  trial 
of  causes   therein,  during  the  ensuing  year;  and  immedi- 
ately after  said  order  shall  be  made,  the  board  of  super- 
Tisors  shall  select,  as  provided  in  the  next  section,  a  list 
of  persons  to  serve  as  grand  jurors*,  and  also  a  list  of  per- 
sons to  serve  as  trial 'jurors,  in  the  Superior  Court  of  said 
county,  during  the  ensuing  year,  or  until  new  lists  of  ju- 
rors shall  be  provided.   In  cities  and  counties  having  over 
one  hundred  thousand  inhabitants,  such  selection  shall 
be  made  by  the  judges  of  the  Superior  Court,  or  a  majority 
of  them  if  all  do  not  attend.    [In  effect  Jan.  Ist,  1882.  | 

§  205.  They  shall  proceed  to  select  and  list  the  grand 
jurors  required  by  said  order  of  the  Superior  Court,  and 
then  select  and  list  the  trial  jurors  required  by  said  order. 
Said  selections  and  listings  shall  be  made  of  persons  suit- 
able and  competent  to  serve  as  jurors,  who  are  assessed 
on  the  last  preceding  assessment  roll  of  such  county,  or 
city  and  county;  and  in  making  such  selections  they  sliall 
(ake  the  names  of  such  only  as  are  not  exempt  from  serv- 
ing, who  are  in  possession  of  their  natural  faculties,  and 
not  infirm  or  decrepit:  of  fair  charactell  and  approved  in- 
tegrity, and  of  sound  judgment     [In  effect  Jan.  Ist,  1883.  ] 
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§  206.  The  list  of  jurors,  to  be  made  as  provided  in 
the  preceding  section,  shall  contain  the  number  of  per- 
sons which  shall  have  been  designated  by  the  court  in  its 
order.  The  names  for  such  lists  shall  be  selected  from 
the  different  wards  or  townships  of  the  respective  conn- 
ties,  in  proportion  to  the  number  of  inhabitants  therein, 
as  nearly  as  the  same  can  be  estimated  by  the  persons 
making  said  lists;  and  said  lists  shall  be  kept  separate 
and  distinct  one  from  the  other.    [In  eifect  Jan.  1st,  1882.] 

§  208.  Certified  lists  of  the  persons  so  selected  to 
serve  as  grand  jurors  and  as  trial  jurors  shall  at  once  be 
placed  in  possession  of  the  county  clerk.  [Approved 
Alarch  7th,  1881 ;  to  take  effect  July  1st,  1682.1 

§  %09.  On  receiving  such  lists,  the  county  clerk  shall 
file  the  same  in  his  office,  and  write  down  the  names  con- 
tained thereon  on  separate  pieces  of  paper,  of  the  same 
size  and  appearance,  and  fold  each  piece  so  as  to  conceal 
the  name  thereon.  He  shall  deposit  the  pieces  of  paper 
having  on  them  the  names  of  the  persons  selected  to 
serve  as  grand  jurors  in  a  box,  to  be  called  the  *' grand 
jury  box  ;  and  those  having  on  them  the  names  of  the* 
persons  selected  to  serve  as  trial  jurors,  in  a  box  to  be 
called  the  "  trial  jury  box."     [In  effect  July  1st,  1882.  | 

§  210.  The  persons  whose  names  are  so  returned  sliall 
be  known  as  regular  jurors,  and  shall  serve  for  one  year, 
and  until  other  persons  are  selected  and  returned. 

§  211.  The  names  of  persons  drawn  for  grand  jurors 
shall  be  drawn  from  the  "grand  jury  box,"  and  the  names 
of  persons  for  trial  jurors  shall  be  drawn  from  the  "trial 
jury  box";  and  if,  at  the  end  of  the.  year,  there  shall  be 
the  names  of  persons  in  either  of  the  said  jury  boxes  who 
may  not  have  been  drawn  during  the  year  to  serve,  and 
have  not  served  as  jurors;  the  names  of  such  persons  may 
be  placed  on  the  list  of  jurors  drawn  for  the  succeeding 
year.    [In  effect  Jan.  1st,  1882.] 


ARTICLE  IV. 

Of  Dbawiwo  jubobs  fob  Courts  of  Beoobd. 

214.  Order  of  judge  or  Judges  for  drawing  of  Jury. 

21Q.  Sheriff  to  be  notified. 

219.  Drawing,  how  conducted. 

220.  Preservation  of  ballots  drawn. 

§  214.  Whenever  the  business  of  the  Superior  Court 
shall  require  the  ^tendance  of  a  trial  jury  for  the  trial  of 
criminal  cases,  or  where  a  trial  jury  shall  have  been  de- 
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Banded  in  any  cause  or  causes  at  issuft  in  said  court,  and 
BO  jiuy  is  in  attendance,  the  court  may  make  an  order  di- 
lecting  a  trial  jury  to  be  drawn,  and  summoned  to  attend 
before  said  court.  Such  order  shall  specify  the  number  of 
jurors  to  be  drawn,  and  the  time  at  which  the  jurors  are 
leqnired  to  attend.  And  the  court  may  direct  that  such 
causes,  either  criminal  or  civil,  in  which  a  jury  may  bo 
lequired,  or  in  w^hich  a  jury  may  have  been  demanded, 
be  continued  and  Hxed  for  trial  when  a  jury  shall  be  in 
attendance. 
Sapezior  Courts— sees.  65-79. 

§  215.  Immediately  upon  the  order  mentioned  in  the 
preceding  section  being  made,  the  clerk  shall,  in  the  pres- 
eace  of  the  court,  proceed  to  draw  the  jurors  from  the 
•"irial  jury  box."     [In  effect  Jan.  1st,  1882.] 

§  219.  The  clerk  must  conduct  said  drawing  as  fol- 
lows: 

1.  He  must  shake  the  box  containing  the  names  of  the 
trial  jurors,  so  as  to  mix  the  slips  of  paper  upon  whicli 
joeh  names  are  written,  as  well  as  possible;  he  must  then 
tew  from  said  box  as  many  slips  of  paper  as  are  ordered 
liy  the  court. 

2.  A  minute,  of  the  drawing  shall  be  entered  in  the 
uinntes  of  the  court,  which  must  show  the  name  on  each 
iKp  of  paper  so  drawn  from  said  jury  box. 

3.  If  the  name  of  any  person  is  drawn  from  said  box 
vfao  is  deceased  or  insane,  or  who  may  have  permanently 
removed  from  the  county,  or  who  is  exempt  from  jury 
serrice,  and  the  fact  shall  be  made  to  appear  to  the  satis- 
faction of  the  court,  the' name  of  such  person  shall  be 
omitted  from  the  list,  and  the  slip  of  paper  having  such 
name  on  it  shall  be  destroyed,  and  another  juror  drawn 
in  his  place,  and  the  fact  shall  be  entered  upon  the  min- 
ute of  the  court.  The  same  proceeding  shall  be  had  as 
often  as  may  be  necessary,  until  the  whoJe  number  of 
jorors  required  be  drawn.  After  the  drawing  shall  be 
completed,  the  clerk  shall  make  a  copy  of  the  list  of 
names  of  the  persons  so  drawn,  and  certify  the  same.  In 
bis  certificate  he  shall  state  the  date  of  the  order  and  of 
the  drawing,  and  the  number  of  the  jurors  drawn,  and  the 
time  when  and  the  place  where  such  jurors  are  required 
to  appear.  Such  certificate  and  list  shall  be  delivered  to 
the  sheriff  for  service.    [In  effect  Jan.  Ist,  1883.] 

§  220.  After  a  drawing  of  persons  to  serve  as  jurors, 
the  clerk  shall  preserve  the  ballots  djpawn,  and  at  the 
dose  of  the  session  or  sessions  for  whicn  the  drawing  was 
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had,  be  shall  replace  in  the  proper  box  from  which  tlid^ 
were  taken  all  ballots  which  have  on  them  the  names  o 
persons  who  did  not  serve  as  jurors  for  the  session  or  ses 
sions  aforesaid,  and  who  are  not  exempt  or  incompeteii.t 

ABTICLE  V. 

I 

Oj*  StTBCMONnro  JuBORS  Foa  Covets  ov  Bboosd. 

S  225.  Sheriff  to  summon  jurors,  how. 

S  226.  Of  drawlnpr  and  summoning  jurors  to  attend  forthwith. 

S  227.  Of  summoning  jurors  to  complete  a  panel. 

i  228.  Compensation  of  elisor. 

§  225.  The  Sheriff,  as  soon  as  he  receives  the  list  oi 
lists  of  jurors  drawn,  shall  summon  the  persons  named 
therein  to  attend  the  court  at  the  opening  of  the  regolai 
session  tbereof ,  or  at  such  session  or  time  as  the  court  may 
order,  by  giving  personal  notice  to  that  effect  to  each  of 
them,  or  by  leaving  a  written  notice  to  that  effect  at  hia 
place  of  residence,  with  some  person  of  proper  age,  and 
shall  return  the  list  to  the  court  at  the  opening  of  the  reg- 
ular session  thereof,  or  at  such  session  or  time  as  the  ju- 
rors may  be  ordered  to  attend,  specifying  the  names  of 
those  who  were  summoned,  and  the  manner  in  which  each 
person  was  notified. 

Objection  to  jnror— name  not  on  venire,  9  Gal.  &37. 

Betom— time  for,  is  directory  merely,  4  Cal.  275. 

§  226.  Whenever  jurors  are  not  drawn  or  summoned 
to  attend  £(ny  court  oi  record  or  session  tbereof,  or  a  suf-^ 
ficient  number  of  jurors  fail  to  appear,  such  court  may 
order  a  sufficient  number  to  be  forthwith  drawn  and  sum- 
moned to  attend  tbe  court,  or  it  may,  by  an  order  entered 
in  its  minutes,  direct  the  Sheriff,  or  an  elisor  chosen  by 
the  court,  forthwith  to  summon  so  many  good  and  lawful 
men  of  the  county,  or  city  and  county,  to  serve  as  jurors, 
as  may  be  reauired,  and  in  either  case  such  jurors  must 
be  Bummonea  in  the  manner  provided  in  the  preceding 
section. 

Special  JTUT— 4  Oai-  218;  43  Cal.  344;  46  Cal.  47;  47  Cal.  93, 134;  People 
r.  Ah  Chung,  Hay  22nd,  1880. 
Elisor— 14  Cal.  123. 

§  227.  When  there  are  not  competent  jurors,  enough 
present  to  form  a  panel  the  court  may  direct  the  Sheriff, 
or  an  elisor  chosen  by  the  court,  to  summon  a  sufficient 
number  of  persons  having  tbe  qualifications  of  jurors  to 
complete  the  pauql^  from  tbe  body  of  tbe  coimty,  or  city 
and  county,  and  not  from  the  bystanders;  and  tbe  Sheriff 
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or  elisor  shall  summon  the  number  so  ordered  accordingly 
and  return  the  names  to  the  court. 

§  22&  An  elisor  Who  shall,  by  order  of  a  court  of 
record,  summon  persons  to  serve  as  jurors,  shall  be  enti- 
tled to  a  reasonable  compensation  for  his  services,  which 
must  be  fixed  by  the  court  and  paid  out  of  the  county  or 
city  and  county  treasury,  and  out  of  the  general  fund 
thereof. 

ABTICLE  YL 

Ow  SuiocoirnTo  Jfbobs  fob  Courts  hot  oi>  Rboobd 

»  230.  Jurors  for  Justlees'  or  Police  Courts. 
S  231.  How  to  be  sominoned. 
S  232.  Oi&oer's  return. 

§  230.  TVhen  jurors  ar^  required  in  any  of  the  Justices' 
Courts,  or  in  any  Police  or  other  inferior  court,  they  shall, 
open  the  order  of  the  Justice,  or  any  one  of  the  justices 
vbere  there  is  more  than  one,  or  of  tne  Judge  thereof,  be 
Bonmoned  by  the  Sheriff,  constable,  marshal,  or  police- 
nan  of  ibe  jurisdiction. 

§  231.  Such  jurors  must  be  summoned  from  the  per- 
sons competent  to  serve  as  jurors,  residents  of  the  city 
Slid  county,  township,  city,  or.  town  in  which  such  court 
lias  jurisdiction,  by  notifying  them  orally  that  they  are 
saimnoned,  and  of  the  time  and  place  at  which  their  at< 
tendance  is  required. 

§  232.  The  officer  summoning  such  jurors  shall,  at  the 
time  fixed  in  the  order  for  their  appearance,  return  it  to 
the  court  with  a  list  of  the  persons  summoned  indorsed 
thereon.    - 

ABTICLE  VIL 

Oi>  Suiocoimro  Juries  of  Inquest. 

S  235.  How  to  be  summoned. 

§  235.  Juries  of  inquest  shall  be  summoned  by  the 
ofOcer  before  whom  the  proceedings  in  which  they  are  to 
sit  are  to  be  had,  or  by  any  Sheriff,  constable,  or  police- 
man, from  the  persons  competent  to  serve  as  jurors,  resi- 
dent of  the  county,  or  city  and  county,  by  notifying  them 
orally  that  they  are  so  summoned,  and  of  the  time  and 
place  at  which  their  attendance  is  required. 
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ABTiGLE  ym.  , 

OBJBDISirCB  TO  SUMHOITS,  HOW  BirS'OBOSD. 

S  238.  Attachment  and  fine. 

§  238b  Anv  juror  summoned,  who  willfully  and  with** 
out  reasonable  excuse  fails  to  attend,  may  be  attached 
and  compelled  to  attend;  and  the  court  may  also  impose 
a  fine  not  exceeding  fifty  dollars,  upon  which  execation 
may  issue.  If  the  juror  was  not  personally  served,  the 
line  must  not  be  imposed  until  upon  an  order  to  show 
cause  an  opportunity  has  been  offered  the  juror  to  be 
heard. 

ARTICLE  DC. 

Or  iMPAWBLnro  Qaaxd  Jvrxjbs. 

I  241.  Orand  jury,  when  to  be  Impanneled. 

8  242.  How  constituted. 

S  243.  Manner  of  Impanneling  prescribed  in  Penal  Code. 

§  241.  Every  Superior  Court,  whenever  in  the  opinion 
of  the  court  the  public  interest  must  require  it,  may 
make  and  file  with  the  county  clerk  an  order  directing  a 
jury  to  be  drawn,  and  designating  the  number,  which,  in 
case  of  a  grand  iury,  shall  not  be  less  than  twenty-five 
nor  more  than  thirty.  In  .all  counties  having  less  than 
three  Superior  Court  judges,  there  shall  be  one  grand  jury 
drawn  and  impanneled  in  each  year;  and  in  all  counties 
liaving  three  or  more  Superior  Court  judges,  there  shall 
be  two  grand  juries  drawn  and  impanneled  in  each  year. 
Such  order  must  designate  the  time  at  which  the  drawing 
will  take  place.  The  names  of  such  jurors  shall  be 
drawn,  the  list  of  names  certified  and  summoned,  as  pro- 
vided for  drawing  and  summoning  trial  jurors ;  and  the 
names  of  any  persons  drawn,  who  may  not  be  impanneled 
upon  the  grand  jury,  may  be  again  placed  in  the  grand 
jury  box.    (In  effect  Jan.  1st,  1882.] 

Const.  Cal.  art.  1,  sec.  8. 

§  242.  When,  of  the  persons  summoned  as  grand  jurors 
and  not  excused,  nineteen  are  present,  they  shall  consti> 
tute  the  grand  jurv.  If  more  than  nineteen  of  such  per- 
sons are  present,  the  Clerk  shall  write  their  names  on  sep- 
arate ballots,  which  he  must  fold  so  that  the  names  can- 
not be  seen,  place  them  in  a  box,  and  draw  out  nineteen 
of  them,  and  the  persons  whose  names  are  on  the  ballots 
so  drawn  shall  constitute  the  grand  jury.    If  less  than 


JT7BOB8.  SS  243-M 


nineteen  of  such  persons  are  present,  the  panel  may  be 
filled  as  provided  in  section  two  hundred  and  twenty-six 
of  this  Code.  And  whenever,  of  the  persons  summoned 
to  complete  a  grand  jury,  more  shall  attend  than  are  re- 
ooired,  the  requisite  number  shall  be  obtained  by  writing 
toe  names  of  those  summoned  and  not  excused  on  ballots, 
depositing  them  in  a  box,  and  drawing  as  above  provided. 
IpedAl  grand  juiy— 47  Gal.  135. 

!  243.  Thereafter  such  proceedings  shall  be  had  in  im- 
janneling  the  grand  jury  as  are  prescribed  in  part  two  of 
the  Penal  Code. 

Bee  Penal  Code,  sees.  894-901. 

,  ABTICLE  X 

Or  DfPAjnrxLnre  Tbial  Juries  nr  Cousts  oi>  kboobd. 

S  246.  Clerk  to  call  list  of  jurors  summoned. 

S  247.  Manner  of  impanneiing  prescribed  in  part  two. 

S  246.  At  the  opening  of  court  on  the  day  trial  jurors 
We  been  summoned  to  appear,  the  Clerk  shall  call  the 
umes  of  those  summoned,  and  the  court  may  then  hear 
!  tte  excuses  of  jurors  summoned.  The  Clerk  shall  then 
vnto  the  names  of  the  jurors  present  and  not  excused 
npoQ  separate  slips  or  ballots  of  paper,  and  fold  such  slips 
so  that  the  names  are  concealed,  and  there,  in  the  pres- 
(fice  of  the  court,  deposit  the  slips  or  ballots  in  a  box, 
Tliich  must  be  kept  sealed  or  locked  until  ordered  by  the 
eoort  to  be  oi>enea. 

I  §  247.  Whenever  thereafter  a  civil  action  is  called  by 
tijc court  for  trial,  and  a  jury  is  retjuired,  such  proceedings 
(ball  be  had  in  impanneling  the  trial  jury  as  are  prescribed 
in  part  two  of  this  Code.  If  the  action  be  a  criminal 
cDe,the  jury  shall  be  impanneled  as  prescribed  in  the 
Penal  Code. 

CiTil  action— see  sees.  WO-604. 

Criminal  case-Hsee  Penal  Code,  sees.  1065-1088. 

ABTICLE  XI. 
Or  tMTAXVSLINQ  TBIAI.  JUBIES  IN  COUBTS  NOT  OF  BEOOBD. 

S  250.  Proceedings  in  forming  jury. 
S  251.  Manner  oz  Impanneling. 

8  250.  At  the  time  appointed  for  a  jury  trial  in  Jus- 
tices', Police  or  other  interior  courts,  the  list  of  jurors 
ftammoned  must  be  called,  and  the  names  of  those  at- 
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tending  and  not  excused  must  be  written  upon  separs 
slips  01  paper,  folded  so  as  to  conceal  the  names,  sl\ 
placed  in  a  dox,  from  which  the  trial  jury  must  be  draiv 

§  251.  Thereafter,  if  the  action  is  a  criminal  one,  t' 
jury  must  be  impanneled  as  provided  in  the  Penal  Cod 
if  a  civil  one,  as  provided  in  part  two  of  this  Code. 

See  sec.  247. 

ARTICLE  XII. 

Of  iMPANNELIirO  JURIES  OF  iNQtrBSf. 

S  254.  Manner  of  impanneliug; 

§  254.  The  manner  of  impanneling  juries  of  inqaest  i 
prescribed  in  the  provisions  of  the  different  codes  relai 
mg  to  such  inquests. 


COURT  COMMISSIONERS.  §§  258-59 


CHAPTER  II. 
COURT  QOMMISSIONBR8. 

S  2SS8.  Appointment  arid  qnaliflcatlons. 
$  259.  Poweis  of  Court  Comminioners. 

I  258l  The  Saperior  Gonrt  of  every  city  and  coanty  in 
fteState  may  appoint  six  commissioners,  to  be  designated 
CKh  as  '*  Court  Commissioners  "  of  sucli  city  and  county ; 
ad  the  Superior  Coart  of  every  other  coanty  in  the  State 
■ay  appoint  one  commissioner,  to  be  designated  as  ''Court 
ConnnissioAer "  of  such  county.  Such  commissioners 
shall  be  citizens  of  the  United  3tates,  and  residents  of  the 
city  and  county,  or  county,  in  which  they  are  appointed, 
ind  bold  offices  duiing  the  pleasure  of  the  courts  appoint- 
iBgtbem. 

Cast.  CaL  art.  6,  see.  14. 

§  259.  Every  Court  Commissioner  shall  have  power: 
I  To  hear  and  determine  ex  parte  motions  for  orders 
ad  writs,  except  orders  or  writs  of  injunction  in  the  Su- 

rlor  Court  of  the  county,  or  city  and  county,  for  which 
is  appointed ;  provided,  that  he  shall  have  power  to 
JKai  and  determine  such  motions  only  in  the  absence  or 
inability  to  act  of  the  Judge  or  Judges  of  the  Superior 
Coart  of  the  county,  or  city  and  county; 

2.  To  take  proof  and  report  his  conclusions  thereon  as 
toanv  matter  of  fact  other  than  an  issue  of  fact  raised  by 
the  pleadings,  upon  which  information  is  required  by  the 
»urt;  but  any  party  to  the  proceedings  may  except  to 
iDcb  report  within  five  days  after  written  notice  that  the 
Kune  has  been  filed,  and  may  ar^e  his  exceptions  before 
the  court  on  giving  notice  of  motion  for  that  purpose ; 

3.  To  take  and  approve  bonds  and  undertakings  when- 
ever the  same  may  be  required  in  actions  or  proceedings 
in  such  Superior  Courts,  and  to  examine  the  sureties  there- 
on when  an  exception  has  been  taken  to  their  sufficiency, 
ftnd  to  administer  oaths  and  affirmations,  and  take  affida- 
vits and  depositions  in  any  action  or  proceeding  in  any  of 
the  courts  of  this  State,  or  in  any  matter  or  proceeding 
whatever,  and  to  take  acknowledgments  ana  proof  of 
deeds,  mortgages,  and  other  instruments  requiring  proof 
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or  acknowledgment  for  any  purpose  under  the  laws  ol 
this  State; 

4.  To  charge  and  collect  the  same  fees  for  the  perform- 
ance of  official  acts  as  are  now  or  may  hereafter  be  al- 
lowed by  law  to  notaries  public  in  this  State  for  like  ser 
vices;  provided,  that  this  subdiyision  shall  not  apply  to 
an^  services  of  such  commissioner,  the  compensation  for 
which  is  expressly  fixed  by  law; 

5.  To  provide  an  official  seal,  upon  which  must  be  en- 
graved toe  words  *' Court  Commissioner"  and  the  name 
of  the  county,  or  city  and  county,  in  which  said  commis- 
sioner resides; 

6.  To  authenticate  with  his  official  seal  his  official  acts. 

Judicial  powers— persons  havlDg.  order  enforced  before,  sec  128, 
Bubd.  2. 

SUBDivisioir  1.  Ex  parte  matter8-«ec.  166.  Injnnction.— before 
codes,  28  Cal.  497.   Extensions  of  time— before  codes,  37  Cal.  338. 

SUBDivisioir  2.  Reference— Harris  v.  S.  F.  S.  B.  Go.  41  Cal.  404; 
generaUVi  sec.  638  et  uq. 

Subdivision  3.  Sureties  on  undertakings— see  sec.  1057.  Oaths 
—see  sec.  128,  subd.  7 ;  sec.  177,  subd.  4.  Other  acts— feee  sec.  179,  sabdK 
1, 3|  and  notes. 

Subdivision  4.  Fees— Const.  Cal.  art.  6,  sec.  15. 

Subdivision  5.   Seals— discussed,  sec.  14*. 
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TITLE  rV. 

Knisterial  OfELcers  of  Courts  of 

^^OTE&l,      OlF    MiNISTEBIAL     OfFIOEBS    OENEBALLY,     § 
262, 
n.      SSCRETABIES  AND  BAILIFFS  OF  THS  SUPBEMB 

COUBT,  §§  265,  266. 
m.     I^HONOGBAPHIO  Repobtebs,  §§  268-266. 

CoDX  Crv.  Pboo.— e.       C  W  ] 


§  262      OF  vnsnffiEsoAL  offkmbs  qehiolally. 


CHAPTER  I. 
OF  MINZ8TERZAL  OFFICERS   GXSNERAU:;'^ 

262.  Election,  powers,  and  duties,  where  prescribed. 

§  262.  The  modes  and  times  of  election,  terms,  powei 
and  duties  of  the  Attomey>General,  Clerk  of  the  S^ 
preme  Court,  Reporter  of  toe  Decisions  of  the  Suprett 
Court,  clerks,  sheriffs,  and  coroners,  are  prescribed  in  tX 
Political  and  Penal  Codes. 

Ministerial  ofBcers  in  general— see  Const.  CaL  art.  6,  sec.  14;  F 
Utical  Code,  sees.  865. 1030, 1031, 1055, 4112  to  4114. 4116, 4175  to  4193, 4M 
4206, 4314, 4315, 4332, 4333;  Penal  Code,  sees.  1567, 1597, 1612;  4  CaL  1»»  M 
6  Cal.  92;  16  Cal.  68;  25  CaL  183;  35  Cal. 712;  36  Cal. 202. 

Reporter  of  decisiona— of  Supreme  Court,  Const  Cal.  art.  6;  sec  % 
Political  Code,  sees.  767, 768, 771  et  teq. 


SBCBBTABIES  AUB  BAILIFFS.  §§  265-6 


CHAPTER  n. 

LcRETARZBS  AND  BAILIFFS  OF  THB  BU- 
f  PREME   COURT. 

S  265.  Appointanent. 

S  266.  Tenure  of  office,  and  duties. 

1 265.  The  Justices  of  the  Snpreme  Court  mav  appoint 
tnieeretaries  and  two  bailiffs,  who  shall  be  citizens  of 
AeUmted  States  and  of  this  State. 

I  1266.  The  secretaries  and  bailiffs  shall  hold  their 
woes  at  the  pleasure  of  the  justices,  and  shall  perform 
Ml  duties  as  may  be  required  of  them  by  the  court  or 
tajjostice  thereof. 


§§  268-70  PHONOGBAPHIC  KEPOBTEBS. 


CHAPTER  ni. 
PHONOGRAPHIC  REPORTERS. 

§  268.  Phonographic  reporters  for  Supreme  Court,  where  provided  f  c 
§  2(^.  FhonoRraphic  reporters  for  Superior  Courts,  their  a^polntmei 

and  duties. 
S  270.  Qualifications  and  test  of  competency. 
S  271.  Attention  to  duties:  reporters  pro  temjpore. 
§  272.  Oath  of  office. 

§  273.  Reports  prima /oete  correct  statements. 
S  274.  Fees. 

§  268.  Phono^aphic  reporters  for  the  Sapreme  Com 
are  provided  for  m  part  three  of  the  Political  Code. 
See  Politick  Code,  sees.  739, 769, 770. 

§  269.  The  Judge  or  Judges  of  any  Superior  Court  t 
the  State  may  appoint  a  competent  phonographic  Beportet 
or  as  many  such  reporters  as  there  are  judges,  to  be  knoTD 
as  official  Keporter  or  reporters  of  such  court,  and  to  hoJ 
office  during  the  pleasure  of  the  Judge  or  judges  appoinl 
ing  them.  Such  Reporter,  or  any  one  of  them,  'wher 
there  are  two  or  more,  shall,  at  the  request  of  either  party 
or  of  the  court  in  a  civil  action  or  proceeding,  and  on  tft 
order  of  the  court,  the  District  Attorney,  or  the  attorney 
for  defendant  in  a  criminal  action  or  proceeding,  taki 
down  in  short-hand  all  the  testimony,  the  objectionj 
made,  the  rulings  of  the  court,  the  exceptions  taken,  ani 
oral  instructions  given,  and  if  directed  by  the  court,  m 
requested  by  either  party,  shall,  within  such  reasonable 
time  after  the  trial  of  such  case  as  the  court  may  desig^ 
nate,  write  out  the  same  in  plain,  legible  long-hand,  and 
verify  and  file  it  with  the  Clerk  of  the  Court  in  which  thfl 
case  was  tried. 

Code  amendments— before  Const.  1879,  sec.  49  CaL  353. 

Failure  to  file— effect  of,  49  Cal.  263. 

§  270.  Ko  person  shall  be  appointed  to  the  position  of 
omcial  Reporter  of  any  court  in  this  State,  except  upon 
satisfactory  evidence  of  good  moral  character,  and  with- 
out being  first  examined  as  to  his  competency  by  at  least 
three  members  of  the  bar  practicing  in  said  court,  such 
members  to  be  designated  by  the  Judge  or  judges  of  said 
court.  The  committee  of  members  oi  the  bar  so  desig- 
nated shall,  upon  the  request  of  the  Judge  or  judges  of 


(01  FHONOGSAFBIO  BEPOBTEBfi.  §§  27X-4 


Hid  court,  examine  any  person  as  to  his  qoaliflcations 
vlxmisaid  Jadge  or  judges  may  wish  to  appomt  as  official 
Reporter;  and  no  person  shall  be  api>ointed  to  sach  posi- 
tioQ  apon  whose  qualifications  such  committee  shall  not 
hTe  reported  favorably.  The  test  of  competency  before 
ach  coimnittee  shall  be  as  follows:  The  party  examined 
■QSt  write  in  the  presence  of  said  committee  at  the  rate 
i  at  least  one  hundred  and  fifty  words  per  minute,  for 
fcc  coDsecutive  minutes,  upon  matter  not  previously 
iRitten  by  or  known  to  him,  immediately  read  the  same 
Wk  to  the  committee,  and  transcribe  the  same  into  long- 
md  writing,  plainly  and  with  accuracy.  If  he  pass  such 
tet  satisfactorily,  the  committee  shall  furnish  him  with 
ivntten  certificate  of  that  fact,  signed  by  at  least  a  ma- 
jBty  of  the  members  of  the  committee,  which  certificate 
■ail  be  filed  among  the  records  of  the  court. 

8  271.    The  official  Eeporter  of  any  Superior  Court 

■ball  attend  to  the  duties  of  his  office  in  person,  except 

Ijffli  excused  for  good  and  sufficient  reason  by  order  of 

wcoTirt,  which  order  shall  be  entered  upon  the  minutes 

"the  court.    Employment  in  his  professional  capacity 

werhere  shall  not  be  deemed  a  good  and  sufficient  rea- 

wiioi  such  excuse.    When  the  official  Reporter  of  any 

■W  has  been  excused  in  the  manner  provided  in  this 

JJ^,  the  court  may  appoint  an  official  Reporter  pro 

W^,  who  shall  perform  the  same  duties  and  receive 

■taame  compensation  during  the  term  of  his  employ- 

*Bt  as  the  official  Reporter. 

J^2.  The  official  Reporter  of  any  court,  or  official 
*Porter  pro  tempore^  shall,  before  entering  upon  the  du- 
^  of  his  office,  take  and  subscribe  the  constitutional 
•"■fflof  office. 

i  273.  The  report  of  the  official  Reporter,  or  official 
«porter  pro  tempore,  of  any  court,  duly  appointed  and 
•Jom,  when  written  out  in  long-hand  writing,  and  certi- 
^  as  being  a  correct  transcript  of  the  testimony  and 
Jwcedings  in  the  case,  shall  be,  prima  facie,  a  correct 
■"tement  of  such  testimony  and  proceedings. 

^*POAas  eTidenc»-43  CaL  176;  People  v.  Lee  Fat,  April  8th,  1880. 

§  274.  The  official  Reporter  shall  receive,  as  compen- 
ytion  for  his  services  in  civil  actions  and  proceedings, 
y  taking  notes,  a  sum,  to  be  fixed  by  the  court,  or  a 
•joge  thereof,  not  exceeding  ten  dollars  per  day,  and  for 
^^ription,  a  sum,  to  be  m  like  manner  fixed,  not  ex- 
'^ing  twenty  cents  per  hundred  words;  provided,  that 
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§  274         PHOKOOBAFBIC  BEPOBTEB8. 

wben  said  BepoTter  perf  onns  services  in  taking  notes 
more  than  one  canse  on  the  same  day,  the  court  or  cTucI 
thereof  shall  apportion  the  per  diem  allowed  between  t 
several  actions  or  proceedmgs  in  which  such  notes  £ 
taken.  The  short-hand  notes  so  taken  shall,  Immoi 
ately  after  the  causeas  submitted,  be  filed  with  the  Clez 
but  for  the  purpose  of  writing  out  said  notes,  the  X 
porter  may  withdraw  the  same  for  a  reasonable  f^in 
The  Reporter's  fees  for  taking  notes  in  civil  cases  shall  ' 
paid  by  the  party  in  whose  favor  jndc^ment  is  rendere 
and  shall  be  taxed  up  by  the  Clerk  oi  the  court  as  cos 
against  the  party  against  whom  judgment  is  rendere 
In  case  of  the  failure  of  a  jury  to  agree,  the  plaint 
must  pay  the  Beporter's  fees  for  time  employed,  and  f 
transcrijption  ordered  by  plaintiff,  which  have  accrued  c 
to  the  time  of  the  discharge  of  the  jury.  In  cases  whe 
a  transcript  has  been  ordered  by  the  court,  the  fees  t 
transcription  must  be  paid  by  the  respective  parties 
the  action,  in  equal  proportions,  or  by  such  of  them  ar 
in  such  proportions  as  the  court,  in  its  discretion,  xns 
order;  and  no  verdict  or  judgment  shall  be  entered  u 
except  the  court  shall  otherwise  order,  until  the  R> 
porter's  fees  are  paid,  or  a  sum  equivalent  thereto  depo 
ited  with  the  Clerk  of  the  court  therefor.  In  no  cai 
shall  a  transcript  be  paid  for,  unless  ordered  either  by  tl 
plaintiff  or  defendant,  or  by  the  court;  nor  shall  th 
lieporter  be  required  in  any  civil  case  to  transcribe  h: 
notes  until  the  fees  therefor  be  tendered  him,^  or  a  safl 
dent  amount  to  cover  the  same  be  deposited  in  court  fc 
that  purpose.  The  party  ordering  the  Beporter  to  trai 
scribe  any  portion  of  the  testimony  or  proceedings  mus 
pay  the  fees  of  the  Reporter  therefor.  In  criminal  cases 
when  the  testimony  has  been  taken  down  or  transcriber 
upon  the  order  of  the  court,  the  fees  of  the  Beporte 
shall  be  certified  by  the  court,  and  paid  out  of  the  trea^ 
ury  of  the  county,  or  city  and  county,  in  which  the  ca» 
is  tried,  upon  the  order  of  the  court. 


TITLE  V/ 

Pereons  Specially  Invested  with  Minis- 
terial FowexB  Relating  to  Courts  of 
Justice. 

GeAFTBB    I.     AtTOBNETS  and    COUISBELLOBS  AT   LAW,  §§ 

275-299. 
XL    Otheb  Persons  iNYEarBD  with  such  Pow- 

[103] 


CHAPTEEL 
ATTORNBTB  AND  COUKBBLLORS  AT  ZiA'^ 


78.  OijiiHllfMlim^, 


are.  AstorneTH  of  oUier  Btatea. 

WO.  BoLl  ol  attorney]. 

m.  PdMlcylorpnictlclnewltlio 

2»,  DuiiesT 

at.  AuiUurlCy, 


IK.  ClutlDii. 


§  275.  Anycitizeuorp«r80iitesldentof  this  State,  who 
has  bona  fide  declared  liia  or  tier  iat«DtIoii  to  become  a 
citizen  in  tlie  manner  required  by  law,  of  the  e^  of 
twenty-one  years,  of  good  moral  character,  and  who  po«- 
iesses  tbe  necessary  qua.lificatloi]s  of  learning  and  abil- 
ity, is  entitled  to  admission  as  attorney  and  counsellor  in 
all  the  courts  of  this  State.  All  persons  are  attorneys  of 
the  Supreme  Court  wbo  were  on  the  first  day  of  January, 
eighteen  huudced  and  eighty,  entitled  to  practice  in- toe 
court  superseded  thereby. 

DKlaiattOQ  of  Intemlan— 31  Gal.  89. 

Women  u  taw  nodantB— FolU  v.  Hogs,  December  30th,  IBre. 

Admisiioo  of  ■noraeys— aee  sections  follow^  Ibla. 

Jadgea  mtut  be  Ucenied  aitoroeT*— sees.  IK,  Ifil. 


»  CbL  241;  SI  CaL  II;  U  CaJ.  431>i  39  CsL  £» 


105  ATTOBKETS  AND  COUNSELLOBS  AT  LAW.  §§  376-80 

§  276L  Every  applicant  for  admission  as  an  attorney 
and  connsellor  must  produce  satisfactory  testimonials  of 
good  moral  character,  and  undergo  a  strict  examination 
m  open  court  as  to  his  qualifications  hy  the  Justices  of  the 
Sapreme  Court,  or  by  tne  justices  sitting  and  holding  one 
of  the  departments  tnereof ;  provided,  that  the  several  Su- 
lierior  Courts  of  this  State  may  admit  applicants  to  i)rac- 
tioe  as  attorneys  and  counsellors  in  their  respective  courts, 
but  not  elsewhere,  upon  strict  examination  in  open  court, 
and  not  otherwise,  and  upon  satisfactory  testimonials  of 
good  moral  character. 

Examination  of  candidatea— sec.  129;  Sapreme  Ct.  rule  1. 

§  277.  If,  upon  examination,  he  is  found  qualified,  the 
Spireme  Court,  or  department  thereof  before  which  he 
jB  examined,  shall  admit  him  as  an  attorney  and  coun^ 
ttllor  in  all  the  courts  of  this  State,  and  shall  direct  an 
order  to  be  entered  to  that  effect  upon  its  records,  and 
that  a  certificate  of  such  record  be  given  to  him  by  the 
Clerk  of  the  court,  which  certificate  shall  be  his  license. 

Bxpalaion— by  lower  court,  1  Cal.  190;  but  see  sec.  287. 

§  27&  Every  person,  on  his  admission,  must  take  an 
ttth  to  support  the  Constitution  of  the  United  States  and 
the  Constitution  of  the  State  of  California,  and  to  faith- 
fully discharge  the  duties  of  an  attorney  and  counsellor  at 
bwto  the  best  of  his  knowledge  and  ability.  A  certifi- 
cate of  such  oath  must  be  indorsed  upon  the  license. 

8CaL329;  24CaL244. 

Dnties— 660  sec.  282. 

§  279.  Every  citizen  of  the  United  States,  or  person 
inident  of  this  State,  who  has,  bona  fide,  declared  his 
intention  to  become  a  citizen  in  the  manner  required  by 
law,  who  has  been  admitted  to  practice  law  in  the  highest 
court  of  a  sister  State,  or  of  a  foreign  country,  where  the 
common  law  of  England  constitutes  the  basis  of  jurispru- 
dence, may  be  admitted  to  practice  in  the  courts  of  this 
State,  upon  the  jfroduction  of  his  or  her  license,  and  sat- 
isfactory evidence  of  good  moral  character;  but  the  court 
ma/  examine  the  applicant  as  to  his  or  her  qualifications. 

Fen<»al  appearance— necessary,  44  Cal.  554. 

''State"  and  " United  States"— defined,  sec.  17,  subd.  7. 

§  280.  Every  Clerk  shall  keep  a  roll  of  attorneys  and 
coonsellors  admitted  to  practice  oy  the  court  of  wnich  ho 
is  clerk,  which  roll  must  be  signed  by  the  person  admit- 
ted before  he  receives  his  license. 

Attomejra  of  ilie  Supreme  Oourt— sec.  275. 
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§  281.  If  any  person  shall  practice  law  in  any  coi 

except  a  Justice's  Court  or  Police  Court,  without  havli 
received  a  license  as  attorney  and  counsellor,  he  shall 
guilty  of  a  contempt  of  court. 

Contempt— sec.  1203  et  seq. 

Justices'  Oonrt  practitioner»— sec.  9& 

§  282.  It  is  the  duty  of  an  attorney  and  counsellor:     i 

1.  To  support  the  Constitution  and  laws  of  theUnitei 
States  and  of  this  State ; 

2.  To  maintain  the  respect  due  to  the  courts  of  juB 
tice  and  judicial  officers; 

3.  To  counsel  or  maintain  such  actions,  proceeding's, 
or  defenses  only  as  appear  to  him  legal  or  just,  except 
the  defense  of  a  person  charged  with  a  public  offense ; 

4.  To  employ,  for  the  purpose  of  maintaining  tbe 
causes  confided  to  him,  such  means  only  as  are  consistent 
with  truth,  and  never  seek  to  mislead  the  judge  or  any 
judicial  officer  by  an  artifice  or  false  statement  of  fact  or 
law; 

5.  To  maintain  inviolate  the  confidence,  and  at  every 
peril  to  himself,  to  preserve  the  secrets  of  his  client; 

6.  To  abstain  from  all  offensive  personality,  and  to 
advance  no  fact  prejudicial  to  the  honor  or  reputation  of- 
a  party  or  witness,  unless  required  by  the  justice  of  the 
cause  with  which  he  is  charged; 

7.  Not  to  encourage  either  the  commencement  or  the 
continuance  of  an  action  or  proceeding  from  any  corrupt 
motive  of  passion  or  interest; 

H.  Never  to  reject,  for  any  consideration  personal  to 
himself,  the  cause  of  the  defenseless  or  the  oppressed. 

Oompensation— sec.  1021 :  1  Cal.  331:  2  CaL  607;  3  Cal.  108;  5  Cal.  435; 
6  Cal.  M;  8  CaL  306;  11  Cal.  93;  13  Cal.  640;  17  Cal.  61;  41  CaL  423;  45  Cai. 
dS4;48Cal.74. 

LiabiUt7-3  Gal.  108;  13  Cal.  203;  22  CaL  200;  83  CaL  425;  50  CaL  12L 

SUBDIVISION  1.  Oath-Hsec.  278. 

SCBDivisxozr  3.  Oflfbndery  pnblio-Hlefense  of.  See  Penal  Code. 
sec.  987;  see  also,  subd.  8. 

SUBDlvisioirs  3, 7-41  Cal.  423:  45  Cal.  564;  48  CaL  74;  60  Cal.  485;  93 
Cal.  372;  Walker  v.  Felt,  March  22nd,  1880. 

SUBDIVISION  5-5  Cal.  450:  15  Cal.  S8T;  23  Cal.  831;  29  CaL  47;  »  Csl. 
425;  34  Cal.  610;  36  Gal.  489;  40  Cal.  284;  53  CaL  372. 

Subdivision  8—17  CaL  61;  49  CaL  158. 

§  283.  An  attorney  and  counsellor  shall  have  authority: 
'  1.  To  bind  his  client  in  any  of  the  steps  of  an  action  or 
proceeding  by  his  agreement  filed  with  the  Clerk,  or  en- 
tered upon  the  minutes  of  the  court,  and  not  otherwise; 

2.  To  receive  money  claimed  by  his  client  in  an  action 


ot  [woeeeding  daring  the  peudeDcy  thsreof,-  or  A(i«r  Jndg- 
menl,  unless  a  revooation  of  bU  antbocit;  is  filed,  and 
opoa  the  payment  tliereof,  aad  not  otherwise,  to  dls- 
ctaarge  the  claim  or  aoknowledge  satisf  action  of  the  jadg- 

tothertiy— premnea,  IJ  GiL!M:  17  CaLUl;  31  Oil.  SI;  21  Cil.  MS; 

■itiinli3.BeeaatHls.lKidl.ua2SCal.  JK;  tl  Csl.  17;  UCal.UJ;  li 
OLUSiACkLUBitt  CU.»t:tiCiLj3iuCaL3T3,«M,7Ui  il30.Bec. 
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%  284.  The  attorney  in  an  action  or  special  proceedlns 
«ay  be  changed  at  any  time  befoce  or  after  judgment  oc  ■ 
lual  determination,  as  follows: 

1,  Upon  coQseDt  of  both  cliont  and  attorney,  filed  with 
(be  Clerk,  or  entered  U|>on  the  minutes ; 

2.  Upon  the  order  of  the  court,  ujHia  the  application  of 
cither  client  or  attorney,  after  notice  from  one  to  the 
other. 

UClLttt;  nCti-tK. 

apBMTmow  2.  AaaoBlxOof  ■noTner-41  C>l  ni. 

g  285.  When  ai 
the  Itut  section,  wi 

rabetitation  ot  a  i__     

Um  party  in  person,  must  be  given  to  the  adverse  party. 
DqQX  tben  he  must  recognize  the  former  attorney. 

iBT  ot  record— eCal.U;  ISCsl,  136;  CoramLulonen  ir.  Toixng- 


Mi;  rmttou  V.  Eureka-^ , 

§  28GL  When  an  attorney  dies,  or  is  removed 

— J.J . 1  as  such,  a  party  to  an  act  __,  . 

I  attorney,  most,  before  any  furtbi 


pended,  or  ceases  to  act  as  such,  a  party  to 

whom  be  was  aotint[jis  attorney,  most,  befoL 

procoadings  are  had  at^ainst  him,  be  reqaired  by  the  ad- 


verse party,  by  written  notice,  to  appoint  aoottiei 
nej  or  to  appear ' 
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§  287.  An  attorney  and  counsellor  may  be  removed  or 
suspended  by  the'  Supreme  Court,  or  any  department 
thereof,  or  by  any  Superior  Court  of  the  State,  for  either 
of  the  following  causes,  arising  after  his  admission  to 
practice : 

1.  His  conviction  of  a  felony  or  misdemeanor  involving 
moral  turpitude,  in  which  case  the  record  of  conviction 
shall  be  conclusive  evidence; 

2.  Willful  disobedience  or  violation  of  an  order  of  the 
court  requiring  him  to  do  or  forbear  an  act  connected 
with,  or  m  the  course  of  his  profession,  which  he  ought  in 
good  faith  to  do  or  forbear,  and  any  violation  of  th6  oath 
taken  by  him,  or  of  his  duties  as  such  attorney  and  coun- 
sellor; 

3.  Corruptly  or  willfully  and  without  authority  appear- 
ing as  attorney  for  a  party  to  an  action  or  proceeding; 

4.  Lending  his  name  to  be  used  as  attorney  and  coun- 
sellor by  another  person  who  is  not  an  attorney  and  coun- 
sellor. 

In  all  cases  where  an  attorney  is  removed  or  suspended 
by  a  Superior  Court,  the  judgment  or  order  of  removal  or 
suspension  may  be  reviewed  on  appeal  by  the  Supreme 
Court. 

Restoration— 1  Gal.  143, 190;  16  Gal.  435. 

Infamons— not  to  be  adjudged,  20  Gal.  427. 

§  288.  In  case  of  the  conviction  of  an  attorney  or 
counsellor  of  a  felony  or  misdemeanor,  involving  moral 
turpitude,  the  Clerk  of  the  court  in  which  such  convic- 
tion is  had  shall,  within  thirty  days  thereafter,  transmit 
to  the  Supreme  Court  a  certified  copy  of  the  record  of  con- 
viction. 

§  289.  The  proceedings  to  remove  or  suspend  an  attor- 
ney and  counsellor,  under  the  first  subdivision  of  section 
two  hundred  and  eighty-seven,  must  be  taken  by  the 
court  on  the  receipt  of  a  certified  copy  of  the  record  of 
conviction.  The  proceedings  under  tne  second,  third,  or 
fourth  subdivisions  of  section  two  hundred  and  eighty- 
seven  may  be  taken  by  the  court  for  the  matters  within 
its  knowledge,  or  may  be  taken  upon  the  information  of 
another. 

§  290.  If  the  proceedings  are  upon  the  information  of 
another,  the  accusation  must  be  in  writing. 

§  291.  The  accusation  must  state  the  matters  charged, 
and  be  verified  by  the  oath  of  some  person  to  the  effect 
that  the  charges  therein  contained  are  true. 
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§  292.  Upon  receiving  the  accusation,  the  court  shall 
make  an  order  requiring  the  accused  to  appear  and  an- 
swer it  at  a  specified  time,  and  shall  cause  a  copy  of  the 
order  and  of  the  accusation  to  be  served  upon  the  accused 
kt  least  five  days  before  the  day  appointed  in  the  order. 

Votice  to  accnsed— 1  Cal.  151. 

§  293.  The  accused  must  appear  at  the  time  appointed 
hthe  order  and  answer  the  accusations,  unless  for  auf- 
lieient  cause  the  court  assign  another  day  for  that  pur- 
pose. If  he  do  not  appear,  the  court  may  proceed  and 
determine  the  accusation  in  his  absence. 

§294.  The  accused  may  answer  to  the  accusation 
aher  by  objecting  to  its  sufficiency  or  denying  it. 

§  295.  If  he  object  to  the  sufficiency  of  the  accusation, 
the  objection  must  be  in  writing,  but  need  not  be  in  any 
specific  form,  it  being  sufficient  if  it  presents  intelligibly 
ilie  grounds  of  the  objection.  If  l)e  deny  the  accusation, 
the  denial  may  be  oral  and  without  oath,  and  must  be  en- 
tered ux>ou  the  minutes. 

§  296.  If  an  objection  to  the  sufficiency  of  the  ac  'usa- 
t^xi  be  not  sustained,  the  accused  must  answer  witliin 
inch  time  as  may  be  designated  by  the  court. 

§  297.  If  the  accused  plead  guilty,  or  refuse  to  answer 
&  accusation,  the  court  shall  proceed  to  judgment  of  re- 
■oval  or  suspension.  If  he  deny  the  matters  charged, 
the  court  shall,  at  such  time  as  it  may  appoint,  proceed 
to  try  the  accusation. 

§  298.  The  court  may,  in  its  discretion,  order  a  refer- 
eDce  to  a  committee  to  take  depositions  in  the  matter. 

I  299.  Upon  conviction,  in  cases  arising  under  the  first 
saodivision  of  section  two  hundred  and  eighty-seven,  the 
JQdgment  of  the  court  must  be  that  the  name  of  the  party 
shall  be  stricken  from  the  roll  of  attorneys  and  coiiiisel- 
iors  of  the  court,  and  that  he  be  precluded  from  practicing 
as  such  attorney  or  counsellor  in  all  the  courts  of  this 
State;  and  upon  conviction  in  cases  under  the  other  sub- 
divisions of  that  section,  the  judgment  of  the  court  may 
be  according  to  the  gravity  of  the  offense  charged:  de- 
privation of  the  right  to  practice  as  attorney  or  counsellor 
m  the  courts  of  this  State  permanently,  or  for  a  limited 
period. 

COBK  Civ.  Proc— lO. 
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CHAPTER  II. 

OTHER  PERSONS  INVESTED  ^WITH  BI7CH 

POWERS. 

§  304.  Beceivers,  executors,  administrators,  and  guardians. 

§  304.  The  appointment,  powers,  and  duties  of  re- 
ceivers, executors,  administrators,  and  guardians,  are 
provided  for  and  prescribed  in  parts  two  and  three  of 
this  Code. 

Receivers— sees.  664-^89. 

Executors  and  administrators— sees.  1349-1440, 1581-1591 ;  also,  sees. 
1612-1653,  and  172&-1743. 

Guardians— sees.  1747-1809. 

Sec.  2.  All  acts  and  parts  of  acts  in  conflict  with  the 
provisions  of  this  act  are  herebv  repealed. 
Sec.  3.  This  act  shall  take  effect  immediately. 

,  President  of  the  Senate. 

,  Speaker  of  the  Assemhly. 

Approved, ,  a.  d.  1880. ,  Grovemor. 
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[Ill] 
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TITLE  I. 

Of  the  Form  of  Civil  Actions. 

S  307.  One  form  of  civil  action  only. 

§  303.  Parties  to  actions,  how  designated. 

§  309.  Special  Issues  not  made  by  pleadings,  how  tried. 

§  307.  There  is  in  this  State  but  one  form  of  civil  ac- 
tions for  the  enforcement  or  protection  of  private  rights 
and  the  redress  or  prevention  of  private  wrongs. 

See  sec.  421 ;  1  Cal.  167:  2  Gal.  463:  3  Cal.  196, 453;  4  Gal.  6;  5  Gal.  43;  12 
Gal.  14-3;  15  Gal.  220;  16  Gal.  221 :  17  Gal.  487;  18  Gal.  126;  19  Gal.  476;  21 
Gal.  129;  24  Gal.  458;  26  Gal.  11;  31  Gal.  158;  38  Gal.  519. 

§  308.  In  sucli  action,  the  party  complaining  is  known 
as  the  plaintiff,  and  the  adverse  party  as  the  defendant. 

§  309.  A  question  of  fact  not  put  in  issue  by  the  plead- 
ings may  be  tried  by  a  jury,  upon  an  order  for  the  trial, 
stating  distinctly  and  plainly  the  question  of  fact  to  be 
tried;  and  such  order  is  the  only  authority  necessary  for 
a  trial. 

Equity  cases— issues  in,  sec.  592. 
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TITLE  n. 

Of  the  Time   of  Commencing   Actions. 

Chap.  L    The  time  of  commencing  actions  in  general. 
§  312. 
n.    The  time  of  commencing  actions  for  the  recov- 
ery of  real  property.    §§  315^28. 
in.    The  time  of  commencing  actions  other  than  for 
the  recovery  of  real  property.    §§  335-345. 
IV.    General  provisions  as  to  tne  time  of  commenc- 
ing actions.    §§  350-362. 

CHAPTER  I. 
1H&  TIME  OF  COMMBNCINa  ACTIONS   IN 


S  312.  Commencement  of  civil  actions. 

§  312..  Civil  actions  can  only  be  9ommenced  within 
ti»  periods  prescribed  in  this  title,  after  the  cause  of  ac- 
tion shall  have  accrued,  except  where,  in  special  cases,  a 
diferent  limitation  is  prescribed  by  statute. 

.Scope  of  statnte— sees.  315, 360:  7  Gal.  427;  18  Gal.  482:  29  Gal.  44;  35 
^634;  42  Cal.  493;  45  Cal.  51;  46  Gal.  661;  47  Gal.  573;  Grant  v.  Burr, 

larch  12th,  1880. 

Periods— See  Limitations  oe^ballt,  infra. 
Commencement  of  action— sees.  350  et  seq.,  405. 


S  CaL  47.  503:  34  dal.  149,  254;  35  Gal.  635;  §8  Cal.  407;  39  Cal.  360;  45 
CaLM7;  41  Cal.  111,484, 686;  42  Cal.  159;  45  Cal.  294;  47  Cal.  579;  50  Cal. 
S5;51  Csa.215,  573;  52  Cal.  42;  Wolf  v.  Marsh,  March  Ist,  1880:  Fre- 
lumtb  V.  Farrlngton,  March  8rd,  1880:  Suspension  of  statute,  38  Cal.  24, 
g2;  49  Cal.  ^liikquitu,  stale  demands,  7  Cal.  427 ;  40  Cal.  647 ;  41  Cal.  35i ; 


I  LIMITATIONS  GENERALLY. 

I    Absence  firom  State— sec.  351,  and  note.   Account— current,  see  stt- 

I  Pn.  Accroing  of  cause  of  action— see  supra.  Acknowledgment— 

InvriUng.sec.  360.  Action-^comraencement  of,  see  <upra;  word  con- 

■trued,  sec.  363.   Adverse  possession— sec.  321n.   Alien  enemy—sec. 
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354.  Assanlt—flec.  340,  subd.  3.  Bank  deposits— sec.  348.  Battery— 
sec.  340,  suM.  3.  Olaixn— against  estate  of  decedent,  sees.  1493, 1499. 
Oodes—as  affecting— see  repeals.  Oontract— see  Oblioation. 
Oorporation— foreign,  sec.  351n;  municipal,  sec.  340,  subd.  5.  Ooanty— 
sec.  342.  Death— «ecs.  339,  suM.  3, 353;  descent  on,  sec.  327.  Decree- 
see  JjmQTOEST,  Demands— Stale,  see  Equity:  reciprocal,  sec.  344. 
Depositaries— see  Entkustbd  Fbopsbty.  Disability— sees.  328, 
352,357,358.  Entry— sec.  320.  Entrusted  property— see  <upra.  Equity 
—Stale  demands,  see  supra.  Estate— see  Claim.  Foreign  liability- 
sec.  361 ;  corporation,  sec.  351n.  Fraud  or  mistake  —  see  supra. 
G-rantee— from  State,  sec.  316.  Imprisonment— false,  sec.  340,  subd. 
3;  as  Disability,  see  that  head.  Inclosure— sec.  323n.  Injury— to 
personalty,  sec.  338,  subd.  3;  causing  death,  sec.  33d»,  and  snbd.  3. 
Insanity— see  Disability,  also  27  Cal.  384.  Instrument,  written— 
Occupancy,  under,  sees.  322, 323:  otherwise, sees.  324, 325.  Obligation  or 
liability,  founded  upon,  sec.  337;  not  so  founded,  sec.  339,  snbu.  1;  exe- 
cuted out  of  State,  rounded  upon;  sec.  339n,  and  subd.  1.  Judgment- 
action  on,  sec.  336n:  occupancy  under  and  otherwise,  sees.  322  to 
325.  Liability— based  on  writing,  and  otherwise,  337n,  3S9n;  statutory, 
sec.  338n,  and  subd.  1 ;  of  sheriff,  etc.,  sec.  339n  and  subd.  2.  label— sec. 
340,  subd.  3.  Mexican  grants— sec.  318n.  Miscellaneous  provisions- 
sec.  350  et  seq.  Mob  or  riot— sec.  340,  subd.  5.  Mortgages— Foreclos- 
ure, 18  Gal.  482:  21  Cal.  4.95;  22  Cal.  100, 631;  23  Cal.  16. 143:  24  Cal.  403:  25 
Cal.  4f)2:  26  Cal.  141, 161:  27  Cal.  146:  30  Cal.  229:  33  Cal.  121;  34  Cal.  149, 
366;  40  Cal.  62;  42  Cal.  493:  43  Cal.  183;  WeUs  v.  Barter.  March  19th,  1880; 
Redemption,  sees.  346, 347 ;  23  Cal.  16 ;  24  Cal.  403 ;  33  Cal.  92 ;  34  Cal.  365 ;  40 
Cal.  62.  New  promise— see  Acenowledqment.  Obligation— writ- 
ten,  sec.  337n;  verbal,  sec.  839n.  Officer— see  Sheriff,  and  see.  341. 
Patent- or  grant,  void,  sec.  317.  Payment— part,  sec.  360».  Penalty— 
or  forfeiture,  statutory,  sec.  340,  subds.  1  and  2.  Periods- sees.  315, 318. 
3il,  326, 337  and  note,  338  and  note,^9, 340  and  note.  Pleading— mode  of. 


Cal.  257,  262;  necessary  to  make  defense  available,  see  Waiveb  or 
Statute.  Possession— adverse,  see  that  head;  constructive,  sec. 
323n;  of  tenant,  sec.  326.  Predecessor— sec.  318n.  Profits— action 
about,  sec.  319;  for  mesne,  sec.  336,  subd.  2.  Promissory  note— sec. 
337n.  Public— squares,  sec.  318n;  statute  against,  sec.  3l5n.  Real  prop- 
erty—sec.  315  et  seq.  Renewal— of  contract,  sec.  360n.  Rents— or 
profits,  sec.  319.   Repeals— sees.  9, 18, 362.  Representatives— sec.  353fl . 

Reward— sec.  337n.  Scope  of  statute— see  supra.  Seduction— sec. 
340,  subd.  3.  Sheriff— sec.  339n,  and  subd.  2 :  sec.  340,  subd.  4.  Slander- 
sec.  340,  subd.  3.  State— sec.  345;  people  of.  sec.  315:  also,  see  sees.  339. 
subd.  1 ;  340,  subds.  1  and  2 ;  351.  States— other,  limitations  in,  sec.  3i>I ; 
and  see  U.  S.  Oovbbnment.  Statute— action  upon,  sees.  838,  subd.  1 ; 
and  840,  subds.  1  and  2.  Statute  of  Limitations— in  general,  6  Cal.  381. 
430;  7  Cal.  1:  8  Cal.  449:  10  Cal.  305;  16  Cal.  93;  21  Cal.  421,  495;  27  Cal. 
145,278;  35  Cal.  634;  36  Cal.  180;  scope  of,  suspension  of,  waiver  of,  see 
those  heads.  Stock— sec.  341i»,  and  subd.  2.   Suspension  of  statute— 

generally,  see  AooBunro  of  Cause  of  Action,  supra\  absence, 
isablllty,  death,  see  those  heads;  war,  sec.  354:  appeal,  sec.  355;  in- 
junction, sec.  356;  statutory  prohibition,  sec.  356:  discovery,  mitil, 
sees.  338.  subd.  4;  359,  1573.  Tax— seizure  for,  sec.  341»,  and  subd.  1. 
Title— by  occupancy  or  prescription,  sees.  315»,  324»:  real  action  aris- 
ing out  of,  sec.  319.   Trespass  upon  realty— sec.  d38«»,  and  subd.  2. 

Trusty  trustees— see  Eh^tbusted  Fbopesty,  supra.   XT.  S.  Qovem- 
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BMB»H«Biiist.24CaL257:  46Cal.51:  46Cal.661;  47Cal.S70.  VanN^M 
Ocdinaace-flec.  318o.  waiver  of  statute— onless  pleaded,  sec.  431:  2 
GU.  469;  14CaL 540;  19  CaL  476;  23  CaL  16. 

CHAPTER  II. 

THE  TIME  OF  COMMSNCINO  ACTIONS  FOR 
THE  RECOVERT  OF  REAL  PROPERT7. 

\  315.  Wben  the  people  will  not  sue. 

\  S1&  Wben  action  cannot  be  brought  by  grantee  from  the  State. 

1 317.  When  actions  by  the  people  or  their  grantees  are  to  be  brought 

within  five  years. 
$318.  Seizin  within  five  years,  when  necessary  in  action  for  real  prop- 

erty. 
f  tf.  Snch  seizin,  when  necessary  In  action  or  defense  arising  oat  of 

title  to  or  rents  of  real  property. 
in.  Entry  on  re^  estate. 
{SI.  Possession,  when  presumed.   Occupation  deemed  under  legal 

title,  unless  adverse. 
§332.  Occupation   under  written  instrument   or  Judgment,  when 

deemed  adverse. 
\  323.  What  constitutes  adverse  possession  under  written  instrument 

or  Judgment. 
{3!l.  Premises  actually  occupied  under  claim  of  title  deemed  to  be 

held  adversely, 
lis.  What  constitutes  adverse  possession  under  claim  of  title  not 

written. 
1SS.  Relation  of  landlord*  and  tenant,  as  affecting  adverse  posses- 
sion. 
is.  Right  of  possession  not  affected  by  descent  cast. 
1S8.  Certain  dlsabilitiee  excluded  from  time  to  commence  actions. 


I 


§  315.  Tbe  people  of  this  State  will  not  sue  any  person 
kt  or  in  respect  to  any  real  property,  or  the  issues  or 
JBofits  thereof,  by  reason  of  the  right  or  title  of  the  peo- 
ple to  the  satue,  unless — 

1.  Snch  right  or  title  shall  have  accrued  within  ten 
yeais  before  any  action  or  other  proceeding  for  the  same 
is  commenced;  or, 

2.  The  people,  or  those  from  whom  they  claim,  shall 
iiave  received  the  rents  and  profits  of  such  real  property, 
or  of  some  part  thereof,  within  the  space  of  ten  years. 

People  as  party— to  suit,  generally,  sec.  367n. 

Title  by  occnpancy— Civil  Code,  sec.  1007. 

Pab!ic--statute  does  not  run  against,  18  Cal.  619;  24  Cal.  257;  40  Cal. 
3t;  53  Cal.  437.  See  also,  U.  S.  Govebnmeut,  under  Limitations 
QEirBKALi.v,  sec.  312n. 

Accming  of  cavse  of  action— sec.  312fi. 

§  316.  No  action  can  be  brought  for  or  in  respect  to 
leal  property  by  any  person  claiming  under  letters  patent 
or  grants  from*this  State,  unless  the  same  might  have 
been  commenced  by  the  people  as  herein  specified,  in  case 
such  patent  had  not  been  issued  or  grant  made. 
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§  317.  "When  letters  patent  or  grants  of  real  property 
issued  or  made  by  the  people  of  this  State,  are  declared 
void  by  the  determination  of  a  competent  court,  an  action 
for  the  recovery  of  the  property  so  conveyed  may  be 
brought,  either  by  the  people  of  the  State,  or  by  any  sub- 
sequent patentee  or  grantee  of  the  property,  his  heirs  or 
assigns,  within  five  years  after  sucii  determination,  but 
not  after  that  period.    [In  effect  July  1st,  1874.] 

§  318.  No  action  for  the  recovery  of  real  property,  or 
for  the  recovery  of  the  possession  thereof,  can  be  main- 
tained, unless  it  appear  that  the  plaintiff,  his  ancestor, 
predecessor  or  grantor,  was  seized  or  possessed  of  the 
property  in  question,  within  five  years  before  the  com- 
mencement of  the  action. 

Generally— 15  Gal.  284;  25  CaJ.  593. 

Pleading— see  Limitations  oenerallt,  sec.  312»,and  33  CaL  511. 

"Action  "-defined,  sec.  363. 

Recovery  of  real  property— 13  Cal.  522. 

FlaintifT's  predecessor— 28  Cal.  180;  30  Cal.  229. 

Adverse  possession— by  grantor,  50  Cal.  485;  by  wife,  49  CaL  103;  in 
general,  sec.  321. 
%   Five  years— witbln,  18  Cal.  434;  33  Cal.  511. 

Frobato  court  sales— sees.  1573, 1606.       * 

Trespass  upon  realty— sec.  338. 

Fossession- presumption  from,  sec.  1963,  sabd.  11. 

Mexican  grants— 6  Cal.  381;  7  Cal.  1;  20  Cal.  225;  24  CaL  124, 300;  26 
Cal.  24;  27  Cal.  57;  29  Cal.  5S0;  31  Cal.  225;  33  Cal.  456;  34  Cal.  365;  36  Cal. 
632;  39  Cal.  262;  40  Cal.  308:  43  Cal.  286;  47  Cal.  570, 588;  48  CaL  406;  43 
Cal.  12;  50  Cal.  465, 485;  51  Cal.  55, 165,  186. 

Fnblic  squares— 50  Cal.  265. 

Van  Ness  ordinance— 43  Cal.  606;  47  Cal.  269;  50  Cal.  275. 

Water  nghts-S  CaL  136;  25  Cal.  504;  27  Cal.  360;  32  Cal.  26. 

§  319.  No  cause  of  action,  or  defense  to  an  action, 
arising  out  of  the  title  to  real  property,  or  to  rents  or 
profits  out  of  the  same,  can  be  effectual,  unless  it  appear 
that  the  person  prosecuting  the  action,  or  making  the  de- 
fense, or  under  whose  title  the  action  is  prosecuted  or 
the  defense  is  made,  or  the  ancestor,  predecessor  or 
grantor  of  such  person,  was  seized  or  possessed  of  the 
premises  in  question  within  five  years  before  the  com- 
mencement of  the  act  in  respect  to  which  such  action  is 
prosecuted  or  defense  made. 

Construction  of  section— 24  Cal.  303. 

Rents  or  profits— 29  Cal.  330.  « 

"  Effectual  "—24  Cal.  304. 

"  Oommencement  of  the  act  "—24  Cal.  304. 
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§  320.  Kg  entry  upon  real  estate  is  deemed  sufficient 
or  valid  as  a  claim,  unless  an  action  be  comiiienced  there- 
upon within  one  year  after  making  such  entry,  and  with- 
in five  years  from  the  time  when  toe  right  to  make  it  de- 
scended or  accrued. 

§  321.  In  every  action  for  the  recovery  of  real  prop- 
erty, or  the  possession  thereof,  the  person  establisliing  a 
legal  title  to  the  property  is  presumed  to  have  been  pos- 
sessed thereof  within  the  time  required  by  law,  and  tlie 
occupation  of  the  property  by  any  other  person  is  deemed 
to  have  been  under  and  in  subordination  to  the  legal  title, 
iHiless  it  appear  that  the  property  has  been  held  and  pos- 
sessed adversely  to  such  legal  title,  for  five  years  before 
^  commencement  of  the  action. 

MTerse  possession— sees.  322-^35;  8  Cal.  144;  16  Cal.591;  21  Cal.  455; 
SCaI.580;  25  Cal.  619;  28  Cal.  175, 611;  30  Cal.  229, 630:  31  Cal.  154, 535:  3» 
<^ SOS;  34  Cal.  381;  35  CaL  634;  36  Cal.  126.  535:  37  Cal.  353;  39  Cal.  262; 
.  ttCaL  396;  41  Cal.  264, 541 ;  42  Cal.  403, 662;  43  Cal.  250, 506;  44  Cal.  471, 509. 
f^M;  45  Cal.  559;  46  Cal.  8, 256:  47  Cal.  259. 485;  4a  Cal.  15,<)15:  49  Cal. 
%W;  50  CaL  258;  51  Cal.  S62, 545;  52  Cal.  257, 282;  53  Cal.  135, 437. 

TiHe  conferred— by  adverse  holding,  34  Cal.  381;  51  Cal.  55. 
rordble  entry— one  year,  sec.  1172. 

§  322.  Wlien  it  appears  that  the  occupant,  or  those  un- 

itt  whom  he  claims,  entered  into  the  possession  of  the 

pperty  under  claim  of  title,  exclusive  of  other  right, 

«nnding  such  claim  upon  a  written  instrument,  as  being 

» conveyance  of  the  property  in  question,  or  upon  the 

4eciee  or  judgment  ot  a  competent  court,  and  that  there 

hs  been  a  continued  occupation  and  possession  of  the 

I  property  included  in  snch  instrument,  decree,  or  judg- 

j  Bent,  or  of  some  part  of  the  i)roperty,  under  such  claim, 

I  for  five  years,  the  property  so  included  is  deemed  to  have 

lieen  held  adversely,- except  that  when  it  consists  of  a 

tract  divided  into  lots,  the  possession  of  one  lot  is  not 

deemed  a  possession  of  any  other  lot  of  the  same  tract. 

Generally— see  Abvebsb  Posbbssioi^.  sec.  321n. 

I>Md  witii  specific  boundaries— see  Constbuctivb  Possession. 
iw,J23ii. 

§  323.  For  the  purpose  of  constituting  an  adverse  pos- 
M88ion  by  any  person  claiming  a  title  founded  upon  a 
^tten  instrument,  or  a  judgment  or  decree,  land  is 
deemed  to  have  been  possessed  and  occapied  in  the  fol- 
lowing cases  : 

1.  Where  it  has  been  usually  cultivated  or  improved; 

2.  Where  it  has  been  protected  by  a  substantial  inclos- 
nre; 

3.  Where,  although  not  inclosed,  it  has  been  used  for 
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the  supply  of  f ael,  or  of  feiicing  timber  for  the  purposes^ 
of  husbandry,  or  for  pasturage,  or  for  the  ordinary  use  of 
the  occupant; 

4.  Where  a  known  farm  or  single  lot  has  been  partly 
improved,  the  portion  of  such  farm  or  lot  that  may  have 
been  left  not  cleared,  or  not  inclosed  according  to  the 
usual  course  and  custom  of  the  adjoining  country,  shall 
be  deemed  to  have  been  occupied  for  the  same  length  of 
time  as  the  part  improved  and  cultivated. 

Oonstractive  possession— 23  Cal.  431;  30  Cal.  358,408, 676;  31  CaL  225| 
3S  Cal.  427, 487, 674;  45  Cal.  559;  50  Cal.  26. 
Inclosure— 41  Cal.  571. 

§  324.  Where  it  appears  that  there  has  been  an  actual 
continued  occupation  of  land,  under  a  claim  of  title,  ex* 
elusive  of  any  other  right,  but  not  founded  upon  a  -writ- 
ten instrument,  judgment,  or  decree,  the  land  so  actually 
occupied,  and  no  other,  is  deemed  to  have  been  held  ad- 
versely. 

Generally— 45  Cal.  559. 

Prescription— title  by.  Civil  Code,  sec.  1007. 

§  325.  For  the  purpose  of  constituting  an  adverse 
possession  by  a  person  claiming  title,  not  founded  upon  a 
written  instrument,  judgment,  or  decree,  land  is  deemed 
to  have  been  possessed  and  occupied  in  the  following 
cases  only : 

i^ir«(— Where  it  has  been  protected  by  a  substantial  in- 
closure. 

*S'eoo?id— Where  it  has  been  usually  cultivated  or  im* 
proved. 

Provided,  hmoever,  that  in  no  case  shall  adverse  posses- 
sion be  considered  established  under  the  provision  of  any 
section  or  sections  of  this  Code,  unless  it  shall  be  shown 
that  the  land  has  been  occupied  and  claimed  for  tbe 
period  of  five  years  continuously,  and  the  party  or  per- 
sons, their  predecessors  and  grantors,  have  paid  all  the 
taxes.  State,  county,  or  municipal,  which  have  been 
levied  and  assessed,  upon  such  land.  [Approved  April 
1st,  1878.] 

30  Cal.  408;  32  Cal.  15;  Thompson  v,  Felton,  May  7th,  1880. 

§  326.  W^hen  the  relation  of  landlord  and  tenant  has 
existed  between  any  persons,  the  possession  of  the  tenant 
is  deemed  the  possession  of  the  landlord  until  the  expira- 
tion of  five  years  from  the  termination  of  the  tenancy,  or 
where  there  has  been  no  written  lease,  until  the  expira- 
tion of  five  years  from  the  time  of  the  last  payment  of 
rent,  notwithstanding  that  such  tenant  may  have  acquired 
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ftDotber  title,  or  may  have  claimed  to  hold  adversely  to 
bis  landlord.     Bat  such  presumption  cannot   be  made 
I  after  the  periods  herein  limited. 
I  Ooutraction  of  section->44  Cal.  388. 

Tenant  denying  landlord's  titie— «e€.  1962,  sabd.  4. 

6eaeraU7-33  Cal.  237;  48  Cal.  614. 

§  327.  The  right  of  a  person  to  the  possession  of  real 
property  is  not  Impaired  or  affected  by  a  descent  cast  in 
coDsequence  of  the  death  of  a  person  in  possession  of  such 

property. 

§  328.  If  a  person  entitled  to  commence  an  action  for 
lie  recovery  of  real  property,  or  for  the  recovery  of  the 
psession  thereof,  or  to  make  any  entry  or  defense 
wmded  on  the  title  to  real  property,  or  to  rents  or  ser- 
fiees  oat  of  the  same,  be,  at  the  time  such  title  first  de- 
Keads  or  accrues,  either— 

L  Within  the  age  of  majority;  or, 

I  losaue ;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution 
ipon  conviction  of  a  criminal  offense,  for  a  term  less  than 
fcUfe;  or, 

i  A  married  woman,  and  her  husband  be  a  necessary 
|uty  with  her  in  commencing  Such  action  or  making  such 
■by  or  defense ; 

The  time  during  which  such  disability  continues  is  not 
ittmed  any  portion  of  the  time  in  this  chapter  limited 
bt  the  commencement  of  such  action,  or  the  making  of 
«ch entry  or  defense,  but  such  action  may  be  commenced, 
or  entry  or  defense  made,  within  the  period  of  live  years 
i^r  such  disability  shall  cease,  or  after  the  death  of  the 
person  entitled  who  shall  die  under  such  disability;  but 
nch  action  shall  not  be  commenced,  or  entry  or  defense 
Bade,  after  that  period. 

Disability— see  LmiTATiONS  genebally,  sec.  312n. 
Cotenant's  rights— 43  Cal.  66. 
In£uit~«l  Cal.  186. 
Maniod  woman— 42  Cal.  406;  husband  as  party,  sec.  370. 
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CHAPTER  HI. 

THE  tuce  of  coMMXurcnra  actioits 

OTHER  THAN  TOR  THE  RECOVERY 
OP  REAL  PROPERT7. 

!  3M,  F<'r[r^or  llrDlUtlon  preKTlbed. 

S  3M.  WjihlQttireeyem. 


9  follows: 
§  336.  WitbiuAva^ears: 

1.  An  action  upon  a  judgment  or  decree  of  au^  court  o£ 
the  United  iitatea,  or  of  au;  State  within  tlia  United 

2.  An  nction  for  mesne  profits  of  real  property.     [la 
effect  July  lat,  1874.] 

»T;iOC^.  ■ill;23  0al.  3sa.  5»7';  a4'cal.'e6J;  Tran'outii  v.' FarrlDgton. 
Mardisni, !.'«»;  Wlieeler v.  Bolton,  March  13U,  t88U. 
Fotefta  UBt>lUtr-«ec.  361. 

i337.  Within  f  OUT  years : 
Q  action.  u[H>n  any  contract,  obligation,  or  liability, 
founded  upon  au  instrument  In  writing  executed  intbu 
State.     [InefEect  July  lat,  1874,] 
laMmment  In  writinE— H  Cal.  W ;  H  Cal.  3n. 
PiomissoiT  nots— 12Ca1.1S2;  ISCat.  STS;  !»Cal.  SOS:  t^Csl.  !43.WT! 
""  "  -  -    -  -      -  - J    Marsh,  March  lit,  IWO; 


tLan  a  penalty  or  forfeiture; 
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2.  An  action  for  trespass  upon  real  proi>erty ; 

3.  An  action  for  taking,  detaining,  or  injuring  any  goods 
or  chattels,  including  actions  for  the  specific  recovery  of 
personal  property; 

,  1  An  action  for  relief  on  the  ground  of  fraud  or  mis- 
like.  The  cause  of  action  in  such  case  not  to  be  deemed 
to  have  accrued  until  the  discovery,  by  the  aggrieved 
futy,  of  the  facts  constituting  the  fraud  or  mistake. 

Stitatory  liability— 18  CaL  176;  39  Cal.  654;  45  Cal.  12, 611. 

Trespass  apoa  real  property— 29  Cal.  330 ;  31  Gal.  154, 487. 

Fraad  or  mistake— 8  Cal.  449;  9  Cal.  423;  13  Cal.  552;  18  Cal.  225;  27 
gSSi;  29  Cal.  19, 44;  34  CaL  254;  50  Cal.  293;  52  Cal.  619;  see  also,  see. 

Three  years— probate  matters,  sees.  1573,  1574, 1865.  1806;  against 
wpontloa  directors  or  stockholders,  sec.  359. 

§  339.  Within  two  years: 

1.  An  action  upon  a  contract,  obligation,  or  liability,  not 
ioQQded  upon  an  instrument  of  writing,  or  founded  upon 
a  instrument  of  writing  executed  out  of  the  State; 

2.  An  action  against  a  sheriff,  coroner,  or  constable, 
vpoQ  a  liability  incurred  by  the  doing  of  an  act  in  his 
rtcial  capacity,  and  in  virtue  of  his  office,  or  by  the  omis- 
■fln  of  an  official  duty,  including  the  non-payment  of 
■OQey  collected  upon  an  executiou.  But  this  subdivision 
te not  apply  to  an  action  for  an  escape; 

i  An  action  to  recover  damages  for  the  death  of  one 
ttosed  by  the  wrongful  act  or  neglect  of  another.     [In 
tfectJuly  1st,  1874.] 
Design  of  section— 50  Cal.  646. 

Terbal  obUgation  or  liability-6  Cal.  53;  17  Cal.  594;  20  Cal.  130;  21 
CilKl:  22  CaL  457;  24  Cal.  322;  35  Cal.  122;  49  Cal.  266;  51  Cal.  215,  531 ; 
8CaL42. 

CoQtinnona  employment— 47  Cal.  162. 
Eztra>State  instmment— 4  CaL  287. 

Action  against  sheriff— see  Sharp  v.  Miller,  March  18tb,  1880. 
Injur  causing  death— 50  Cal.  612. 

Hortgage  debt— see  Mobtoaoes,  under  Limitations  oener- 
AUY,8ec.312n. 

§  340.  Within  one  year : 

1.  An  aption  upon  a  statute  for  a  penalty  or  forfeiture, 
when  the  action  is  given  to  an  individual,  or  ♦.o  an  indi- 
vidual and  the  State,  except  when  the  statute  imposing  it 
prescribes  a  different  limitation; 

-•An  action  upon  a  statute,  or  upon  an  undertaking  in 
a  criminal  action,  for  a  forfeiture  or  penalty  to  the  people 
ot  the  State; 

CODK  Civ.  PROC— 11. 
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3.  An  action  for  libel,  slander,  assault,  battery,  fulse 
imprisonment,  or  seduction; 

4.  An  action  against  a  sheriff  or  other  officer  for  the 
escape  of  a  prisoner  arrested  or  imprisoned  on  civil  proc- 
ess; 

5.  An  action  against  a  municipal  corporation  for  dam- 
ages or  injuries  to  property  caused  by  a  mob  or  riot.  [In 
eifect  January  27th,  1876.] 

One  year— forcible  entry,  adverse  holding,  sec.  1172;  against  dece- 
dent's representatives,  sec.  353;  after  reversal  on  appeal,  sec.  355;  entry 
npon  real  property,  sec.  320. 

§  341.  Within  six  months: 

An  action  against  an  officer,  or  officer  de  facto: 

1.  To  recover  any  goods,  wares,  merchandise,  or  other 
property,  seized  by  any  such  officer  in  his  official  capacity 
as  tax  collector,  or  to  recover  the  price  or  value  of  any 
goods,  wares,  merchandise,  or  other  personal  property  so 
seized,  or  for  damages  for  the  seizure,  detention,  sale  of, 
or  injury  to  any  goods,  wares,  merchandise,  or  other  per- 
sonal property  seized,  of  for  damages  done  to  any  person 
or  property  in  making  any  such  seizure; 

2.  To  recover  stock  sola  for  a  delinquent  assessment,  as 
provided  in  sec.  347  of  the  Civil  Code.  [In  effect  July  1st, 
1874.] 

Protested  tax  salt— 50  Cal.  303. 

Stock  sold  for  assessment— CivU  Code,  sec.  347. 

Six  months— against  county,  sec.  342;  by  decedent's  representa- 
tives, sec.  353. 

§  342.  Actions  on  claims  against  a  county,  which  have 
been  rejected  by  the  board  of  supervisors,  must  be  com- 
menced within  six  months  after  the  first  rejection  thereof 
by  such  board. 

§  343.  An  action  for  relief  not  hereinbefore  provided 
for,  must  be  conmienced  within  four  years  after  the  cause 
of  action  shall  have  accrued. 

Relief  not  provided  for— 17  Cal.  586;  52  CaL  42;  Wheeler  v.  Bolton, 
March  13tb,  1880. 

Equity,  stale  demands— see  AcoHUiiro  of  Cause  of  Actios, 
sec.  312n. 

Relief,  generally--sec.  580fi. 

Bank  deposits— no  limitation,  sec.  348. 

§  344.  In  an  action  brought  to  recover  a  balance  due 
upon  a  mutual,  open,  and  current  account,  where  there 
have  been  reciprocal  demands  between  the  parties,  the 
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i  caase  of  action  is  deemed  to  have  accrued  from  the  time 
j  of  the  last  item  proved  in  the  account  on  either  side, 
i  Xntnal  account— 17  CaL  351 ;  30  Cal.  126, 134;  35  Cal.  122;  51  CaL  531. 
I  Deemed  to  hare  accmed— see  sec.  312n. 

§  345.  The  limitations  prescribed  in  this  chapter  apply 
to  actions  brought  in  the  name  of  the  State,  or  for  the 
benefit  of  the  State,  in  the  same  manner  as  to  actions  by 
pivate  parties. 

Action  by  people— sec.  315. 

§  346.  An  action  to  redeem  a  mortgage  of  real  prop- 
«t7  with  or  without  an  account  of  rents  and  profits,  may 
te  brought  by  the  mortgagor,  or  those  claiming  under 
^  against  the  mortgJa.gee  m  possession,  or  those  claim- 
ig  under  him,  unless  he  or  they  have  continuously  main- 
t^ied  an  adverse  possession  of  the  mortgaged  premises 
for  five  years  after  breach  of  some  condition  of  the  mort- 

Mortgage,  redemption— see  Lihitatioits  OBirsaALLY,  sec.  312n. 
Bedemption,  generallf— sec.  701,  et  *eq. 

§347.  If  there  is  more  than  one  such  mortgagor,  or 
ure  than  one  person  claiming  under  a  mortgagor,  some 
(( Thorn  are  not  entitled  to  maintain  such  an  action,  un* 
fcr  the  provisions  of  this  chapter,  any  one  of  them,  who 
^entitled  to  maintain  such  an  action,  may  redeem  therein 
•  divided  or  undivided  part  of  the  mortgaged  premises, 
leending  as  his  interest  may  ap))ear,  ana  have  an  ac- 
wonting  for  a  part  of  the  rents  and  profits,  proportionate 
toils  interest  in  the  mortgaged  premises,  on  payment  of 
ipart  of  the  mortgage  money,  bearing  the  same  propor- 
m  to  the  whole  of  such  money  as  the  value  of  his  di- 
^ed  or  undivided  interest  in  the  premises  bears  to  the 
%le  of  such  premises. 
See  notes  to  last  section. 

§348b  To  actions  brought  ^to  recover  money  or  other 
property  deposited,  with  any  bank,  banker,  trust  com- 
Paay,  or  savings  and  loan  society,  there  is  no  limitation. 
[In  effect  July  1st,  1874.] 

I^epoeits,  generally— see  Ektbusted  Propbhty,  sec.  312}». 
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CHAPTER  IV» 

QWfBRAJi  PROVISIONS  AS  TO  THE   TTMB 
OF  COMMENCINa  ACTIONS. 

S  350.  When  an  action  is  commenced. 

I  851.  Exception,  where  defendant  is  out  of  the  State. 

S  3S2.  Exception  as  to  persons  under  disabilities. 

§  853.  Provision  where  person  entitled  dies  before  limitation  expires. 

§  354.  In  suit^  by  aliens,  time  of  war  to  be  deducted. 

I  355.  Provision  where  judgment  has  been  reversed. 

§  356.  Provision  where  action  is  stayed  by  injunction. 

I  357.  Disability  must  exist  when  right  of  action  accrued. 

S  358.  When  two  or  more  disabilities  exist,  etc. 

§  359.  This  title  not  applicable  to  actions  against  directors,  etc.  liiml- 

tations  in  such  cases  prescribed. 
S  360.  Acknowledgment  or  new  promise  must  be  in  writing. 
I  361.  Limitation  Taws  of  other  States,  effect  of. 
I  362.  Existing  causes  of  action  not  affected. 
S  363.  "Action  "includes  a  special  proceeding. 

§  350.  An  action  is  commenced,  within  the  meaning  of 

this  title,  when  the  complaint  is  filed. 

Action  commenced— 19  Cal.  577;  21  Cal.  351, 367;  34  Cal.  166;  35  Cal. 
122. 

Amended  complaint— not  referred  to,  50  Gal.  525;  53  Cal.  102. 

Issuance  of  summons— no  longer  commencement  of  action,  in  gen- 
eral, see  sees.  406, 839;  formerly,  19  Cal.  577. 

§  351.  If,  when  the  cause  of  action  accrues  against  a 
person,  he  is  out  of  the  State,  the  action  may  be  com- 
menced within  the  term  herein  limited,  after  his  return  to 
the  State,  and  if,  after  the  cause  of  action  accrues,  he  de- 
parts from  the  State,  the  time  of  his  absence  is  not  part  of 
the  time  limited  for  the  commencement  of  the  action. 

When  cause  of  action  accrues— sec.  312n. 

Absence— must  be  alleged,  51  Cai.  264. 

Return— 16  Cal.  93. 

Successive  absences— 44  Gal.  280. 

Foreign  corporation— 50  Gal.  258. 

G^enerally— 6  Gal.  430;  43  Cal.  185. 

§  352.  If  a  person  entitled  to  bring  an  action,  men- 
tioned in  chapter  three  of  this  title,  be  at  the  time  the 
cause  of  action  accrued,  either— 

1.  Within  the  age  of  majority;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  un- 
der the  sentence  of  a  criminal  court  for  a  term  less  than 
for  life;  or, 

4.  A  married  woman,  and  her  husband  be  a  necessary 
party  with  her  in  commencing  such  action ; 
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The  time  of  such  disability  is  not  a  part  of  the  time 
limited  for  the  commencement  of  the  action. 
Disabilitjr— sees.  312n,  1805, 1806. 
Infant—sec.  328». 
Insane  person— 27  Cal.  384. 
Married  woman— sec.  328n,  36  Cal.  447 ;  50  Cal.  903. 

§  353.  If  a  person  entitled  to  bring  an  action  die  before 
the  expiration  of  the  time  limited  for  the  commencement 
thereof,  and  the  cause  of  action  survive,  an  action  may  be 
commenced  by  his  representatives,  after  the  expiration  of 
tbat  time,  and  within  six  months  from  his  death.  If  a 
Mison  against  whom  an  action  may  be  brought,  die  be- 
m  the  expiration  of  the  time  limited  for  the  commence^ 
ment  thereof,  and  the  cause  of  action  survive,  an  action 
Bay  be  commenced  against  his  representatives  after  tbe 
expiration  of  that  time,  and  within  one  year  after  the  issu- 
ing of  letters  testamentary  or  of  administration. 

Sobstitation  of  parties— «ec.  385. 

r«o  clauses  of  section— distinguished,  35  Cal.  645. 

Action  by  representatives— 34  Cal.  568;  35  Cal.  634. 

Actions  against  representatives— 10  Cal.  386;  19  C^  85,  97;  SO  Cal. 

Shortening  limitation— not  designed,  19  CaL  66;  50  Cal.  646. 
Mortgpage  notes— varioas,  which  barred,  53  Cal.  375. 

§  354.  When  a  person  is  an  alien  subject,  or  citizen  of 
I  country  at  war  with  the  United  States,  the  time  of  the 
wotinuance  of  the  war  is  not  part  of  the  period  limited 
for  the  commencement  of  the  action. 

§  355.  If  an  action  is  commenced  within  the  time  pre- 
Kribed  therefor,  and  a  judgment  therein  for  the  plaintiff 
be  reversed  on  appeal,  the  plaintiff,  or  if  he  die  and 
the  cause  of  action  survive,,  his  representatives,  may 
commence  a  new  action  within  one  year  after  the  re- 
versal. 

§  356.  When  the  commencement  of  an  action  is  stayed 
hy  injunction  or  statutory  prohibition,  the  time  of  the  con- 
tinnance  of  the  injunction  or  prohibition  is  not  part  of  the 
time  limited  for  the  commencement  of  the  action, 

Statatory  prohibition— bankmptcy,  see  Hoff  r.  Fonkeiistein,  March 
ltt,1880. 

S  357.  No  person  can  avail  himself  of  a  disability,  un- 
lew  it  existed  when  his  right  of  action  accrued. 
-  Accming  of  cause  of  action— sec.  312n. 
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§  358.  When  two  or  more  disabilities  coexist  at  the 
time  the  right  of  action  accrues,  the  limitation  does  not 
attach  untilthey  are  removed. 

See  note  to  last  section. 

§  359.  This  title  does  not  affect  actions  against  direct- 
ors or  stockholders  of  a  corporation,  to  recover  a  penalty 
or  forfeiture  imposed,  or  to  enforce  a  liability  created  by 
law;  but  such  actions  must  be  brought  within  three  years 
after  the  discovery  by  the  aggrieved  party  of  the  facts 
upon  which  the  penalty  or  forfeiture  attached,  or  the  lia- 
bility was  created. 

Corporation  stockholders— 45  Cal.  110. 

§  360.  No  acknowledgment  or  promise  is  stifficient  evi- 
dence of  a  new  or  continuing  contract,  by  which  to  take 
the  case  out  of  the  operation  of  this  title,  unless  the  same 
is  contained  in  some  writing,  signed  by  the  party  to  be 
charged  thereby. 

Par/pajrment— not  enough,  18  Cal.  482;  21  Cal.  142, 495;  22  Cal.  100. 

Written  acknowledgment— necessary,  5  Cal.  53;  17  Cal.  574;  21  Cnl. 
149;  36  Cal.  184, 192;  60  Cal.  235, 547. 

Renewal  of  contract— generally,  9  Cal.  89;  25  Cal.  292;  ^  CaL  434. 

Loan  barred— 51  CaL  215. 

Renewalof  note— does  not  renew  mortgage:  Wells r.  Barter,  Bilarcli 
19th,  1880. 

§  361.  When  a  cause  of  action  has  arisen  in  another 
State,  or  in  a  foreign  country,  and  by  the  laws  thereof  an 
action  thereon  cannot  there  be  maintained  against  a  per- 
son by  reason  of  the  lapse  of  time,  an  action  thereon  snail 
not  be  maintained  against  him  in  this  State,  except  in 
favor  of  one  who  has  been  a  citizen  of  this  State,  and  who 
has  held  the  cause  of  action  from  the  time  it  accrued. 

Other  States— 6  Cal.  430. 

§  362.  This  title  does  not  extend  to  actions  already 
commenced,  nor  to  cases  where  the  time  prescribed  in  any 
existing  statute  for  acquiring  a  right  or  barring  a  remedy 
has  fully  run,  but  the  laws  now  in  force  are  applicable  to 
such  actions  and  cases,  and  are  repealed  subject  to  the 
provisions  of  this  section. 

Repeal  of  Limitations— «ee  sees.  9, 18. 

§  363.  The  word  <'  action,"  as  used  in  this  title,  is  to  be 
construed,  whenever  it  is  necessary  so  to  do,  as  including 
a  special  proceeding  of  a  civil  nature. 


W  PARTIES  TO  CIVIIi  ACTIONS.  g  367 


TITLE  in. 

OF  THE  PARTIBS   TO   CIVIL   ACTIOHS. 

\  X7.  Action  to  be  in  name  of  party  in  interest. 

I  MB.  Assignment  of  thing  in  action  not  to  prejudice  defense. 

\  )E9.  Executor,  trustee,  etc.,  may  sue  without  joining  the  persona 

beneflci£dly  interested, 
m.  When  a  married  woman  is  a  party— actions  by  and  against. 
CI.  Wife  may  defend,  when. 
S.  Infant  to  appear  by  guardian. 
VL  Guardian,  now  appointed. 

Si  Unmarried  female  may  sue,  for  her  own  seduction. 
&  Father,  etc.,  may  sue,  for  seduction  of  daughter,  etc. 
tX.  Father,  etc.,  may  sue,  for  Injury  or  death  of  child. 
377.  When  representatives  may  sue  for  death  of  one  caused  by  the 

wrongful  act  of  another. 
278.  Who  may  be  joined  as  plaintiffs, 
sn.  Who  may  be  joined  as  defendants, 
sn.  Parties  defendant  in  an  action  to  determine  conflicting  claims 

to  real  property. 
81.  Parties  holding  title  under  a  common  source,  when  may  Join. 
IS.  Parties  in  interest,  when  to  be  joined.    When  one  or  more  may 

sue  or  defend  for  the  whole. 
SL  Plaintiff  may  sue  In  one  action  the  different  parties  to  commer« 

cial  paper. 
8L  Tenants  in  common,  etc.,  may  sever  in  bringing  or  defending 

actions 
&  Action,  when  not  to  abate  by  death,  marriage  or  other  disability. 

Proceedings  in  such  case 
K.  Another  person  may  be  substituted  for  tho  defendant. 
S7.  Intervention,  when  it  takes  place  and  how  made, 
ISL  Associates  may  be  sued  by  name  of  association. 
S&  Court,  when  to  decide  controversy  or  to  order  other  parties  to 

be  brought  in. 

§  367.  Every  action  must  be  prosecuted  in  the  name 
of  the  real  party  in  Interest,  except  as  provided  in  section 
tliree  hundred  and  sixty-nine  of  tbis  Code.  Iln  effect 
April  15th,  1880.] 

REAL  PABT7  IN  INTEREST. 
As8^;neea— sec.  368. 

Beneficiary-^r?  Cat.  937,*  46  Cal.  269;  49  Cal.  518. 
^Bond»>7  Cal.  551;  10  Cal.  347;  13  Cal.  588;  15  Cal.  9;  28  Cal.  540;  29 

cum. 

Choses  in  actionr-9  Cal.  335;  12  Cal.  97;  14  Cal.  403;  18  Cal.  126;  22 
CaL  187;  27  Cal.  249;  29  Cal.  150;  31  Cal.  240;  35  Cal.  345. 

Corporations— 26  Cal.  634;  33  Cal.  324. 

Cotenants— sec.  381. 

Gpontiea-see  Political  Code.  sees.  4000-4003;  Penal  Code,  sec.  1570: 
»  Cal.  m :  32  Cal.  148 ;  44  Cal.  153, 157. 
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lolnini  bU  panlel  Interesled— 
MS,  and  note.  FlaiDtiStl-seia. 
\  and  note,  383.   BhI  partr  in 
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je  of  tlia  assignment;  but  tliia  section  doea  not 

apply  to  a,  nej^tlabto  pmmiasory  noto  or  bill  of  exchange, 
transferred  in  good  faith  and  upon  good  consideration, 
before  maturity, 

SI  CBl.Sil;  M  CaL29),    Claim,  on  contract,  13  Cal.  6J;  M  Cal.  IMr'f 

■ ....        .     .ealty-.B  ChI.SW.    Counter<lalni,7  Cit 
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Thing  in  action—defined,  Giyll  Code,  sec.  953.  And  see  Ghosxs  nr 
icno]!r,sec.367n. 
8et-off-17  Cal.  290, 51.5;  21  Cal.  79. 

Votice  of  assignment— 6  Cal.  270;  20  Cal.  516;  Jones  v.  Chalfiiat, 
Xucb  15th,  1880. 

Romissory  notes— 8  CaL  260;  14CaL94,450. 

§  369.  An  executor  or  administrator,  or  trustee  of  an 

express  trust,  or  a  person  expressly  authorized  b^  statute, 

nay  sue  without  joining  with  him  the  persons  tor  whose 

iKQefit  the  action  is  prosecuted.    A  person  with  whom,  or 

i&  whose  name,  a  contract  is  made  for  the  benefit  of  an- 

otter,  is  a  trustee  of  an  express  trust,  within  the  meaning 

g{  this  section. 

Sacntors  and  administrators— sees.  1452,  1581-3, 1589;  14  Cal.  117; 
ttCaL2Sd;  16  Cal.  579;  18  CaL  11 ;  23  Cal.  16. 

IkBtee— 1  Cal.  76,94;  4  Cal.  197;  18  Cal.  11;  25  Cal.  29;  26  CaL  25;  S2 
GlLUl;34CaL136. 

§  370.  Wlien  a  married  woman  is  a  party,  her  husband 
nost he  joined  with  her,  except: 

L  When  the  action  concerns  her  separate  property,  or 
Wright  or  claim  to  the  homestead  property,  she  may  sue 


1  When  the  action  is  between  herself  and  her  husband, 
Aemay  sue  or  be  sued  alone; 

I  When  she  is  living  separate  and  apart  from  her  hus- 
teid  by  reason  of  his  desertion  of  her,  or  by  agreement 
iiwriting  entered  into  between  them,  she  may  sue  or  be 
fted  alone.    [In  effect  July  1st,  1874.] 

Separate  property— 15  Cal.  308;  19  Cal.  128;  31  Cal.  333;  32  Cal.  90;  36 
ftL«7. 
Sole  traders— sec.  1811  et  seq. 

Boniestead-5  Cal.  504;  6  CaL  71;  8  Cal.  66, 74, 347;  9  Cal.  96;  10  CaL 
»;14CaL506. 

Between  herself  and  husband-^  CaL  321. 

LiTing  separate— abandonment,  49  CaL  34, 303. 

Foreclosore— 53  Cal.  456. 

Scope  of  section— generally,  3  Cal.  83, 312;  9  CaL  321;  15  Cal.  311;  17 
^578:  18  Cal.  336, 526;  22  CaL  457;  35  CaL  214;  38  CaL  230;  42  Cal.  408; 
»0aLl26;S3CaL456. 

S  371.  If  a  husband  and  wife  be  sued  together  the 
^e  may  defend  for  her  own  right,  and  If  the  husband 
Aeglect  to  defend,  she  may  defend  for  his  right  also. 

Wife  defending— 5  Cal.  387 ;  9  Cal.  315. 

§  372.  When  an  infant,  or  an  insane  or  incompetent 
person  is  a  party,  he  must  appear  either  by  his  general 
guardian  or  by  a  guardian  ad  litem  appointed  by  the  court 
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in  which  the  action  is  pending  in  each  case.  A  guardian 
ad  litem  may  be  appointed  in  any  case,  when  it  is  deemed 
by  the  court  in  which  the  action  or  proceeding  is  prose- 
cuted, or  by  a  judge  thereof,  expedient  to  represent  th^ 
infant,  insane  or  incompetent  person  in  the  action  ox 
proceeding,  notwithstanding  he  may  have  a  general  guar^ 
dian  and  may  have  appeared  by  him.  [In  effect  ^pril 
15th,  1880.] 

Infant-19  CaL  210, 629 ;  31  CaL  274 ;  33  CaL  111. 

Minor— rights  suid  liabilities  of,  Civil  Code,  sees.  41, 42. 

Guardian  of  minor— sees.  1747-1799;  9Cal.638;  16Cal.504;  20  CaL  676; 
43  Cal.  484;  and  generally,  see  33  CaL  116,  and  sees.  373, 375, 376, 793, 7S». 

Insane  or  incompetent  person— Civil  Code,  sees.  36, 38-41;  guardian 
of,  sees.  1763-1766. 

§  373.  When  a  guardian  ad  litem  is  appointed  by  the 
court,  he  must  be  appointed  as  follows: 

1.  When  the  infant  is  plaintiff,  upon  the  application  of 
the  infant,  if  he  be  of  the  age  of  fourteen  years,  or  if 
under  that  age,  upon  the  application  of  a  relative  or  friend- 
of  the  Infant; 

2.  When  the  infant  is  defendant,  upon  the  applicatioir 
of  the  infant,  if  he  be  of  the  age  of  fourteen  years,  awl 
apply  within  ten  days  after  the  service  of  the  summons, 
or  if  under  that  age,  or  if  he  neglect  so  to  apply,  then 
upon  the  application  of  a  relative  or  friend  of  the  infant, 
or  of  any  other  party  to  the  action; 

3.  When  an  insane  or  incompetent  person  is  party  to  an 
action  or  proceeding,  upon  the  application  of  a  relative  or 
friend  of  such  insane  or  incompetent  person,  or  of  any- 
other  party  to  the  action  or  proceeding.  [In  effect  Ai^ril 
16th,  1880.] 

G-nardian  of  minor— see  note  to  last  section. 
Gnardian  of  insane  or  incompetent  person— sec.  373n. 

§  374.  An  unmarried  female  may  prosecute,  as  plaint- 
iff, in  an  action  for  her  own  seduction,  and  may  recov^er 
therein  such  damages,  pecuniary  or  exemplary,  as  are  as- 
sessed in  her  favor. 

Exemplary  damages— see  Civil  Code,  sec.  3294. 

§  375.  A  father,  or  in  case  of  his  death  or  desertion  of 
his  family,  the  mother,  may  prosecute  as  plaintiff  for  the 
seduction  of  the  daughter,  and  the  guardian  for  the  seduc- 
tion of  the  ward,  though  the  daughter  or  ward  be  not  liv- 
ing with  or  in  the  service  of  the  plaintiff  at  the  time  of 
the  seduction  or  afterward,  and  there  be  no  loss  of  service. 

Gnardian  ad  litem— sec.  372;  appointment  of,  sec.  373. 

Guardian  and  ward— sec.  376i>. 
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§  376.  A  father,  or  in  case  of  his  death  or  desertion  of  his 
family,  the  mother,  may  maintain  an  action  for  the  injury 
or  death  of  a  minor  child,  and  a  guardian  for  the  injurv  or 
death  of  his  ward,  when  such  injury  or  death  is  caused  by 
the  wrongful  act  or  neglect  of  anotlier.  Such  action  may 
te  maintained  against  the  person  causing  the  injury  or 
deatii,  or  if  such  person  be  employed  by  another  person 
Tbo  is  responsible  for  his  conduct,  also  against  such  other 
peison.    [lu  effect  July  1st,  1874.] 

Death-25  CaI/434;  and  see  sec.  377n. 

Gaaidian  and  ward— sees.  1768-1776,  and  Civil  Code,  sees.  236-257. 

1 377.  When  the  death  of  a  person,  not  being  a  minor, 
B  caused  by  the  wrongful  act  or  neglect  of  another,  his 
imoT  personal  representatives  may  maintain  an  action 
^damages  against  the  person  causing  the  death,  or  if 
nch  person  be  employed  by  another  person  who  is  re- 
spoDsible  for  his  conduct,  then  also  against  such  otlicr 
pereon.  In  every  action  under  this  and  the  preceding 
section,  such  damages  may  be  given  as  under  all  the  cir- 
comstances  of  the  case  may  be  just.  [In  effect  July  1st, 
IRi] 

Maintaining  action— before  Codes,  wbo  could  sue,  25  Cal.  435. 
SBDages-extent  of,  34  Cal.  153;  44  CaL  46;  45  Cal.  324;  43  Cal.  323. 

§378l  All  persons  having  an  interest  in  the  subject  of 
tiieactionana  in  obtaining  the  relief  demanded,  may  be 
joioed  as  plaintiffs,  except  when  otherwise  provided  in 
this  title. 

loioder  ef  plaintifb-«ee  5  Cal.  149;  8  Cal.  -;7, 514;  10  Cal.  302;  24  Cal. 
C2;  2S CaL  242;  26  Cal.  337;  31  Cal.  420;  33  Cal.  437;  37  Cal.  34, 183. 

Cotenants— sec.  381. 

Special  partners— CivU  Code,  sec.  2492. 

Oliwr  parties— bringing  in,  sec.  389. 

IGajoinder  and  non-joinder,  generallf— sec.  430n. 

§  379.  Any  person  may  be  made  a  defendant  who  has 
or  claims  an  interest  in  the  controversy  adverse  to  the 
plaintiff,  or  who  is  a  necessary  party  to  a  complete  do- 
termination  or  settlement  of  the  question  involved  therein. 
And  in  an  action  to  determine  the  title  or  right  of  posses- 
Bionto  real  property  which,  at  the  time  of  the  commence- 
ment of  the  action,  is  in  the  possession  of  a  tenant,  the 
landlord  may  be  joined  as  a  party  defendant. 

Second  sentence  of  section— added  by  Code. 

All  interested  or  necessary  parties— ma.de  defendants,  sec.  382n ;  1 
Cal.  478;  12  Cal.  103;  14  Cal.  279;  17  Cal.  262, 467;  22  Cal.  200;  38  Cal.  514; 
19  CaL  379;  45  Cal.  263. 
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Eqnity  cases— origizial  section,  limited  to,  9  Cal.  268;  bat  see  37  Cal 


Ejectment— before  Coae,4  CaJ.  70;  6  Gal.  33;  9  Cal. 270;  11  CaL  3G6;  t 
GaL  200;  28  Gal.  535;  32  Cal.  488;  under  Code,  53  Gal.  306.  j 

Joining  landlord— Civil  Code,  sec.  1949;  19  GaL  632;  32  CaL  48S;  4 
Cal.  393;  50  Gal.  250. 

Foreclosure— sec.  726. 

Oorporation  stockholders— Const.  Gal.  art.  12,  sees.  8, 4;  Civil  Godei 
sec.  322. 

lYasts— 7  Cal.  92;  30  Cal.  455, 556. 

Suits  against  the  State— Const.  Gal.  art.  20,  sec.  6.  See,  also,  6  Cal, 
258;  7  Gal.  65. 

Counties— as  parties,  see  sec.  367». 

Executors— not  qualifying,  sec.  1587. 

Defect  of  parties,  etc.— sec.  430n. 

Service  on  portion  of  defendants— sec.  414  and  note. 

Associates— suing  by  common  name,  sec.  388. 

§  380.  In  an  actiou  brought  by  a  person  out  of  posses* 
sion  of  real  property,  to  determine  an  adverse  claim  of  an 
interest  or  estate  therein,  the  person  making  such  adverse! 
claim  and  persons  in  possession  may  be  joined  as  defend*^ 
ants,  and  if  the  judgment  be  for  the  plaintiff,  he  may  Jiave 
a  writ  for  the  possession  of  the  premises,  as  against  the 
defendants  in  the  action,  against  whom  the  judgment  has 
passed.    [In  effect  July  1st,  1874.] 

Writ  of  possession— sec.  682n. 

Additional  parties— sec.  389. 

Objections  as  to  joinder— sec.  430»,  and  subd.  4. 

§  381.  Any  two  or  more  persons  claiming  any  estate  or 
interest  in  lands  under  a  common  source  of  title,  whether 
holding  as  tenants  in  common,  joint  tenants,  coparceners, 
or  in  severalty,  may  unite  in  an  action  against  any  person 
claiming  an  adverse  estate  or  interest  therein,  for  the  pur- 
pose of  determining  such  adverse  claim,  or  of  establish- 
ms  such  common  source  of  title,  or  of  declaring  the  same 
to  oe  held  in  trust,  or  of  removing  a  cloud  upon  the  same. 
[In  effect  July  1st,  1874.] 

Ootenants,  as  several  parties— sec.  384. 

Joint  tenants— before  this  enactment,  7  Gal.  347. 

Tenants  in  common— before  this  enactment,  5  Gal.  140,  501:  8  GaL 
187;  12  Gal.  420:  16  Cal.  461:  17  Cal.  237;  under  this  section,  15  C^  871; 
20  Gal.  150;  21  Cal.  583;  30  Cal.  484. 

Executors^ etc.— joinder  of,  see  sees.  1452, 1581  et  seq.i  20  Cal.  620;  21 
Cal.  202;  45  Gal.  631. 
Replevin— by  tenant  in  common,  see  replevin,  sec.  426n. 
Connected  interest— 24  Cal.  177. 
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§  382.  Of  the  parties  to  the  action,  those  who  are  united 
Ia  interest  mnst  be  joined  as  plaintiffs  or  defendants  ;  but 
M  the  consent  of  any  one  who  should  have  been  joined  as 
plai&tiff  cannot  be  obtained,  he  may  be  made  a  defend- 
pat,  the  reason  thereof  being  stated  in  the  complaint ;  and 
when  the  question  is  one  of  a  common  or  general  interest, 
of  many  persons,  or  when  the  parties  are  numerous,  and 
it  is  impracticable  to  bring  them  all  before  the  court,  one 
or  more  may  sue  or  defend  for  the  benefit  of  all. 

Generally— see  16  Cal.  145;  27  Cal.  50;  44  Cal.  332. 

All  parties  interecrted—joiniiig,  26  Cal.  330;  31  Cal.  437;  52  Qal.  463; 
BCaL38. 

Befiisal  to  join  as  plaintiff— 6  Cal.  506;  18  Cal.  322. 

Common  or  general  interest— 1  Cal.  65;  7  Cal.  330;  21  Cal.  632. 

Parties,  nnmerons— JolBder  Impracticable,  1  Cal.  68;  14  Cal.  540. 

.Joiiider— errors  as  to,  sec.  430n. 

!  §  383.  Persons  severally  liable  upon  the  same  obliga- 
■on  or  instrument,  including  the  parties  to  bills  of  ex- 
nange  and  promissory  notes,  and  sureties  on  the  same  or 
leparate  instruments,  may  all  or  any  of  them  be  included 
ia  the  same  action,  at  the  option  of  the  plaintiff. 
8ee  sees.  414, 578, 579;  6  Cal.  176;  25  Cal.  520;  29  Cal.  429;  48  CaL  234. 

§  384.  All  persons  holding  as  tenants  in  common,  joint 
tenants  or  coparceners,  or  any  number  less  than  all,  may 
jointly  or  severally  commence  or  defend  any  civil  action 
or  proceeding  for  the  enforcement  or  protection  of  the 
rights  of  such  party. 

Co-claimants— nnltiiij?  as  plaintiffs,  sec.  381. 

IBning  claim— error  as  to  joinder  of  tenants  in  common,  52  Cal.  263. 

§  385.  An  action  or  proceeding  does  not  abate  by  the 
death  or  any  disability  of  a  party,  or  by  the  transfer  of 
any  interest  therein,  if  the  cause  of  action.survive  or  con- 
tinue. In  case  of  the  death  or  any  disability  of  a  party, 
the  court,  on  motion,  may  allow  the  action  or  proceeding 
to  be  continued  by  or  against  his  representative  or  suc- 
eessoT  in  interest.  In  case  of  any  other  transfer  of  inter- 
est, tfie  action  or  proceeding  may  be  continued  in  the 
name  of  the  original  party,  or  the  court  may  allow  the 
person  to  whom  the  transfer  is  made  to  be  substituted  in 
the  action  or  proceeding.    [In  effect  July  1st,  1874.] 

Constraction  of  section— 51  Cal.  153. 

SalMrtitation— of  representatives  or  successors,  5  Cal.  281;  20  Cal.  68; 
»  CaL  $59;  31  Cal.  333;  32  Cal.  493;  49  Cal.  347;  53  Cal.  3;  Ex  parte  Tin- 
kam,Feb.24tli,  1880;  Jordan  r.  Hubert,  March  4tli,  1^80. 

I>eath~SQggestion  of,  13  Cal.  591;  21  Cal.  445;  Judson  v.  Love,  35  CaL 
«S;40CaLS6;44Cal.284;  45  CaL  837. 

CoDB  Crv^.  Fboo.— IS. 
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Appeal— effect  of  death  or  disability  on,  sec.  03n,  and  sec.  129;  8ii< 
preme  Ct.  rule  14. 

Attachment— deatb  dissolves,  29  Cal.  367 ;  47  Cdl.  922;  50  CaL  365 

Transfer  of  interest— sec.  740;  29  Gal.  446;  80  CaL  4C7:  UCal.  0;  St 
Cal.  388 ;  46  Cal.  575 ;  49  Cal.  203, 347 ;  54  Cal.  386. 

Sarvival—of  cause  of  action :  Ejectment,  50  Cal.  655. 

§  386.    A  defendant  against  whom  an  action  Is  pending; 
upon  a  contract,  or  for  specitlc  pei-sonal  property,  may,  at 
any  time  before  answer,  upon  affidavit  that  a  person  not  a 
party  to  the  action  makes  against  him,  and  without  any 
collusion  with  him,  a  demand  upon  such  contract,  or  fot 
such  property,  upon  notice  to  such  person  and  the  a^l 
verse  party,  apply  to.the  court  for  an  order  to  substituS 
such  person  in  his  place,  and  discharge  him  from  liability 
to  either  party,  on  his  depositing  in  court  the  amount 
claimed  on  the  contract,  or  delivering  the  property,  or  its 
value,  to  such  person  as  the  court  may  direct;  and  the 
court  may,  in  its  discretion,  make  the  order.    And  when- 
ever conflicting  claims  are  or  may  be  made  upon  a  person 
for  or  relating  to  personal  property,  or  the  performance  of 
an  obligation,  or  any  portion  thereof,  such  person  may 
bring  an  action  against  the  conflicting  claimants  to  com- 
pel them  to  interplead  and  litigate  their  several  claims 
among  themselves.     The  order  of  substitution  may  be 
made,  and  the  action  of  interpleader  may  be  maintained, 
and  the  applicant  or  plaintiff  oe  discharged  from  liability 
to  all  or  any  of  the  conflicting  claimants,  although  their 
titles  or  claims  have  not  a  common  origin,  or  are  not 
identical,  but  are  adverse  to  and  independent  of  one  an- 
other.   [In  effect  March  3rd,  1881.] 
Interpleader— 8  CaL  592. 

§  387.  Any  person  may,  before  the  trial,  Intervene  in 
an  action  or  proceeding,  who  has  an  Interest  in  the  matter  i 
in  litigation,  in  the  success  of  either  of  the  parties,  or  an 
interest  against  both.  An  intervention  takes  place  when 
a  third  person  is  permitted  to  become  a  party  to  an  action 
or  proceeding  between  other  persons,  either  by  joining 
the  plaintiff  in  claiming  what  is  sought  by  the  complaint, 
or  by  uniting  with  the  defendant  in  resisting  the  claims 
of  the  plaintiff,  or  by  demanding  anything  adversely  to 
both  the  plaintiff  and  the  defendant,  and  is  made  by  com- 
plaint, setting  forth  the  groundsupon  which  the  interven- 
tion rests,  filed  by  leave  of  the  court  and  served  upon  tbe 
parties  to  the  action  or  proceeding  who  have  not  appeared, 
and  upon  the  attorneys  of  the  parties  who  have  appeared, 
who  may  answer  or  demur  to  it  as  if  it  were  an  original 
complaint.    [In  effect  July  1st,  1874.] 
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^IaterveiKtion->5  Cal.  281.  604;  6  Cal.  256, 376;  7  Cal.  35;  8  Cal.  570:  10 
CU. 227, 296:  13  Cal.  62;  14  Cal.  165;  18  Cal.  378;  21  Cal.  280,  441:  23  Cal. 
ItLlSS;  29  Cal.  150. 673;  37  Cal.  532;  38  Cal.  608;  43  Cal.  161;  44  Cal.  161; 
BCd.a)e;  51  Cal.  559, 629;  52  Cal.  509;  53  Cal.  3, 742. 

Eminnnl  domain— intervention  in,  sec.  1246. 

;  Cmniilaint— generally,  see  sec.  426,  and  notes. 

Oemmrer-sec.  430. 

:  imwer-oec.  437. 

.  §  338L    When  two  or  more  persons,  associated  in  any 

nnessy  transact  such  business  under  a  common  name, 

Mther  it  comprise  the  names  of  such  persons  or  not, 

■t  associates  may  be  sued  by  such  common  name,  the 

WBDons  in  such  cases  being  served  on  one  or  more  of  the 

inciat«s;  and  the  judgment  in  the  action  shall  bind  the 

JAitproperty  of  all  the  associates,  in  the  same  manner  as 

iUlhad  been  named  defendants,  and  had  been  sued  upon 

*Qr  joint  liability. 

Btiinesa  associates— common  name,  sec.  414;  3  CaL  247;  5  Cal.  246; 
iCiL  445;  22  Cal.  356;  30  Cal.  204;  39  Cal.  93.  See  also,  Martin  q.  Bls- 
V^SPac.  Coast  Law  J.  56. 

Xining  company— Welsh  v.  Klrkpatriclc,  30  Cal.  202. 

1 389.  The  court  may  determine  any  controversy  be- 
Jlnen  parties  before  it,  when  it  can  be  done  without  preju- 
\mto  the  rights  of  others,  or  by  saving  their  rights;  but 
:  te  a  complete  determination  of  the  controversy  cannot 
li  bad  without  the  presence  of  other  parties,  the  court 
let  then  order  them  to  be  brought  in.  And  when,  iu  an 
•tion  for  the  recovery  of  real  or  personal  property,  a  per- 
M  not  a  party  to  the  action,  bat  having  an  interest  in  the 
nbject  thereof,  makes  application  to  the  court  to  be  made 
ipmy,  it  may  order  him  to  be  brought  in,  by  the  proper 
iMndment. 

Aeah  parties— hringing  in,  5  CaL  114, 281 ;  9  Cal.  96,  697;  12  Cal.  213; 
SCiL200;  27  Cal.  329;  80  Cal.  490;  38  Cal.  514;  44  Cal.  392;  Slierman  v. 
iM^artby,  March  3rd,  1880. 

AH  parties  interested— should  he  brought  In,  53  Cal.  38.  Also,  see 

loiaing  landlord— sec.  379. 

Putf,  adding  and  amending  name  of— sec.  473;  1  CoJ.  192;  3  CaL 
aS;  7  CaL  587;  9  CaL  53;  43  Cal.  270. 
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.  TITLE  IV. 

Of  the  Place  of  Trial  of  Civil  Actions. 

S  392.  Certain  actions  to  be  tried  where  the  subject  or  some  part  there"  < 

of  is  situated. 
$  393.  Other  actions,  where  the  cause  or  some  part  thereof  arose. 
S  394.  Place  of  trial  of  actions  against  counties. 
§  395.  Other  actions  according  to  the  residence  of  the  parties. 
i  396.  Action  may  be  tried  in  any  county,  unless  the  defendant  de> 

mand  a  trial  in  the  proper  county. 
S  3!?7.  Place  of  trial  may  be  changed  in  certain  cases. 
S  398.  When  Judge  is  disqualifled,  cause  to  be  transferred. 
S  399.  Papers  to  be  transmitted.   Costs,  etc.   Jurisdiction,  etc. 
S  400.  Proceedings  after  Judgment  in  certain  cases  transferred. 

§  392.  Actions  for  tlie  following  causes  must  be  tried 
in  the  county  in  which  the  subject  of  the  action,  or  some 
part  thereof  is  situated,  subject  to  the  power  of  the  court 
to  change  the  place  of  trial,  as  provided  in  this  Code : 

1.  For  the  recovery  of  real  property,  or  of  an  estate  or 
interest  therein,  or  for  the  determination,  in  any  form,  of 
such  right  or  interest,  and  for  injuries  to  real  property.; 

2.  For  the  partition  of  real  property; 

3.  For  the  foreclosure  of  all  liens  and  mortgages,  on 
real  property.  Where  the  real  property  is  situated  partly 
in  one  county  and  partly  in  another,  the  plaintiff  may 
select  either  of  the  counties,  and  the  county  so  selected 
is  the  proper  county  for  the  trial  of  such  action.  [lu 
effect  March  2nd,  1876.] 

Oommencement— of  actions  as  to  real  estate,  see  sec.  78. 

Local  action— in  general,  5  Cal.  461;  9  Cal.  642;  13  Cal.  321;  15  Cal. 
220;  16  Cal.  432;  51  Cal.  566. 

Two  connties— O'NeU  v.  O'NeU,  Feb.  20th,  1880. 

Blot— injuries  by,  see  Political  Code,  sec.  4453. 

Partition— generally,  sec.  752  ei  teq. 

Foreclosore—sec.  726. 

VENUE  GENERALLY. 
Action— as  to  real  estate,  where  commenced,  sec.  332ii. 
Bias— of  Judge,  sec.  397n.  and  subd.  4. 

Ohange  of— affidavit  for,  demand  for,  motion  for,  396n ;  grounds  of, 
sec.  397  and  notes;  generally,  see  same. 
Oonvenience— of  witnesses,  sec.  397n,  and  subd.  3. 
Oonnties— actions  against  or  between,  sec.  394. 
Impartial  trial— no,  sec.  397n,  and  subd.  2. 
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Local  actions— sec.  392»,  sec.  393. 
Officer— action  afi:aiDSt,  sec.  393,  subd  2. 
FeoaUy— or  forfeiture,  statutory,  sec.  393,  suM.  1. 
Seal  property— actions  concerning,  sec.  392. 
Residence— of  defendants,  sec.  335. 
l^ansler— of  case,  sees.  396-400. 
Transitory  actions— sec.  395. 
Two  coonties— 4ec.  392n;  sec.  383,  subd.  1. 
Wrong  county— sec.  396;  397,  subd  1. 

§  393.  Actions  for  the  following  causes  must  be  tried 
kthe  county  where  the  cause,  or  some  part  thereof,  arose, 
nibjeet  to  the  like  power  of  the  court  to  change  the  place 
Atrial: 

1.  For  the  recovery  of  a  penalty  or  forfeiture  imposed 
bf  statute;  except  that,  when  it  is  imposed  for  an  offense 
eommitted  on  a  lake,  river,  or  other  stream  of  water,  sit- 
uated in  two  or  more  counties,  the  action  may  be  brought 
m  any  county  l^ordering  on  such  lake,  river,  or  stream, 
and  opposite  to  the  place  where  the  offense  was  commit- 
ted; 

1  Against  a  public  officer,  or  person  especially  ap 
feinted  to  execute  his  duties,  for  an  act  done  by  him  in 
tee  of  his  office,  or  against  a  person  who,  by  his  com- 
■tDd  or  in  his  aid,  does  anything  touching  the  duties  of 
■ch  officer. 

ict  done  byjpnblic  officer— 9  Cal.  120.  Local  action— sec.  392a. 

S394.  An  action  against  a  county,  or  city  and 
ttODty,  may  be  commenced  and  tried  in  sucli  county,  or 
&j  and  county,  unless  such  action  is  brought  by  a  county, 
ff  city  and  county,  in  which  case  if  may  be  commenced 
ud  tried  in  any  county,  or  city  and  county,  not  a  party 
tbereto.    [In  effect  March  3rd,  1881.] 

§  395.  In  all  other  cases,  the  action  must  be  tried  in 
the  county  in  which  the  defendants,  or  some  of  them,  re- 
nds at  the  commencement  of  the  action;  or,  if  none  of 
the  defendants  reside  in  the  State,  or,  if  residing  in  this 
State,  and  the  county  in  which  they  reside  is  unknown  to 
the  plaintiff,  the  same  may  be  tried  in  any  county  which 
the  plaintiff  may  designate  in  his  complaint;  and  if  the 
defendant  is  about  to  depart  from  the  State,  such  action 
may  be  tried  in  any  county  where  either  of  the  parties  re- 
side, or  service  is  had ;  subject,  however,  to  the  power  of 
the  court  to  change  the  place  of  trial  as  provided  in  this 
Code. 

Ooaaty  where  defendants  reside— 15  Cal.  418. 

Besidence  of  corporation— 22  Cal.  637. 
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§  396.  If  the  county  in  which  the  action  is  commenc^ 
is  not  the  proper  county  for  the  trial  thereof,  the  actn 
may,  notwithstanding,  be  tried  therein,  unless   the 
fendant,  at  the  time  he  appears  and  answers  or  demui 
files  an  affidavit  of  merits,  and  demands,  in  writing,  thai 
the  trial  be  had  in  the  proper  county.  i 

Motion— time  of  making,  3  Cal.  438;  5  Cal.  117:  9  Cal.  643;  28  Cal.  2tfll 
38  Cal.  m.  ^ 

Affidavit  of  merits— Johnson  v.  Hyman,  Jan.  Term,  1875,  not  re«« 
ported. 

Demand— does  not  mean  notice  of  motion,  Estrada  v.  Orena,  Miurch 
23rd,  1880. 

§  397.  The  court  may,  on  motion,  change  the  place  <4i 
trial  in  the  following  cases :  4 1 

1.  When  the  county  designated  in  the  complaint  is  not  I 
the  proper  county; 

2.  When  there  is  reason  to  believe  that  an  inipartis^  i 
trial  cannot  be  had  therein ;  . 

0.  When  the  convenience  of  witnesses,  and  the  ends  ol 
justice  would  be  promoted  by  the  change; 

4.  When  from  any  cause  the  judge  is  disqualified  from, 
acting,  . 

Change  of  venue— generally,  9  Cal.  607, 642;  15  Cal.  418;  22  Cal.  127: 
23  Cal.  245;  32  Cal.  208;  37  Cal.  190;  46  CaL  246. 

Appeal— from  order  as  to  change  of  venne,  sec.  939,  subd.  3. 

Not  the  proper  connty— 13  Cal.  321;  22  Cal.  537;  47  Cal.  192. 

Impartial  trial-unlikely,  3  Cal.  410;  6  Cal.  553;  23  CaL  378;  46  CaL 
248. 

Convenience  of  witnesses— 15  Cal.  418;  47  Cal.  192;  48  Cal.  460;  49 
CaL  454. 

Bias  of  judge-sees.  1431. 1432;  12  Cal.  500;  23  CaL  168, 592;  24  CaL  31, 
75;53Cal.25L 

§  398.  If  an  action  or  proceeding  is  commenced  or 
pending  in  a  court,  and  the  judge  or  justice  thereof  is  dis- 
qualified from  acting  as  such,  or  if,  from  any  cause,  the 
court  orders  the  place  of  trial  to  be  changed,  it  must  be 
transferred  for  trial  to  a  court  the  parties  may  agree  upon, 
by  stipulation  in  writing,  or  made  in  open  court  and  en- 
tered in  the  minutes;  or,  if  they  do  not  so  agree,  then  to 
the  nearest  court  where  the  like  objection  or  cause  for 
making  the  order  does  not  exist,  as  follows: 

1.  If  in  a  Superior  Court,  to  another  Superior  Court. 

2.  If  in  a  Justice's  Court,  to  another  Justice's  Court  in 
the  same  county. 

[In  effect  March  3rd,  1881.] 
Superseded  courts— sec.  76n. 
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\  S  399.  When  an  order  is  made  transferring  an  action  or 
Ineeeding  for  trial,  the  clerk  of  the  court,  or  justice  of  the 
lace,  must  transmit  the  pleadings  and  pa^rs  therein  to 
He  clerk  or  jastice  of  the  court  to  which  it  is  transferred. 
Ae  costs  and  f eiis  thereof,  and  of  filing  the  papers  anew, 
Most  be  paid  by  the  party  at  whose  instance  the  order 
tas  made.  The  court  to  which  an  action  or  proceeding  Is 
jaosferred  has  and  exercises  over  the  same  toe  like  juris* 
ietion  as  if  it  bad  been  originally  commenced  therein. 

I400L  When  an  action  or  proceeding  affecting  the 
nleto  or  possession  of  real  estate  has  been  brought  in  or 
tesferred  to  any  cuurt  of  a  county  other  than  the  county 
kvhich  the  real  estate,  or  some  portion  of  it,  is  situated, 
4e  derk  of  snch  court  must,  after  final  judgment  there- 
in certify  under  his  seal  of  office,  and  transmit  to  tlie 
onesponding  court  of  the  county  in  which  the  real  estate 
dected  by  the  action  is  situated,  a  copy  of  the  judgment. 
Hie  clerk  receiving  such  copy  must  file,  docket,  and  record 
the  judgment  in  the  record  of  the  court,  briefly  designat- 
ing it  as  a  judgment  transferred  from court  ( naming 

w proper  court). 
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TITLE  V. 

Of   the    Manner    of    Commencing  Civj 

Actions. 

S  405.  Actions,  how  commenced. 

§  406.  Complaint,  how  indorsed.   When  sommons  may  be  issued,  an 

hoT7  vraived 
S  407.  Sunmions,  how  issued,  directed,  and  what  to  contain. 
S  408.  Alias  summons. 
S  409.  Notice  of  the  pendency  of  an  action  affecting  the  title  to  m 

property. 
S  410.  Summons,  how  served  and  returned. 
I  411.  Summons,  how  served. 
S  412.  Publication  when  defendant  is  absent  from  the  State,  coi 

cealed,  or  a  f  oreigrn  corporation  having  no  agent,  etc. 
S  413.  Manner  of  publication  and  appointment  of  attorney. 
i  414.  Proceedings  where  there  are  several  defendants,  and  part  oal 

are  served. 
I  415.  Proof  of  service,  how  made. 
I  416.  When  Jurisdiction  of  action  acquired. 

§  405.  Civil  actions  in  the  courts  of  this  State  an 
commenced  by  filing  a  complaint.  [In  effect  July  1st 
3874. 

Commencement— generally,  4  Cat  280 ;  10  Cal.  374 ;  21  Cal.  351 ;  29  CW 
238;  34  Gal.  165.  Demand  before,  pleading,  sec.  426n.  Pendency  of  afl 
tion  from,  sec.  1049. 

Issuance  of  summons— embraced  before  Amdt.  1874, 18  CaL  639;  1 
Cal.  577.   Compare  as  to  Limitations,  sec.  350  and  note. 

§  406.  Tlie  clerk  must  indorse  on  the  complaint  tb 
(lay,  month,  and  year  that  it  is  filed;  and  at  any  timi 
within  one  year -thereafter,  the  plaintiff  may  have  a  sum 
mons  issued :  and  if  the  action  be  brought  against  two  o 
more  defendant-s,  who  reside  in  different  counties,  ma] 
have  a  summons  issued  for  each  of  such  counties  at  tbi 
same  time.  But  at  any  time  within  the  year  after  th< 
complaint  is  tiled,  the  defendant  may,  in  writing,  or  b] 
appearing  and  answering  or  demurring,  waive  the  issuini 
of  summons;  or,  if  the  action  be  broueht  upon  a  join! 
contract  of  two  or  more  defendants,  anaone  of  them  bai 
appeared  within  the  year,  the  other  or  others  may  b< 
served  or  appear  after  the  year,  at  any  time  before  ttifl 
[In  effect  July  1st,  1874.] 

One  year— mandatory,  53  Cal.  245;  no  definite  period  before  Amd| 
1860, 35  Cal.  300. 
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Delaf~as  to  Issuance  of  snininons,  S5  Cal.  296;  as  to  service  of  sum- 
■ons,  see  sec.  410».   Want  of  prosecution,  generally*  sec.  fi04n. 

Sominons— Issuance  of,  generally,  34  Cal.  166:  96  Gal.  565.  Waiver  of 
tannce,  4  CaL  231.  See  ADXissioir,  sec.  415;  Appeabanos,  sec. 
■I;  COJrsKBT,  sec.  283n. 

de^s  indorsement— as  to  ministerial  officers  generally,  see  sec. 

lAal  and  Idander  suits— Security  for  beginning,  see  Stats.  1871-72, 

ippearance— «ecs.  476, 1014. 
AUas  sammons— sec.  408. 

ilnldeQce  of  defendants— in  different  counties,  see  sec.  78  as  to 

pfcocatBS. 

I  Wat  cootract— see  sec.  414. 

I 

StTMMONS  GBNERAZiLY. 

ifas-sec.408. 

iaendment  of— sec.  473n. 

Oanmencement  of  action— not  element  of,  sec.  408ii. 

OoBtems  of— sec.  407n.  ^ 

MeodanlB— see  Several  DEFEiTDAirTS. 

Odar-sec.  410r. 

knance  of— sees.  405f»,  406  and  note. 

taitdiction— by  service,  sec.  416  and  note. 

Iftd  and  slander— security  for  suit,  sec.  406fi. 

lb  pendens— sec.  409. 

Anon— anthoriased  to  serve,  sec.  410  and  note. 

Hbiication— service  by,  sees.  412, 413,  and  notes. 

Aoof  of  service- sees.  410, 415»  and  notes. 

Imice  of— xnnoof,  supra;  by  publication,  supra:  mode  of,  sec.  411 
2''|<'^;  also  sec.  410,  Copt  CoKPLAiNT.note;  by  whom  made,  see 
ttttov,  rarpro;  setting  aside,  416». 

bvBial  defendants— part  served,  sec.  414  and  note;  extra  time  for 
»viee,sec406. 

W.  The  sammons  must  he  directed  to  the  defendant, 
ifpied  by  the  clerk,  and  issued  under  the  seal  of  the 
ttut,  and  must  contain: 

1  The  names  of  ^the  parties  to  the  action,  the  court  in 
vbich  it  is  brought,  and  the  county  in  which  the  com- 
piaint  is  filed; 

2.  A  statement  of  the  nature  of  the  action  in  general 
tenm; 

3-  A  direction  that  the  defendant  appear  and  answer 
ue  complaint  within  ten  days,  if  the  summons  is  served 
^thin  the  county  in  which  the  action  is  brought;  within 
"liTty  days,  if  served  elsewhere; 

1  In  an  action  arising  on  contract,  for  the  recovery  of 
BK>ney  or  damages  only,  a  notice  that  unless  the  defend- 
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ant  so  appears  and  answers,  the  plaintiff  will  take  jndSK 

ment  for  the  sum  demanded  in  the  complaint  (stating  ltj| 

5.  In  other  actions,  a  notice  that  unless  defendant 

appears  and  answers,  the  plaintiff  will  apply  to  the  coi 

for  the  relief  demanded  in  the  complaint.    The  name 

the  plaintiff's  attorney  must  be  indorsed  on  the  summoi 

[In  effect  March  26tlj,  1880.] 

FtoceM— generally,  see  sec.  78n.  | 

Stylo  of  process— Const.  Cal.  art.  6,  sec.  20;  Folittcal  Code,  sec.  9k\ 

Title  of  coort-^  Cal.  192.  J 

Contents  of  sommons— Subd.  1,  Partie8,44  Cal.  690.  Subd.  2,  Chm 
octet  of  action,  28  Cal.  151;  41  Cal.  314;  52  CaL  578.  StTBD.  8,  Tfnieli 
appear,  1  Cal.  416 ;  5  Cal.  62, 466 ;  and  particnlarly  see  44  Cal.  3SS,  Subd. 
4,  Kotlce  for  money  default,  2  Cal.  241.  Subd.  5,  Notice  of  appUcatiOAi 
for  relief  demanded,  8  Cal.  619;  53  CaL  253;  generally,  2  Cal.  198;  7  CtL. 
084;  18  Cal.  420. 

Abbreriationsi  etc.— sec.  186. 

Amendments— see.  473. 

§  406.  If  the  summons  is  returned  without  being 
served  on  any  or  all  of  the  defendants,  or  if  it  has  been 
lost,  the  clerk,  upon  the  demand  of  the  plaintiff,  mar 
issue  an  alias  summons,  in  the  same  form  as  the  original. 
[In  effect  February  15th,  1876.] 

Alias  snmmons— not  too  late.  48  Cal.  464;  and  for  delay  as  to  sum* 
mons,  generally,  see  sec.  410n;  when  unnecessary,  40  Cal.  572. 

§  409.  In  an  action  affecting  the  title  Dr  the  right  of 
possession  of  real  property,  the  plaintiff,  at  the  time  of 
iiling  the  complaint,  and  the  defendant,  at  the  timeT  of 
filing  his  answer,  when  affirmative  relief  is  claimed  in. 
such  answer,  or  at  any  time  afterward,  may  record  in 
the  office  of  the  recorder  of  the  coimty  in  which  tbe 
property  is  situated  a  notice  of  the  pendency  of  the  action, 
containing  the  names  of  the  parties  and  the  object  of  the 
action  or  defense,  and  a  description  of  the  property  in 
that  county  affected  thereby.  From  the  time  of  filing' 
such  notice  for  record  only  shall  a  purchaser  or  IncnnK 
brancer  of  the  property  affected  thereby  be  deemed  to 
have  constructive  notice  of  the  pendency  of  the  action, 
and  only  of  its  pendency  against  parties  designated  by 
their  real  names.    [In  effect  July  Ist,  1874.] 

Lis  pendens— 13  Cal.  307, 591;  15  Cal.  263;  17  Cal.  149;  18  CaL  102,  Wi 
21  CaL  107:  22  Cal.  200:  23  Cal.  38,  355, 409:  24  Cal.  427;  27  CaL  50;  28  Cal. 
194;  34  Cal.  611;  36  Cal.  390;  43  CaL  253, 643;  51  Cal.  478. 

Alienation— by  person  in  possession,  sec.  747. 
Partition—recording  notice  of  suit,  sec.  755. 

§  410.  The  summons  may  be  served  by  the  sheriff  of 
the  county  where  the  defendant  is  found,  or  by  any  other 
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jieEson,  oyer  the  age  of  eighteen,  not  a'party  to  the  action. 
Acopjof  the  complaint  must  be  served  Tdth  tfae  sum- 
aons,  unless  two  or  more  defendants  are  residents  of  the 
maoB  county,  in  which  case  a  copy  of  the  complaint  need 
Wy  he  served  upon  oneT)f  such  defendants.  When  the 
muDons  is  served  by  the  sheriff,  it  must  be  returned, 
iritb  his  certificate  of  its  service,  and  of  the  service  of  any 
«op7of  the  complaint,  where  such  copy  is  served,  to  tbe 
0ce  of  the  clerk  from  which  it  issued.    When  it  is  served 

aay  other  person,  it  must  be  returned  to  the  same  place , 
'  an  affidavit  of  such  person  of  its  service,  and  of  tlie 
e  of  a  copy  of  the  complaint,  where  such  copy  is 
■     [In  effect  July  1st,  1874.] 

larrice  of  sommonA— manner  of,  sec.  411  and  notes. 

Itoof  of  Bervice — sec.  415. 

Copf  of  complaint--e8sentlal,  11  Cal.  372;  28  Cal.  153;  85  Cal.  279;  41 

QII14.  Certified,  formerly  had  to  be,  51  Cal.  615.  Single,  when  8af> 
tet,93Cal.737. 

Who  may  serve— sheriff 's  deputy,  not  as  snch,  5  Cal.  449.  Any  oat- 
liipenon,  81  Cal.  240.  Who  coold  serye  formerly,  84  Cal.  391.  In 
tadees'  Courts,  sec.  849. 

ftnifiTs  retnm— sec.  415,  subd.  1,  note. 
lWwit-«ec.  415n.  ^ 

fcttmg  aside  service— sec.  414». 
lavice  after  retnm— 40  Cal.  572. 

Ma7— in  serving  summons.  29  Cal.  233;  30  Cal.  5S5;  3D  Cal.  450;  45 
Mtt;47Cal.  614;  43  Cal.  464;  In  issuing  summons,  sec.  406n;  in  pros- 
Mm,  generally,  sec.  994n. 

{ 411.  The  summons  must  be  served  by  delivering^  a 
,  %  thereof,  as  follows : 

I  If  the  suit  is  against  a  corporation  formed  under  the 
■iwaof  this  State,  to  the  president  or  other  head  of  the 
wrporation,  secretary,  cashier,  or  managing  agent  thereof ; 

3.  If  the  suit  is  against  a  foreign  corporation,  or  a  uon- 
ftsident  joint  stock  company  or  association,  doing  busi- 
M»  and  having  a  mam^ing  or  business  agent,  cashier,  or 
•ecretary  within  this  State,  to  such  agent,  cashier,  or 
•tetetary; 

3.  If  against  a  minor  under  the  age  of  fourteen  years, 
Rsiding  within  this  State,  to  such  minor,  personally,  and 
also  to  his  father^  mother,  or  guardian;  or,  if  there  be 
noDe  within  this  State,  then  to  any  person  having  the  care 
OT control  of  such  minor,  or  with  whom  he  resides,  or  in 
wliose  service  he  is  employed ; 

i  If  against  a  person  residing  within  this  State,  who 
j»a»  been  judicially  declared  to  be  of  unsound  mind,  or 
"Wapable  of  conducting  his  own  affairs,  and  for  whom  ix 
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fuardian  has  been  appointed,  to  such  person  and  also  t4 
is  guardian; 

5.  If  against  a  County,  city  or  town,  to  the  president 
the  board  of  supervisors,  president  of   the  council, 
trustees,  or  other  head  of  the   legislative  departmei 
thereof; 

6.  In  all  other  cases,  to  the  defendant  personally.  {Tn 
effect  July  1st,  1874.] 

Mode  of  service— statute  the  guide,  11  Gal.  373;  43  CaL  385;  on  6heap< 
Iff,  Political  Code,  sees.  4190-4192;  by  telegraph,  sec.  1017;  generally,  • 
Cal.eiu;  42Cal.484. 

SUBDivisioira  1,  ^.  Corporations— 6  Cal.  185;  10  CaL  342, 444 ;  41  CaL- 
616.   Association— business,  sec.  388  and  notes. 

Subdivision  3.  Minor— father  suing,  before  Code,  51  Cal.  618|^ 

guardian  of,  sec.  372.  j 

Subdivision  4.  Insane  or  incompetent  person— guardian  o^j 
sec.  372;  where  no  guardian,  53  Cal.  737.  I 

Subdivision  5.  Counties  as  parties— see  Bbai.  Party  in  IV»i 
TEBEST ,  sec.  367n. 

Subdivision  6.  Personal  service— mode  of,  16  Cal.  386;  on  atto<>> 
ney-in-fact,  45  Cal.  455. 

§  412.  Where  the  person  on  whom  the  service  is  to  be 
made  reside*  out  of  the  State,  or  has  departed  from  the 
State,  or  cannot,  after  due  diligence,  be  found  within  the 
State,  or  conceals  himself  to  avoid  the  service  of  sum- 
mons, or  is  a  foreign  corporation,  having  no  managing  or 
business  agent,  cashier,  or  secretary  within  the  State,  and 
the  fact  appears  by  affidavit  to  the  satisfaction  of  the 
court  or  a  judge  thereof,  and  it  also  appears  by  such  affi- 
davit, or  by  the  verified  complaint  on  file,  that  a  cause  of 
action  exists  against  the  defendant  in  respect  to  whom 
the  service  is  to  be  made,  or  that  he  is  a  necessary  or 
proper  party  to  the  action,  such  court  or  judge  may  make 
an  order  that  the  service  be  made  by  the  publication  of 
the  summons.    [In  effect  March  26th,  1880.] 

Section  generally— 4  Cal.  304;  6  Cal.  201;  8  Cal.  449;  12  CaL  583;  34 
Cal.  641;  47  Cal.  144. 

SERVICE  BY  PUBLICATION. 

Affidavit-for,  12  Cal.  285;  23  Cal.  85;  26  Cal.  149;  30  Cal.  611;  31  CaL 
342;  47  Cal.  144;  50  Cal.  498. 

Order—for,  sec.  413;  cannot  direct  Issuance  of  summons,  20  Cal.  81. 
Supplemental  complaint— 27  Cal.  300. 
Fictitious  person— against,  45  Cal.  689. 
Justice's  Court— expressly  applied  to,  sec.  849. 
Jurisdiction— see  sec.  33n. 

Non-resident— against,  personal  judgment  on,  53  Cal.  635. 
Constitutionality— 9  Cal.  Ill;  39  Cal.  439;  44  Cal.  359.    But  see  Bel* 
Cher  V.  Chambers, 53  Cal.  635. 
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Dinct  attack>-6tzict  constniction  on»  12  Cal.  100;  47  Gal.  146. 

Collateral  attack— ^Tavorable  constmctlon  as  to  Snperior  Courta.M 
ML 530;  Habn  v.  Kelljr,  34  Gal.  391;  37  Gal.  458;  44  GaT  3d9;  40  Gal.  374. 

esee  IVTENDMSiiTS,  sec.  53n.    Strict  construction,  27  Gal.  360;  31 
3<2;  50  Cal.  502;  Belcher  v.  Ghambers,  63  Gal.  633,  overruling  Hahn 
kXelly,  sttpra. 

§413.  The  order  must  direct  the  puhlication  to  be 
■ule  in  a  newspaper,  to  be  designated,  as  most  likely  to 

r'  e  notice  to  the  person  to  be  served,  and  for  such  length 
time  as  may  be  deemed  reasonable,  at  least  once  a 
treek;  but  publication  against  a  defendant  residing  out  of 
Estate,  or  absent  therefrom,  must  not  be  less  than  two 
pxAhs.    In  case  of  publication,  where  the  residence  of  a 

E^sident  or  absent  defendant  is  known,  the  court  or 
mast  direct  a  copy  of  the  summons  and  complaint 
forthwith  deposited  in  the  post-office,  directed  to 
;i» person  to  be  served,  at  his  place  of  residence.  When 
lli^lication  is  ordered,  personal  service  of  a  copy  of  the 
AmmoDs  and  compfaint  out  of  the  State  is  equivalent  to 
iBblication  and  deposit  in  the  post-office,  and  in  either 
ose  the  service  of  the  summons  is  complete  at  the  expira- 
Ifttot  the  time  prescribed  by  the  order  for  publication, 
pieffect  July  1st,  1874.] 

.iKtion  genexally-ft  Gal.  466;  9  Cal.  107,616;  26  CaL  149;  45  Gal.  30; 
Viable  to  Justice's  Gourt,  sec.  849. 

^BWgnated  newspaper— 23  Gal.  85. 

'h^  of  pQblication-12  Gal.  100;  31  Cal.  173;  32  Cal.  347. 

ikUicatioa  on  SandayB— 32  Gal.  347. 

hod  of  publication— «ec.  415,  subd.  3». 

Onapletlon  of  publication -time  to  answer  after,  6  Cal.  465;  Judg- 
by  default,  sec.  5S6,  subd.  3. 

[1 414.  When  the  action  is  against  two  or  more  def  end- 
8,  jointly  or  severally  liable  on  a  contract,  and  the 
imons  is  served  on  one  or  more  but  not  on  all  of  them, 

we  plaintiff  may  proceed  against  the  def  etidants  served  in 

toe  same  manner  as  if  they  were  the  only  defendants. 

Jection  generally— see  sees.  579,  989;  also,  sees.  383,  383,  and  3  Cal. 

£•6.  Cal.  176, 607;  7  Cal.  443;  12  Gal.  351:  13  Gal.  658;  17  Gal.  5M;  13  Cal. 

».«e;  29 Cal.  429;  30  Gal.  534;  35  Cal.  602;  39  Cal.  93. 

Joint  defendants— one  served,  10  Gal.  511;  Tay  v.  Hawley,  39  Cal.  93: 
guy  V.  Bandini,  50  Cal.  630;  as  to  partners,  see  sec.  388;  2  Cal.  89;  51 


§  415.  Proof  of  the  service  of  summons  and  complaint 
nnst  be  as  follows: 
J-  If  served  by  the  sheriff,  his  certificate  thereof; 
2.  If  by  any  other  person,  his  affidavit  thereof;  or, 
f  In  case  of  publication,  the  affidavit  of  the  printer,  or 
CoDi  Civ.  Pboc— 18. 
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his  foreman  or  principal  clerk,  showing  the  same;  and  an 
affidavit  of  a  deposit  of  a  copy  of  the  sunmions  la  the 
post-office,  if  the  same  has  been  deposited;  or, 

4.  The  written  admission  of  the  defendant  in  case  of 
service  otherwise  than  by  publication;  tbe  certificate  or 
affidavit  must  state  the  time  and  place  of  service. 

Retam  of  service  of  sammons— intendments  as  to,  see  sec.  53n; 
sufficiency  on  collateral  attack,  34  Cal.  391;  45  Gal.  455;  51  Cal.  615. 

SUBDIVISION  1.  Sheriff's  certlflcate-3  Cal.  266;  5  Cal.  449;  6  CaL 
^;  23  Cal.  401;  45  Cal.  455;  sheriff's  return,  generally,  sec.683». 

Subdivision  2.  Affidavit— 11  Cal.  372;  28  Cal.  152. 
Subdivision  3.   Affidavit  of  publication— 23  Cal.  85;  27  CaL295;  33 
Cal.  505;  proof  of  publication,  generally,  sees.  2010, 2011. 

Subdivision  4.  Admission  of  service— 9  Gal.  321:  11  Cal.  307:  8$ 
Cai.528.  Time  and  place— 3  Cal.  192;  6  Cal.  295;  28  dfil.  153.  Setting 
aside  service— 50  Gal.  185.  Section  in  general— 7  CaL279;  9  Cal.  616; 
31  Cal.  238;  34  Cal.  403, 612;  87  Cal.  458;  43  Cal.  385. 

§  416.  From  the  time  of  the  ser\uce  of  the  summons 
and  of  a  copy  of  the  complaint  in  a  civil  action,  -where 
service  of  a  copy  of  the  complaint  is  required,  or  of  the 
completion  of  the  publication  when  service  by  publication 
is  ordered,  the  court  is  deemed  to  have  acquired  jurisdic- 
tion of  the  parties,  and  to  have  control  of  all  the  subse- 
?[uent  proceedings.  The  voluntary  appearance  of  a  de- 
endant  is  equivalent  to  personal  service  of  the  summons 
And  copy  of  the  complaint  upon  him.  [In  effect  July  1st, 
1874.] 

An  act  concerning  service  of  summons  upon  absent  de- 
fendants by  publication,  approved  March  15th,  1872,  is  re- 
pealed.   [In  effect  March  20th,  1874.] 

Section  generally— 7  Cal.  62, 584;  30  Cal.  439;  34  Cal.  391, 579;  40  CaL 
640;  41  Cal.  41. 
Admission  of  service— sec.  415. 
Appearance— sec.  1014. 
Waiver  of  summons- sec.  406. 

Jurisdiction— generaUy,  sec.  33a;  acquired  how,  Ibid.;  of  the  per* 
son.  Ibid. 


TITLE  VI. 

Of  the  Pleadings  in  CivU 

^.  I.    The  pleadings  in  general, 
n.    The  compkunt. 
m.    Demurrer  to  the  complaint. 
IV.    The  answer. 
V.    Demurrer  to  answer. 
VI.    Verification  of  pleadings. 
VIL    General  rules  oi  pleading. 
Vm.   Variance — Mistakes  in  pleadings  and  amend- 
ments. 
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CHAPTER  I. 

THE  FLEADINQS  TN  QENERAL. 

S  420.  Definition  of  pleadings. 

S  421.  This  Code  prescribes  the  form  and  roles  of  pleadings. 

S  422.  What  pleadings  are  allowed. 

§  420.  Tbe  pleadings  are  the  formal  allegations  by  the 
parties  of  their  respective  claims  and  defenses,  for  the 
judgment  of  the  court. 

§  421.  The  forms  of  pleading  in  civil  actions,  and  the 
rules  by  which  the  sufnciency  of  the  pleadings  is  to  be 
determined,  are  those  prescribed  in  this  Code. 

One  form  of  action-Hsec.  307  and  note. 

Forms  of  pleading— 10  CaL  &58;  17  CaL  497. 

Greneral  roles  of  pleading— sec.  452  et  seq. 

Abolition  of  old  systems— 12  Cal.  147;  31  Gal.  158. 

CODE  PLEADING. 

Leading  cases— 10  CaL  22;  Green  o.  Palmer,  15  CaL  414;  16  CaL  243; 
82  Cal.  450;  37  CaL  250;  Haskell  v.  Haskell,  March  5th,  1880. 

Forms  adopted— 14  CaL  82;  24  Cal.  463;  and  see  sees.  407, 42L 

Abbreviations  and  nomerals— sec.  186. 

Roles— sec.  452  et  seq.t  15  Cal.  415. 

Liberal  constroction— sees.  452, 473, 475. 

Fictions— disapproved,  16  CaL  243;  22  CaL  570. 

Common  connts— see  Dtdbbitatus  Assumpsit,  sec.  426m. 

Ordinary  langoage— 16  Cal.  244. 

Conciseness— reqoired,  15  CaL  418;  in  complaint,  sec.  426,  sobd.  2. 

Repetition— forbidden,  15  Cal.  418. 

Facts,  allegation  ot—Soldy  and  tohollyt  2  CaL  86, 256, 468;  3  Cal.  121, 
205. 229;  9  CaL  615;  10  Cal.  555;  14  Cal.  459;  15  Cal.  414, 415;  30  Cal.  320;  39 
Cal.  539:  42  Cal.  475;  43  Cal.  522;  45  CaL  616;  50  CaL  298;  and  see,  as  to 
complaint.  Indebitatus  Assumpsit,  sec.  426n.  Material  only,  sec. 
463;  15  Cal.  416;  19  Cal.  476.  Ultimate,  not  probative,  6  Cal.  171;  11  Cal. 
166, 168;  15  Cal.  417;  16  CaL  244, 577;  22  CaL  566;  23  Cal.  165;  31  CaL  271; 
32  Cal.  455;  39  CaL  317;  47  Cal.  488;  48  Cal.  450;  Harris  v.  HiUegass,  March 
30th,  1880;  Conner  o.  Blodworth,  April  26th,  1880. 

Time-^  CaL 74;  40  CaL  355;  44  Cal.  299. 

Law,  conclnsions  of— not  to  be  averred,  12  CaL  534;.  15  CaL  414, 415; 
21  Cal.  119;  29  CaL  453;  31  Cal.  72. 271:  44  Cal.  264;  46  CaL  17;  51  Cal.  210; 
but  see  34  Cal.  46: 47  Cal.  488;  and  see  indebitatus  Assumpsit  onder 
Complaint  in  fabticulab  Cases,  sec.  426n. 
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§  422.  The  only  pleadings  allowed  on  the  part  of  the 
plaintiff  are — 

1.  The  complaint; 

2.  The  demurrer  to  the  answer. 
And  on  the  part  of  the  defendant — 

1.  The  demurrer  to  the  complaint; 

2.  The  answer. 

Under  Ftactice  Act— 49  CaL  301. 
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CHAPTER  n. 

THE  COMPLAINT. 

I  425.  Complaint*  first  pleading. 

§  426.  Complaint,  what  to  contain. 

I  427.  Wliat  causes  of  action  may  be  Joined. 

§  425.  The  first  pleading  on  the  part  of  the  plaintiff  is 
the  complaint. 

§  426.  The  complaint  must  contain — 

1.  The  title  of  the  action,  the  name  of  the  court  and! 
county  in  which  the  action  is  brought,  and  the  names  dE: 
the  parties  to  the  action; 

2.  A  statement  of  the  facts  constituting  the  cause  oi 
action,  in  ordinary  and  concise  language; 

3.  A  demand  of  the  relief  which  the  plaintiff  claims. 
If  the  recovery  of  money  or  damages  he  demanded,  tli# 
amount  thereof  must  be  stated. 

Complaint,  generally— see  Codb  PLSADiira,  sec.  421n. 

CONTENTS  OF  COMPLAINT. 

SUBDr^isiOW  1.  Titie— defective,  sec.  1046.  Court— see  3  Cal.  ISS. 
Venue— generally,  sees.  392-400.  Parties— generally,  sees.  367-;iS9} 
names  of,  sees.  388, 474;  13  Cal.  75;  and  see  44  Cal.  630. 

Subdivision  2.  Facts— how  alleged,  see  Codb  Pleadiko,  lleo.  ] 
421n.   Concise  and  ordinary  language— see  Code  Pleading,  sec. 
421n. 

Subdivision  3.  Relief— sec.  580n.  Damages— see  Complaint  nr 
Pabticulab  Cases,  ir^fra,  and  sec.  657,  subd.  5n.  Orossocomplaint 
—sec.  442, 

COMPLAINT,  IN  PARTICULAR  OASES. 

Account- Items,  omitting,  sec.  454;  stated,  9  Cal.  360;  and  see  13  CaL 
427.  Accounting— suit  for,  17  CaL  178;  Quackenbush  v.  Sawyer,  Marcb 
29th,  1880:  in  partnerships,  2  Cal.  86:  3  Cal.  294;  4  Cal.  320;  6  Cal.  574;  2S 
Cal.  434;  43  Cal.  11 ;  48  C^.  171:  60  Cal.  77.  Admini8trator-6  Cal.  393 jjO 
Cal.  559;  12  Cal. 314:  28  Cal.  182;  38  CaL 21 ;  50  Cal. 456;  see, also, sees. 377, 
1582.  Amendment— sec.  473n;  also  see  sees.  432,  472.  Assessmenti 
street— see  Taxes.  Assignee— of  bankrupt,  48  Cal.  450 ;  generally,  see 
Assignment,  sec.  368n.  Assumpsit— see  Indebitatus  Assumpsit, 
and  Contract.  Bond— 4  Cal.  15;  30  Cal.  629;  52  CaL  504.  Oommos 
counts— see  Indebitatus  Assumpsit.  Contract— ^tjcrm^nf,  sees. 
447-9;  26  Cal.  294, 302;  37  Cal.  253;  38  CaL  603:  51  Cal.  210.  Breach,  30  CaL 
570;  48  Cal.  472;  50  Cal.  620:  53  Cal.  461.  Conditions  precedent,  sec.  457;  W 
CaL  350.  Consideration— \0  Cal.  461;  17  Cal.  101;  34  CaL  147.  Frauds, 
Statute  o/— 29  Cal.  699:  43  Cal.  463, 509:  46  Cal.  267;  51  Cal.  210.  Jmvliei. 
tort  waived,  3  CaL  463;  12  Cal.  90:  18  Cal.  526;  22  Cal.  246;  36  Cal.  194;  43 
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CU.  989, 496.  Moneys  for  ^  50  GaL  620.   Pefformance,  of  eondiHons  preee- 
;4Bi/,seetJiat]iea(l;  part,  52 Ca*  '"      "  *" 

I  Ifeoal  Code,  sec.  GO:  43  Cal.  616. 


;  An/,  see  that  bead ;  part,  62  Cal.  501 ;  generally,  48  Cal.  472.    Wagering. 
-    •-  '  -,..-..     oonversion— 42  Cal.98;  60CaL616:  M 


CU.106;  53' Call  7lb;  Payne  v.  Elliot,  Mareb  18tb,  I'sso!  and  see  ii\r 
rwns,  and  Tbovek.  Corporations— 6ec.  471;  6  Cal.  300;  9  Cal.  466; 
n  GaL  256;  37  Cal. 360, 541 .  Damages^-averring  generally,  1  CaL  479 ;  19 
CiL28;  22  Cal.  221 ;  41  C.iL  535;  50  Cal.  280 :  extent  of  claim,  see  2  Cal.  256; 
»  CaL  306:  37  Cal.  283 ;  49  Cal.  627 :  and  sec.  580 :  special,  where,  1  Cal.  54 ; 
ICaL 89:  10 CaL  28;  28  Cal.  102;  30  Cal. 97;  34  Cal.  158;  38  Cal.  690;  41  Cal. 
S:  47  CaL  165.  Defect— caring,  sec.  473;  51  Cal.  175.  Demand— attor- 
BQT.by,  16  CaL  77;  averment  of,  see  fonn  of  allegation  of:  conver- 
ion,!  Cal.  160;  11  Cal.  303;  12  Cal.  495;  22  Cal.  164;  ^23  Cal.  360:  30  Cal.) 
S;  38  CaL  683;  60  CaL  367:  deed.  26  Cal.  266:  47  CaL  71 :  detention,  un- 
BwfQl,8ee  conversion;  ejectment,  16  Cal.  90;  33  CaL  290;  46  CaL  538: 
meat  of.  23  CaL  370;  form  of  aUegation  of,  22  Cal.  251:  38  Cal.  50H: 
taixl,S6  Cal.  165:  money  claims,  6  Cal.  29;  7  Cal.  422;  22  Cal.  278;  23  CaL 


•:  personal  property,  for,  see  conversion;  promissory  notes,  12  Cal. 
B;  22  CaL  278;  48  Cal.  150;  49  CaL  467;  51  CaL  239:  stockholder,  39  Cal. 
8;  sureties,  15  Cal.  9;  tort^,  see  conversion;  trustees, 40  Cal.  614;  ven- 
mllen,  60  Cal.  23.  Detainer-nnlawful,  sec.  1166;  generally,  sees. 
9-1179.  Divorce— 51  Cal.  643,  and  see  mider  note  to  sec.  76  subd.  4. 
^Ktment-sec.  455;  16  CaL  23;  Payne  v.  Treadwell,  16  Cal.  223;  18  Cal. 
IS:  19 CaL  113:  24  CaL  260;  38  Cal.  216:  39  Cal.  585;  41  Cal.  695;  46  Cal.  8; 
£CaL21,263;  48  Cal.  638;  50  Cal.  258, 603:  as  to  DEM  AND,  see  that  bead, 
lininent  domain— 53  Cal.  223.  Equity— see  Belief,  sec.  580n ;  50  Cal. 
K,%,422;  and  see  Specifio  Perfobmancb,  Tbust.  Estoppel— 
(BKraily,  sec.  I908f».  Executor— see  ABKiingTRATOB.  Fees -of 
■erifl,  49  Cal.  421.  Forcible  entry— see  Detaineb,  Unlawpul. 
Foreclosnre— setting  aside,  49  Cal.  676:  action  generally,  sec.  726. 
Raud-facts  setting  forth,  7  Cal.  206:  10  Cal.  411:  21  Cal.  642;  23  Cal.  77; 
^  163:  30  Cal.  666;  35  CaL  714;  37  CaL  355;  39  CaL  123:  50  CaL  202; 
bfne  V.  Elliott,  Marcb  18tb,  1880 ;  combination  for,  26  Cal.  656.  Goods 
•fcl-to  wife,  63  CaL  74;  generally,  see  Indebitatus  Assumpsit. 
Uebitatus  assumpsit- sufficiency  of  count  in,  10  CaL  337;  13  Cal.  171; 
l(a.330;  WilklnstJ.  Stidger,  22  Cal.  232;  Abadie  v.  CarUlo,  32  CaL  172; 
•Cal.  141;  De  la  Guerra  v.  Newball,  May  15tb,  1880:  generally,  6  CaL 
M;  10  CaL  337;.  14  Cal.  147;  41  Cal.  19.  Indemnity— offer  of,  28  Cal.  562. 
%mction— 63Cal.416;  preventive  relief,  generally,  580n;  preliminary 
taction,  sec.  527,  and  generally,  sec.  525  et  seq.  Injury— 48  Cal.  409; 
S  Cal.  460;  51  CaL  116:  also,  see  N«oli6BNCE.  Insurance— fire,  own- 
whip  of  policy,  47  CaL  416.  Intenrention— sec.  387.  Judgment— 
«tionon,sec.456;  12  CaL  181;  28  CaL  549;  41  CaL  314;  50  CaL  625;  suit  to 
Kt  aside,  49  CaL  676:  gold  coin,  aUegations  for,  sec.  667.  Landlord— 2 
CaL  515.  Libel-«ec.^;  47  Cal.207.  Malicious  prosecution— 18  CaL 
fi;  90  CaL  116.  Mining  stocks— see  cases  under  Conversion  and 
Specific  PBBFOBMANOB.  Mistakd— 48Cal.276.  Money  had  and  re- 
eei7ed-33  CaL  660.  Negligence— 3  Cal.  109;  48  Cal.  221, 409.  Parties- 
generally,  sec.  367  et  seq.  Partnership  suits— see  Accounting.  Peo- 
Jj^-by,  26  Cal.  242;  and  see  under  Real  Party  in  Interest,  sec. 
•til-  Personal  property— taking,  49  Cal.  612;  and  see  Trover. 
ftomissory  note— 28  CaL  245;  32  CaL  669;  35  CaL  118;  36  Cal.  299;  43 
CaL  395:  as  to  Demand,  see  that  head.  Redeem— suit  to,  50  Cal.  549. 
Heference— pleading  by,  50  Cal.  298.  Relief— limits  of,  sec.  580  and 
notes.  Replevin— 47  Cal.  6.  Sheriff— against,  see  Fees.  Slander— 
Me.  460.  Specific  performance— 5U  Cal.  422;  and  generally,  see  Spe- 
cmo»  Relief,  sec.  580n.  Statute— 8  Cal.  236;  9  CaL  424,  and  see 
TAHs:  pleading,  generally,  sees.  458,  459.  Successorship— 49  Cal. 
M;  and  generally,  see  sec.  385.   Supplemental  complaint— sec.  464. 
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Taxes— 49  CaL  150. 623;  51  Cal.  217.  Tender-03  Gal.  597.  Title— <iuieU 
tog,  35  Cal.  30;  38  Cal.  679;  53  Cal.  395;  and  generally,  see  sees.  738, 1050. 
Tort— joint,  53  CaL  654.  I^spass-49  Cal.  617;  51  Gal.  803;  53  Gal.  14L 
Trovex^-43  Gal.  152;  i9  Cal.  617;  50  Gal.  367, 616:  Payne  v.  Elliott,  Marcb 
18th,  1890.  Thist-50  Gal.  107.  Usage  of  trade-eec.  1870,  subd.  12;  4% 
Cal.  209.  Vendor's  lien— 8  Cal.  398.  Verification— sec.  446.  Work  and 
labor— Downing  r.  Graves,  April  8th,  1880. 

§  427.  The  plaintiff  may  unite  several  causes  of  action 
in  the  same  complaint,  where  they  all  arise  out  of — 

1.  Contracts,  express  or  implied ; 

2.  Claims  to  recover  specific  real  property,  "with  or  with- 
out damages  for  the  withholding  thereof,  or  for  waste  com- 
mitted thereon,  and  the  rents  and  profits  of  the  same ; 

3.  Claims  to  recover  specific  personal  property,  with  or 
without  damages  for  the  withholding  thereof;  . 

4.  Claims  against  a  trustee  by  virtue  of  a  contract  or  by 
operation  of  law; 

5.  Injuries  to  character; 

6.  Injuries  to  person; 

.  7.  Injuries  to  property; 

The  causes  of  action  so,  united  must  all  belong  to  ono 
only  of  these  classes,  and  must  affect  all  the  parties  to 
the  action,  and  not  require  different  places  of  trial,  and 
must  be  separately  stated;  but  an  action  for  malicious 
arrest  and  prosecution,  or  either  of  them,  may  be  united 
with  an  action  for  either  an  injury  to  character  or  to  the 
person. 

Uniting  causes  of  SLcXion— Generally— 5  Gal.  224;  7  Gal.  133;  9  CaL 
642;  17  Cal.  261;  23  Gal.  197";  Wilson  v.  Castro,  31  Cal.  428;  46  Gal.  169;  58 
Cal.  171.  Stating  separately,  14  Cal.  146,  543;  15  Gal.  151;  18  CaL  576:  2S 
Gal.  197.  Improper  joinder,  and  objection  to,  sec.  430,  subd.  5;  31  CaL 
428;  50  Cal.  523;  51  Cal.  489;  52  CaL  250. 

SUBDIVISIOK  1.  Contracts— 10  Cal.  233, 299:  22  Cal.  457;  24  Cal.  879; 
25  Cal.  266;  28  Cal.  105;  42  Cal.  245;  4#Cal.  270;  48  Gal.  478;  60  Cal.  652. 

SuBDivisioir  2.  Real  property— 4  CaL  291;  5  CaL  225;  14  CaL  25;  IS 
Cal.  152.  if    if     J 

Subdivision  3.   Replevin— genenUly,  sec.  509  ef  teq. 

Subdivision  4.   Tm8tee»-28tCal.  632. 

Subdivision  5.   Libel  or  slander— pleading,  sec.  460. 

Subdivision  6.   Personal  injuries— 4  CaL  27. 

Subdivision  7.  Injuries  to  property— 3  CaL  440:  12  CaL  555;  32  CaL 
585, 590;  43  Cal.  180.  *-    r      / 
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CHAPTER  nL 

DEBffURRBR  TO  THE  COMPLAINT. 

j  en.  When  defendant  msy  demnr. 

1 01.  Demnrrer  must  specify,  etc.   Hay  be  taken  to  part.   Hay  an* 

swer  and  demor  at  same  time. 
'102.  What  proceedings  are  to  l>e  had  when  complaint  amended. 
IttS.  Objection  not  appearing  on  complaint,  may  be  taken  by  an* 

swer. 
in.  Objections,  when  deemed  waived. 

1430.  The  defendant  may  demur  to  the  complaint 
iJQiiii  the  time  required  in  the  summons  to  answer,  when 
^appears  upon  the  f aco  thereof,  either — 

L  That  the  court  has  no  jurisdiction  of  the  person  of  the 
Pendant,  or  the  snhiect  of  the  action ;  or« 

I  That  the  plaintiff  has  not  legal  capacity  to  sue;  or, 

I  That  there  is  another  action  pending  between  the 
taeparties  for  the  same  cause ;  or, 

i  That  there  is  a  defect  or  misjoinder  of  parties  plaintiff 
tdefendant;  or, 

i  That  several  causes  of  action  have  been  improperly 
Uted;  or, 

i  That  the  complaint  does  not  state  facts  sufficient  to 
tatitute  a  cause  of  action;  or, 
I  1  That  the  complaint  is  ambiguous,  unintelligible,  or 

^certain.  

DEMUBBER  QENEBALLY. 

OOce-admlts  facts,  8  Cal.  3<r7;  19  Cal.  128;  24  Cal.  602;  88  Cal.  337;  and 
AobU  not  state  them.  24  Cal.  239:  to  whole  or  part,  sec.  431 ;  raises  ls< 
*Kof  law,  sees.  689, 592. 

Idmito-not  too  general,  1  CaL  448;  4  Cal.  830;  10  Cal.  237;  24  Cal.  382; 
f  CaL2M:  47  Cal.  w,  606;  49  Cal.  560:  jrrounds,  specifying,  sec.  431 ;  not 
n  Pittyer,  10  CaL  299;  28  Cal.  228;  88  C»u.  230:  not  for  ch^e  of  venue, 
^U 821 ;  and  see  sec.  396. 

.^istained— when,  50  Cal.  276, 920, 588;  Hartman  v.  Olvera,  December 
»f.l879,4Pac.C.L.J.452. 

JwTice  of— sec.  465. 

Hotic«-of  ruling  on,  time  mns  from  service  of,  sec.  476. 

^  appearance— sec.  1014. 

Hearing  on— sees.  593, 594. 

Jodgment  on— sec.  636. 

GR0X7NDS  OF  DEMUBRER. 

.5?>rvi8lOH  1.   No  jnrisdiction-6  Cal.  388;  16  Cal.  432;  49  Cal.  851 ; 
*^g'  BaUinff  at  any  stage  qf  the  proceedings,  see  Nok-Wai vbr. 
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SUBDiYisioir  2.  Disability  of  plaintiff— see  Fartibs/  sec.  S67  et 
seq.;  49CaI.455. 

SUBDivisioir  3.  Another  action  pending— generally,  14  Cal.  42;  27 
Cal.  105, 358;  29  Cal.  314;  32  Cal.  628;  36  Cal.  132;  41  Cal.  62. 

Subdivision  4.  Joinder  of  parties— generally,  sees.  378,  381,  382* 
383,  414,  578,  579:  estoppel  on  objection  as  to,  4  Cal.  197;  40  Cal.  105: 
waiver  of  objection  as  to,  sec.  434. 

Non-joinder— of  plaintiffs,  sec.  882;  3  CaL  270,  465;  8  Cal.  516,  but 
see  sec.  384;  12  Cal.  126;  21  Cal.  164;  30  Cal.  96:  of  defendants,  8  Cal,  74; 
11  Cal.  366;  17  Cal.  503;  23  Cal.  245;  30  Cal.  455;  38  CaL  24;  44  Cal.  396;  53 
Cal.  296. 

Misjoinder— of  plaintiffs, sees.  378, 381, 382, 434;  6  Cal.  471 ;  10  Cal.  302, 
347;  21  Cal.  633:  26  Cal.  337;  29  Cal.  639;  40  CaL  165;  50  Cal.  459:  of  defend- 
ants, 5  Cal.  313:  30  Cal.  586;  Wilson  v.  Castro,  31  CaL  426;  44  Cal.  319; 

48  Cal.  234 ;  53  Cal.  665;  "  Debris ''  case,  53  Cal.  721 ;  Hooper  v.  Flood,  Feb- 
ruary 28th,  1880. 

Subdivision  5.  Misjoinder  of  causes  of  action— 7  Cal.  133 ;  10  Cal. 
217;  43  CaL  180:  47  CaL  87:  50  Cal.  523,  652;  51  Cal.  431,  511;  52  Cal.  250; 
HaskeU  v.  Haskell,  March  5th,  1880:  generally,  see  s6c.  427,  and  notes. 

SUBDIVISION  6.  Insnfficiencyof  complaint— 10  Cal.  347,  559;  12 
Cal.  314;  15  CaL  414;  18  CaL  75:  19  Cal.  85, 481;  20  Cal.  211 ;  22  CaL  457;  26 
Cal.  294;  29  CaL  45;  Kent  v.  Snyder,  30  Cal.  672:  42  CaL  279;  47  CaL  87; 

49  Cal.  455,  560:  50  Cal.  127, 298:  52  Cal.  142, 473, 504;  53  Cal.  74, 267;  Has- 
kell V.  HaskelL  March  5th,  1880;  Conner  v.  Bludworth,  April  26th, 
1880.   Raising  at  any  time,  see  Non-Waivbb,  sec.  434n. 

Subdivision  7.  Ambiguity— 25  Cal.  82;  29  CaL  156;  36  CaL  195;  39 
CaL  618;  41  Cal.  595, 657;  43  Cal.  191;  45  Cal.  21, 125;  47  CaL  488;  50  Cal. 
132,639;  53  CaL  435. 

§  431.  The  demurrer  must  distinctly  specify  the 
grounds  upon  which  any  of  the  objections  to  the  com- 
plaint are  taken.  Unless  it  do  so,  it  may  be  disregarded. 
It  may  be  taken  to  the  whole  complaint  or  to  any  of  the 
causes  of  action  stated  therein,  or  the  defendant  may  de- 
mur and  answer  at  the  same  time. 

Specifying  grounds— 6  CaL  386;  25  Cal.  82;  30  Cal.  666;  39  Cal.  401;  44 
CaL  43;  50  Cal.  121;  52  CaL  356;  and  see  DmusBES  oensbally. 
Idmits,  not  too  general,  sec.  430». 

Whole  or  Fart— 31  Cal.  103;  47  Cal.  603,  and  sec.  430»  as  to  generality. 

Demurrer  with  answer— 31  CaL  101;  32  Cal.  208:  answer  i^ter  de- 
murrer, as  waiver,  1  CaL  206, 470, 481. 

§  432.  If  the  complaint  is  amended,  a  copy  of  the 
amendments  must  be  filed,  or  the  court  may,  in  its  discre- 
tion, require  the  complaint,  as  amended,  to  be  filed,  and 
a  copy  of  the  amendments,  or  amended  complaint,  inust 
be  served  upon  the  defendants  affected  thereby.  The  de- 
fendant must  answer  the  amendment  or  the  complaint,  as 
amended,  within  ten  days  after  service  tlieieof,  or  such 
other  time  as  the  court  may  direct,  and  judgment  by  de- 
fault may  be  entered  upon  failure  to  answer,  as  in  other 
cases.    [In  effect  March  9th,  1880.] 

Amendment— generally,  sees.  472, 473;  to  complaint,  sec.  473»,  28  CaL 
673. 


iDtboli-w  CaL  192;  seaerally,  sec  K5. 

J  433.  When  any  of  tbe  matters  enumerated  In  secttou 
ROdouot  appear  upon  ttie  face  of  thu  complaiat,  tbe  ob- 
^OQ  may  bo  taken  by  answer. 

S^iction  b;  answer— n  cat, U7:  UCiLTIO;  tlCaLKl;  48Cal.  UJ. 
S  434.  If  no  objection  ba  taken,  either  by  demurrer  or 

' -'     defeoaant  must  be  deemed  to  Late  wnivcd 

iceptiag  only  tlie  objection  to  the  Jurisdiction 

iu<I  til    obnerDon  that  the  complamt  does  not 

[  itituto  a  cause  of  action 

'  t  sff  M2.4Cal  111.  seal 

iJ  I  L    uiut  be  raised  bclon 


lb.l«  4CaLau.  Di.al  IMi  iCaLws,  IftUii  m.  IICoLSU.  .iCdl 
ItauLia,  M<^K1|  UCBLW4  UCmL!2]   S1CSL431,  Ubll9H 

-  JSlTer— of  ah]ectlonstD]nrfnlirtlaa*nclciiiiinlBfat'STaUdltv, 

busier  stage  A  the  procaGdlnn  IDCal  w)  24caL4r   t)2CaL 
guile  nf  taking  alter  ooswei  Heniuli  v  Vonei  10  Cal.  Ml 
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CHAPTER  IV. 
THE  ANSV^ER. 

§  437.  Answer,  wliat  to  contain. 
S  438.  When  counter-claim  may  be  set  up. 
§  439.  When  defendant  omits  to  set  up  counter«cIaim. 
§  440.  Counter-claim  not  barred  by  death  or  assignment. 
§  441.  Answer  may  contain  several  grounds  or  defense.   Defendant 
may  answer  part  and  demur  to  part  of  complsUnt. 

§  437.  The  answer  of  the  defendant  shall  contain : 

1.  A  general  or  specific  denial  of  the  material  allegations 
of  the  complaint  controverted  by  the  defendant; 

2.  A  statement  of  any  new  matter  constituting  a  de- 
fense or  counter-claim.  If  the  complaint  be  verified,  the 
denial  of  each  allegation  controverted  must  be  specific, 
and  be  made  positively,  or  according  to  the  information 
and  belief  of  tne  defendant.  Ii  the  defendant  has  no  in- 
formation or  belief  upon  the  subject  sufficient  to  enable 
him  to  answer  an  allegation  of  the  complaint,  he  may  so 
state  in  his  answer,  and  place  his  denial  on  that  ground. 
If  the  complaint  be  not  verified,  a  general  denial  is  sufii- 
cient,  but  only  puts  in  issue  the  material  allegations  of 
the  complaint.    [In  effect  July  1st,  1874.] 

Contents  and  chsiracter  of  axxBweT— After  demurrer  overruled,  45 
Cal.  272.  Classification  of  defenses,  Piercy  v.  Sabln,  10  Cal.  22,  303;  21 
Cal.  50.  Election  as  to  defenses,  22  Cal.  671 ;  30  Cal.  200.  Generally,  sees. 
431  to  434, 441, 452;  1  Cal.  18, 194,  362, 368.  Narrowness,  18  Cal.  461;  27  Cal. 
669.  Prohibited  defenses, 2&C^\.2>1^\  46  Cal.  100.  Several  answerStZiCa^ 
92 ;  34  Cal.  47.    Waiver  by,  1  Cal.  206, 471, 481 ;  50  Cal.  185. 

Subdivision  l.  General  denial— see  subd.  2.  and  Dbitials,  infra. 
Specific  denial— see  subd.  2,  and  Dbniai<s,  infra.  Material  allega* 
tions— see  subd.  2,  and  Deniai^s,  infra. 

Subdivision  2.  Grenerally— l  Cal.  362,871;  4  Cal.  233;  9  Cal.  74;  21 
Cal.  11,430;  30  Cal.  173,439;  31  Cal.  225;  32  Cal.  620:  35  Cal.  274;  40  CaL 
100, 425.  New  matter— see  infra.  Defenses— broadly,  see  classification 
of,  under  Contents  and  Character  op  Answer,  supra;  strictly, 
see  New  Matter,  under  Confession  and  avoidance.  Oonnter- 
claim— see  New  Matter,  infra.  Verification  of  pleadings— sec. 
446  et  seq.  Specific  denial— see  Denials,  infra.  Information  and 
belief— see  Denials,  infra.  General  denial— see  Denials,  infra. 
Material  allegations— see  Denials,  infra;  conclusions  of  law,  not  to 
be  denied,  see  same;  denials  on  Information  and  belief,  see  same. 

DENIALS. 

Admissions,  as  affecting— generally,  18  Cal.434;  37  Cal.  165:  by  at- 
torney, sec.  283,  subd.  1,  note;  5  Cal.  80. 
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CondiisioiLi  of  law,  of— Improper,  9  Cal.  38;  14  Cal.  112;  17  GaL  571 ; 
BCaL  SO;  21  CaL  215;  23  Cal.  338;  33  Cal.  128;  35  Cal.  452;  51  Cal.  541. 
Conjonctiye— insafQcient,  see  Spscifio  Deitial,  when  liisufficiont. 
Damages— controvertiDg  allegation  of,  12  Cal.  231 ;  22  CaL  223. 

Geoeral— 2  Cal.  494, 510;  11  CaL  69;  14  Cal.  508;  18  Cal.  391 ;  22  CaL  229; 
8 CaL  401 ;  Am.  Co.  v.  Bradford.  27  Cal.  3b7 ;  32  GaL  176, 578;  44  Cal.  294 ; 
a  CaL  26;  53  Cal.  293 ;  defenses  to  be  specially  pleaded,  see  New  Mat- 
tes, infra, 

'  lafonnation  and  belief,  on— 9  Cal.  59, 453;  13  Cal.  369;  17  Cal.  308;  23 
CILSSS;  Brown  v.  Scott,  25  Cal.  194;  29  Cal.  191;  Yassault  v.  Austin,  32 
fill  606;  33  Cal.  211 ;  36  Cal.  230;  38  Cal.  163. 

Material  allegations  only,  of— sees.  462,463;  8  Cat.  280;  15  CaL  411; 
CaL  450;  36  CaL  233;  48  CaL  539;  compare  FA0TB,ALLEaATi02r  OF, 
Code  PLEADnra,  sec.  421». 

%ecific— definition,  9  Cal.  453:  form,  27  CaL  479;  40  Cal.  62:  Insuffl* 

when,  1  CiO.  196;  10  CaL  372;  12  CaL  407:  14  Cal.  92,508;  15  CaL  638; 

.380;  17  Cal.  126:  18  CaL  333;  22  CaL  168, 231;  23  Cal. 339;  25  Cal.  189; 

1.292,417;  28  Cal.  566;  29  Cal.  531,  564,  641;  30  Cal.  211;  31  CaL  115, 

,02:  32  CaL  109;  37  Cal.  328;  38  CaL  287, 557;  41  CaL  411;  43  CaL  3o9; 

11.610:  51  CaL  Ml:  sufficient,  when, 20  CaL 503;  22  CaL  681;  27  CaL 

%Cia.  538;  32  CaL  453;  35  CaL  149;  40  Cal.  62;  46  CaL  656;  49  Cal.  71; 

129,610,615,620. 

tufficiency  of— see  under  Specivio  Denials,  supra,  and  9  CaL  33, 
iffi;  18  CaL  433, 461;  28  Cal.  170:  29  CaL  189;  31  Cal.  331;  34  CaL  161;  35 
ttLOi;  36  Gal.  230;  45  Cal.  655;  50  CaL  615;  51  Cal.  57L 

"NEW  MATTER. 

Jharacter  of— generaUy,  10  Cal.  22,303;  13  CaL  430;  52  GaL  99,154; 
•snot  waive  denial,  52  Cal.  565;  and  see  Inooksisteitt  Defenses. 
•t44la. 

Ooofession  and  avoidance— 21  Gal.  50;  51  CaL  571;  and  seeCHAK* 
Jena  of  Nsw  Matter,  supra. 

Deemed  controTerted— sec.  462. 

Onmter-claim— see  sec.  438n;  sklso.  sees.  439-442. 

Specially  pleading— 8  Cal.  590;  9  CaL  75;  10  Cal.  560;  12  CaL  534;  13 
&L  640 ;  14  Cal.  415 ;  42  Cal.  174 ;  45  Cal.  483 ;  50  Cal.  57 ;  52  Cal.  263, 427, 435, 

ANSWER  GEIVERAIiLY. 

Admissions — see  DEinAXS,  supra,  and  sec.  462;  also,  sec.  447. 
wiendments  of— sees.  472,  473n.  Appearance  by— sec.  1014.  Ohar- 
*ter  of— see  Cowtewts  and  'Ch abacteb  of,  supra.  Construction 
o*-8ec.452.  Conditions  precedent— sec.  457.  Contents  of— see  «upra. 
Conatcr-claini— sec.  437,  subd.  2;  also,  sees.  438,  439-442.  Cross-com- 
plamt-«ec.  442.  Defenses— as  including  denials,  see  Classification  of, 
^derCoNTENTS  and  Chabaoter  of  Answer,  supra:  more  strict^ 
ij.see  sec.  437,  subd.  2 ;  New  MATTEEjjwpra,  and  sec.  462.  Denials— 
we  supra.  Disclaimer— sec.  739n.  Errors— disregarding,  sec.  475. 
«toppel— sec.  1908.  General  rules  of  pleading  — sec.  452  et  seq. 
ludgiaent  on  pleadings— sec.  585».  New  matter— see  supra.  Part- 
M»r«ec.  867  et  seq.  Service- sec.  465.  Sham  and  irrelevant— sec.  453. 
stntong  out— sec.  453«.  Supplemental— sec.  464.  Time— extension 
of,  sec  1054.  Verification— sec.  446  eUfg.  Waiver— sec.  434. 
Code  Civ.  Pboo.— 14. 
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ANSWER  IN  FARTIOULAR  OASES. 

Accord  and  satisfaction— 40  CaL  97.  Account,  items  of— demancl- 
Ing.  sec.  454.  Attachment— justification  under,  22  Cal.  651 ;  51  Cal.  524 ; 
53  Cal.  261.  Olaim  and  delivery— return  asked,  sec.  667.  Oontract — 
conditions  precedent  in,  see  Answer  oeneballt;  by  firm,  22  Cal. 
357.  Ejectment— sees.  739, 741;  36  Cal.  633;  47  Cal.  21, 146,437;  48  Cal. 
537 ;  60  Cal.  26, 258. 310;  51  Cal.  178, 198, 545;  53  Cal.  405, 435,  and  see  fSQtii- 
TABLB  Defense,  sec.  43Sn.  Fraud— 5  Cal.  161;  48  Cal.  153.  Instru- 
ment—written, effect  of  setting  f ortb,  sees.  448, 449.  Joinder— defect- 
'  ive  or  improper,  45  Cal.  264;  49  Cal.  155.  Judgment— sec.  456;  39  Cal. 
539;  53  Cal.  135;  and  see  Justification  under  process,  infra.  Justi- 
fication—under process;  execution,?  Cal. 554;  10  Cal. 304 i  19  Cal.  112, 


622:  attachment,  see  that  head.   Land  contest— 49  Cal.  356.   Libel 


Promissory  note— 21  Cal.  74;  50  Cal.  61.  Replevin— 50  CaL  615;  52  CaL 
286.  Slander— sec.  461.  Statute— private,  pleading,  sec.  459.  Tres- 
pass—32  Cal.  578;  49  CaL  598.      Undue  influence— see  Mobtoaoe. 

§  438.  The  counter-claim  mentioned  in  the  last  section 
must  be  one  existing  in  favor  of  a  defendant  and  aprainst 
a  plaintiff,  between  whom  a  several  judgment  miglit  be 
had  in  the  action,  and  arising  out  of  one  of  the  following 
causes  of  action : 

1.  A  cause  of  action  arising  out  of  the  transaction  set 
forth  in  the  complaint  as  the  foundation  of  the  plaintiff's 
claim,  or  connected  with  the  subject  of  the  action ; 

2.  In  an  action  arising  upon  contract;  any  other  cause 
of  action  arising  also  upon  contract,  and  existing  at  the 
commencement  of  the  action. 

Section— construction  of,  26  Cal.  305. 

Subdivision  l.    See  Tbansaotion,   under  Counteb-oi.aiv, 
infra. 
Subdivision  2.   See  Contbact,  imder  Counteb-olaim,  infra. 

OOUNTER-OLAIM. 

Action,  subject  of— connected  with;  see  Tbansaotion,  infra. 

Oontract— arishig  out  of,  18  Cal.  171;  26  Cal.  305;  30  Cal.  252;  41  Cal.  56. 

Oross-demands— deemed  compensated,  sec.  440. 

Dismissal— none  where,  sec.  581,  subd.  1. 

Distinguishable— from  cross>complalnt,  34  Cal.  122;  38  Cal.  584;  41 
Cal.  137. 

Equitabledefense— by  wayof;  requisites,  19  Cal.  299;  30  Cal.  443;  44 
Cal.  362;  ejectment,  19  Cal.  671;  42  Cal.  346, 392, 452;  46  Cal.  530;  47  Cal. 
146;  50  Cal.  57, 310;  52  Cal.  154;  53  Cal.  405. 

Parties— between  which  allowable,  4  Cal.  229;  14  Cal.  233;  19  Cal.  658; 
20  Cal.  281;  23  Cal.  627;  36  Cal.  301;  41  Cal.  56. 

Pleading— 19  CaL  150;  49  Cal.  165;  specially,  9  Cal.  75. 
Separate  suit— must  be  maintainable  on,  3  Cal.  382;  8  Cal.  405;  14  CaL 
223 ;  19  Cal.  147, 658;  20  Cal.  281 ;  23  Cal.  627. 
Set-off— generally,  see  Ceoss-deh ands,  sec.  368n,  and  19  Cal.  154; 
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l«al,43  CU.  6S5:  equitable,  7  Cal.  548;  11  Gal.  101;  and  see  Sxpaoatb 

Suit. 

SoUect  of  action— connected  with,  see  Tbansaotioit. 

Sufficiency  of-vaUd,  61  Cal.  223;  Insofflcient,  41  CaL  661;  49  Cal.  1G3; 
aOBL  6»;  02  CaL  154;  53  CaL  31. 

llBitof— see  Sefabatb  Suit. 

nansactian— relating  to,  35  Cal.  274;  89  Cal.  389;  45  Cal.  10;  49  Cal. 
W;«CaL31. 

WaxTer-seG.  439:  85  Cal.  274. 

§  439.  If  the  defendant  omit  to  set  up  a  counter-claim 
in  the  cases  mentioned  in  the  first  subdivision  of  the  last 
lection,  neither  he  nor  his  assignee  can  afterward  main- 
tun  an  action  against  the  plaintiff  therefor. 

WaiTer  of  connter-claSm— Contra,  before  tbis  section,  6  Gal.  453;  23 
U.fi29;26CaL806. 

i  440.  When  cross-demands  have  existed  between  per- 
Ms  under  such  circumstances  that,  if  one  had  brought 
n  action  against  the  other,  a  counter-claim  could  have 
teen  set  up,  the  two  demands  shall  be  deemed  compen- 
uted,  so  far  as  they  equal  each  other,  and  neither  can  be 
deprived  of  the  benefit  thereof  by  the  assignment  or  death 
irf  the  other.    [In  effect  July  Ist,  1874.] 

CnMs-demanda— when  deemed  compensated,  47  CaL  76. 

j  441.  The  defendant  may  set  forth  by  answer  as  many 
■enses  and  counter-claims  as  he  may  have.  They  must 
ktseparately  stated,  and  the  several  defenses  must  refer 
to  the  causes  of  action  which  they  are  intended  to  answer, 
ID  a  manner  by  which  tliey  may  be  intelligibly  distin- 

eihed.    The  aefendant  may  also  answer  one  or  more  of 
several  causes  of  action  stated  in  the  complaint,  and 
iemor  to  the  residue. 

Inconsistent  defenses— 13  CaL  628;  BeU  tf.  Brown,  22  CaLe78;  25  Cal. 
S; » Cal.  192;  34  CaL  89;  43  Cal.  264;  52  Cal.  565. 

1 44Z  Wbenever  the  defendant  seeks  affirmative  relief 
•gainst  any  party,  relating  to  or  depending  upon  the  con- 
tract or  transaction  upon  which  the  action  is  brought,  or 
affecting  the  property  to  which  the  action  relates,  he  may, 
i&addition  to  his  answer,  file  at  the  same  time,  or  by  per- 
J^ion  of  the  court  subsequently,  a  cross-complaint. 
the  cross-complaint  must  be  served  upon  the  parties 
aiiected  thereby,  and  such  parties  may  demur  or  answer 
thereto  as  to  the  original  complaint,    lln  effect  July  1st, 

^^nts-eomplaint— requisites  of ,  24  Cal.  141;  88  Cal.  585;  40  Cal.  110; 
iiCjd.  1X7;  44  Cal.  381;  49  Cal.  65:  sufficiency  of,  51  Cal.  491 ;  52  CaL  IM; 
i»  uL  435:  dismissal,  none  wbcre^  sec.  581,  subd.  2;  53  Cal.  31 :  trustee, 
SS*hi8t,5l  Cal.  m ;  for  injunction,  47  CaL  549;  in  ejectment, 48  Cal.  386; 
KCaLl54;53Cal.435. 
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CHAPTER  V. 
DBMURRER  TO  ANS\I7ER. 

S  443.  When  plaintiff  may  demur  to  answer. 
I  444.  Qroimos  of  demurrer. 

§  443.  The  plaintiff  may,  within  the  same  length  of 
time  after  service  of  the  answer  as  the  defendant  is 
allowed  to  answer  after  service  of  summons,  demur  to  the 
answer  of  the  defendant,  or  to  one  or  more  of  the  several 
defenses  or  counter-claims  set  up  in  the  answer.  [In 
effect  July  1st,  1874.] 

Demurrer  to  answer— 13  Cal.  623;  25  Cal.  31 ;  and  compare  sec.  430n. 

Waiver— as  to  sufficiency  of  answer,  34  CaL  106;  50  Cal.  417;  and  com- 
pare sec.  434. 

Demnrrer— service  of ,  sec.  465;  extension  of  time  for,  sec.  1054;  to 
compliant,  see  sec.  430n. 

§  444.  The  demurrer  may  be  taken  upon  one  or  more 
of  the  following  grounds : 

1.  That  several  causes  of  counter-claim  have  been  im- 
properly joined ; 

2.  That  the  answer  does  not  state  facts  sufficient  to  con- 
stitute  a  defense  or  counter-claim ; 

3.  That  the  answer  is  ambiguous,  unintelligible,  or  un- 
certain. 

Grounds  of  demurrer— see  sec.  430;  subds.  5, 6, 7,  and  notes. 
SUBDivisiozr  2.   General  demurrer— what  amounts  to,  48  CaL  36. 
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CHAPTER  VI. 
VERIFICATION  OF    PLEADINGS. 

!  HR.  Verification  of  pleadings. 

f  417.  Copy  of  written  Instrument  contained  in  complaint  admitted, 

onless  answer  is  verified. 
\4&.  When  defense  la  founded  on  written  instrument  set  out  in 

answer,  its  execution  admitted,  unless  denied  by  plaintiff, 

under  oath. 
S4i.  Exceptions  to  rules  prescribed  by  two  preceding  sections. 

I  446.  Every  pleading  must  be  subscribed  by  the  party 
vliis  attorney;  and  when  the  complaint  is  verified,  or 
iten  the  State,  or  any  officer  of  the  State,  in  his  official  ca- 
facity,  is  plaintiff,  the  answer  must  be  verified,  unless  an 
idmission  of  the  truth  of  the  complaint  might  subject  the 
party  to  a  criminal  prosecution,  or  unless  an  officer  of  the 
Kite,  in  his  official  capacity,  is  defendant.  In  all  cases  of 
arerification  of  a  pleading,  the  affidavit  of  the  party 
■Bat  state  that  the  same  is  true  of  his  own  knowledge, 
ocept  as  to  the  matters  which  are  therein  stated  on  his 
kfonnation  or  belief;  and  as  to  those  matters  that  he  be- 
vresittobe  true;  and  where  a  pleading  is  verified,  it 
last  be  by  the  affidavit  of  a  party,  unless  the  parties 
«B  absent  from  the  county  where  the  attorney  resides, 
9  from  some  cause  unable  to  verify  it,  or  the  facts  are 
•ithin  the  knowledge  of  his  attorney  or  other  person  ver- 
i^g  the  same.  When  the  pleading  is  verified  by  the 
«tomey,  or  any  other  person  except  one  of  the  parties, 
he  must  set  forth  in  the  affidavit  the  reasons  why  it  is  not 
Bade  by  one  of  the  parties.  When  a  corporation  is  a 
party,  tne  verification  may  be  made  by  any  officer  thereof. 

Heading  sabscribed— by  whom,8CaL572;  30Cal.  192:  printed  sig- 
utore,  49  Cal.  413. 

Unverified  complaint— permits  general  denial,  6  Cal.  640. 

Unverified  answer— effect  of,  9  Cal.  423;  18  Cal.  416;  objection  to,  6 
CaL  67;  10  Cal.  464;  41  Cal.  298. 

Verified  answer— insufficient  averments  of,  13  Cal.  87;  fi2  Cal.  171. 
AndaeeSPBClFio  denials,  when  insufficient,  sec.  437r. 

luformafion  and  belief— form  of  verification  on,  9  CaL  453;  17  CaL 
&1: 19  Cat.  30;  46  Cal.  403. 

Several  partiea— where,  19  Gal.  35;  47  Cal.  249. 

Oatii-adminlstration  of,  13  Cal.  643;  17  Cal.  123. 

Amendment— by  verifying,  6  Cal.  62;  10  Cal.  464;  20  CaL  632. 
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§  447.  When  an  action  is  brought  upon  a  written  in- 
strument, and  the  complaint  contains  a  copy  of  such  in- 
strument, or  a  copy  is  annexed  thereto,  the  genuineness 
and  due  execution  of  such  instrument  are  deemed  admit- 
ted, unless  the  answer  denying  the  same  be  verified. 

Written  instrument— setting  forth  copy,  13  CaL  62;  14  CaL  112 1  31 
Cal.  66;  82  Cal.  83;  36  Cal.  299. 

FromisBory  notes— 1  Cal.  159,194;  4  Cal.  202;  38  Gal.  660;  signature  by 
printed  fac-slmlle,  48  Cal.  565. 

Admission  of  execution— 31  Cal.  73;  32  Cal.  88;  33  Cal.  473. 

Reference— pleading  by,  24  Cal.  78;  50  Cal.  298. 

§  448.  When  the  defense  to  an  action  is  founded  on  a 
written  instrument,  and  a  copy  thereof  is  contained  in  the 
answer,  or  is  annexed  thereto,  the  genuineness  and  due 
execution  of  such  instrument  are  deemed  admitted,  unless 
the  plaintiff  file  with  the  clerk,  within  ten  days  after  re- 
ceiving a  copy  of  the  answer,  an  affidavit  denying  *he 
same,  and  servo  a  copy  thereof  on  the  defendant.  [In 
effect  July.  1st,  1874.] 

Omission  of  affidavit— denying  execution,  49  CaL  38. 

§  449.  But  the  execution  of  the  instrument  mentioned 
in  the  two  preceding  sections  is  not  deemed  admitted  by 
a  failure  to  deny  the  same  under  oath,  if  the  party  desir- 
ing to  controvert  the  same  is,  upon  demand,  refused  an 
inspection  of  the  original.  Such  demand  must  be  in  writ- 
ing, served  by  copy,  upon  the  adverse  party  or  his  attor- 
ney, and  filed  with  the  papers  in  the  case.  [In  effect 
April  16th,  1880.] 

Inspection  of  writings— order  for,  sec.  1000. 
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§  454.  It  is  not  necessary  for  a  party  to  set  forth  in  a 
pleading  the  items  of  an  account  therein  alleged,  but  he 
must  deliver  to  the  adverse  party,  within  five  days  after 
a  demand  thereof  in  writing,  a  copy  of  the  account,  or  be 
precluded  from  giving  evidence  thereof.  The  court  or 
judge  thereof  may  order  a  further  account  when  the  one 
delivered  is  too  general,  or  is  defective  in  any  particular. 
[In  effect  March  9th,  1880# 

Account— setting  forth,  1  Cal.  437;  32  Cal.  634. 

Bill  of  particnlars-n  Cal.  280;  32  CaL  638;  46  Cal.  SO. 

§  455.  In  an  action  for  the  recovery  of  real  property, 
it  must  be  described  in  the  complaint-  with  such  certainty 
as  to  enable  an  officer  upon  execution  to  identify  it. 

Description-^  Cal.  42;  6  Cal.  155;  16  Cal.  433;  19  Cal.  300;  21  Cal.  140; 
local.  46?. 

§  456.  In  pleading  a  judgment,  or  other  determination 
of  a  court,  officer,  or  board,  it  is  not  necessary  to  state  the 
facts  conferring  jurisdiction,  but  such  judgment  or  de- 
termination may  be  stated  to  have  been  duly  given  or 
made.  If  such  allegation  be  controverted,  the  party 
pleading  must  establish  on  the  trial  the  facts  conferring 
jurisdiction. 

Heading  judgment,  or  other  determination— 12  Cal.  181, 283;  35  Cal. 
448;  53  Cal.  135. 

Judgmento-n  Cal.  518;  36  Cal.  117;  and  see  Justification  under  Proc- 
ess, note  ou  Answer  in  Particular  Cases,  sec.  437;  "Riven  or  made," 53 
Cal.  407. 

Determination  of  board— 47  Cal.  488. 

§  457.  In  pleading  the  performance  of  conditions  prece- 
dent in  a  contract,  it  is  not  necessary  to  stat^  the  facts 
showing  such  performance,  but  it  may  be  stated  generally 
that  the  party  duly  performed  all  the  conditions  on  his 
part,  and  if  such  allegation  be  controverted,  the  party 
pleading  must  establish,  on  the  trial,  the  facts  showing 
such  performance: 

Conditions  precedent— interpretation  of,  see  Civil  Code,  sec.  1437;  5 
Cal.  341;  17  Cal.  276, 588;  24  Cal.  632:  34  Cal.  670;  50  Cal.  350,575:  allega- 
tion of,  6  Cal.  258;  30  Cal.  486;  35  Cal.  448;  49  Cal.  566;  general  averment. 
In  contract  only,  52  Cal.  350. 

Particular  instances— attorney  paid,  3  Cal.  110:  deed,  demand,  tend- 
er, etc.,  25  Cal.  266;  35  Cal.  661 ;  40  C^l.  438;  41  Cal.  420, 532 ;  45  Cal.  309;  46 
Cal.  8;  47  Cal.  72:  insurance  policy,  fire,  44  Cal.  264;  47  Cal.  416:  statu- 
tory conditions,  section  does  not  cover,  24  Cal.  630:  35  Cal.  448:  39  Cal< 
490:  52  Cal.  350:  taxes,  street  assessments,  etc.,  22  Cal.  133;  47  CaL  436: 
48  Cal.  427, 561. 

§  458.  In  pleading  the  Statute  of  Limitations,  it  is  not 
necessary  to  state  the  facts  showing  the  defense,  bat  it 
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mxy  be  stated  generally  that  the  cause  of  action  is  barred 

lijr  the  provisions  of  section (giving  tbe  number  of  the 

I  section  and  subdivision  thereof,  if  it  is  so  divided,  relied 
lapon)  of  the  Code  of  Civil  Procedure;  and  if  such  allega- 
tion be  controverted,  the  party  pleading  must  establish, 
itHitbe  trial,  the  facts  showing  that  the  cause  of  action  is 
liobarred. 

See  LDaTATioirs  Oevbuallt,  pleading,  sec.  8l2n:  before  Code, 
ncaL571;  27  Cal.278:  specially  pleading,  47  Cal.  291:  replication  a«- 
lBmed,49Cal.301. 

{  459.  In  pleading  a  private  statute,  or  a  right  derived 
inefroni,  it  is  sufficient  to  refer  to  such  statute  by  its 
tte  and  the  day  of  its  passage. 

1 460.  In  an  action  for  libel  or  slander,  it  is  not  neces- 
.iKjto  state  in  the  complaint  any  extrinsic  facts  for  the 
9n)ose  of  showing  the  application  to  the  plaintiff  of  the 
ii^matory  matter  out  of  which  the  cause  of  action  arose; 
kt  it  is  sufficient  to  state,  generally,  that  the  same  was 
pBlfiished  or  spoken  concerning  the  plaintiff;  and  if  such 
i&egation  be  controverted,  the  plaintiff  must  establish, 
ntbe  trial,  that  it  was  so  published  or  spoken. 

Colloqainm-34  Cal.  98;  41  CaL  378;  47  Cal.  207;  51  CaL  75. 

hmendo— 41  Cal.  378. 

J  461.  In  the  actions  mentioned  in  the  last  section,  the 
nendant  may,  in  his  answer,  allege  both  the  truth  of  the 
litter  charged  as  defamatory,  and  any  mitigating  circum- 
tmces,  to  reduce  the  amount  of  damages ;  and  whether 
improve  the  justification  or  not,  he  may  give  in  evidence 
fte  mitigating  circumstances. 
Libel  suit-answer  In,  9  Cal.  529;  10  Cal.  371. 
Thttb-41  Cal.  379 ;  47  Cal.  258;  50  Cal.  631 ;  51  Cal.  75. 
IDtigating  circamstances— 41  Cal.  379:  47  Cal.  252. 
Ftivileged  coirimnnication— 47  CaL  624. 

§  462.  Every  material  allegation  of  the  complaint,  not 
controverted  by  the  answer,  must,  for  the  purposes  of  the 
action,  be  taken  as  true ;  the  statement  oi  any  new  mat* 
ter  in  the  answer,  in  avoidance  or  constituting  a  defense 
or  counter-claim,  must,  on  the  trial,  be  deemed  contro- 
verted by  the  opposite  party. 

Admissions  and  replicaliona-8  CaL  275;  12  Cal.  403;  15  Cal.  638;  19 
^28;  31  CaL  231;  32  CaL  450;  34  Cal.  160;  40  Cal.  110;  41  Cal.  133,279;  44 
CaL  100;  48  CaL  483;  49  Cal.  301;  52  CaL  565. 

§  463.  A  material  allegation  in  a  pleading  is  one  essen- 
tial to  the  claim  or  def ense#  and  which  could  not  be 
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Stricken  from  tlie  pleading  without  learing   It  iosal 

Matsrial  aUseaHim 
complaint,  aee  Factb. 
13ln:  ansner, deolala P 

§  464.  The  piaintifT  and  (lefeadant,  respectively,  tn* 
be  allowed,  on  motion,  to  make  a  Bupplementnl  comply 
oianawei.  alleging  facts  materia,!  to  the  case  occurrin 
after  tbe  former  complaint  or  answer. 

Oomplainl,nipplem«Di)a-eCal.481i  MCal.CTOi  UCal.SIWi  Mti 

Aiuwer,  sappleniealal-ST  CaL2n;  30  Cat  tli;  U  (M.lSlt  «  01 
OT;  Hardlne  ".  Ulncar,  April  eth,  1880.  ' 

AmsKdlng  plsadlngs— see  aec.  C,2. 

$  465.  All  pleadings  snbsequeat  to  the  complaint  mni 
be  filed  with  the  clerk,  and  copies  thereof  served  apoi 
the  adverse  part;  or  his  attorney.    [In  effect  July  Ist 


i-for 


ry[ng,47Ca].H. 
ed.UCal.ZM. 
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CHAPTER  VnL 

VARIANCE— BIISTAEZES  IN  PLEADINGS 
AND  AMENDliSENTS. 

MiBterial  yaiiaiices,  bow  provided  for. 
^  Immaterial  variance,  liow  provided  for. 
Wbat  not  to  be  deemed  a  variance. 
Amendments  of  course,  and  effect  of  demurrer. 
!}CL  Amendments  by  the  court.   Enlarging  time  to  plead  and  reliev- 
ing from  Judgments,  etc. 
in.  Suing  a  party  bv  a  fictitious  name,  wben  aUowed. 
ift  No  error  or  detect  to  be  regarded  unless  it  affects  substantial 
rigbts. 

§  469.  No  variance  between  the  allegation  in  a  plead- 
ing and  the  proof  is  to  be  deemed  material,  unless  it  lias 
utoally  misled  the  adverse  party  to  his  prejudice  in  main- 
tiining  his  action  or  defense  upon  the  merits.  Whenever 
itftppears  that  a  party  has  been  so  misled,  the  court  may 
Oder  the  pleadings  to  be  amended,  upon  such  terms  as 
my  be  just.    [In  effect  July  Ist,  1874.  J 

Xstexial  variance— 32  GaL  11 ;  45  CaL  193, 515. 

bmaterial  variance— sec.  470. 

Tarianco;  &tal— sec.  471. 

^  §  470.  IWhere  the  variance  is  not  material,  as  provided 
ii  the  last  section,  the  court  may  direct  the  fact  to  be 
fonnd  according  to  the  evidence,  or  may  order  an  imme- 
diate amendment,  without  costs. 
Tariance— material,  sec.  469;  fatal,  sec.  471,  and  note;  curable,  sec. 

§  47L  Where,  however,  the  allegation  of  the  claim  or 
defense  to  which  the  proof  is  directed,  is  unproved,  not  in 
•ome  particular  or  particulars  only,  but'  in  its  general 
■cope  and  meaning,  it  is  not  to  be  deemed  a  case  of 
Taiiance,  within  the  last  two  sections,  but  a  failure  of 
proof. 

ftoof— generally,  sees.  1824, 1869. 

^oof,  &ilnre  of— dismissal  for,  sec.  081,  subd.  6:  generally,  see 
FATAL  Yabiasoe,  infra, 

„7aiianc6— fatal,  8  Cal.  191;  0  Cal.  503:  10  Cal.  332;  22  Cal.  515;  83  Cal. 
Ill;  35  Cal.  191;  41  Cal.  96;  45  GaL  38, 517;  49  Cal.  347;  51  Gal.  605:  cura- 
Ue, sees.  460. 470;  7  Cal.  136;  20  Cal.  590;  28  Cal.  265;  30  CaL  364;  31  CaL 
n;  32  CaL  14, 89;  36  Cal.  94, 168;  39  Gal.  691;  41  CaL  657. 
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§  472.  Any  pleading  may  he  amended  once  by  the 
party  of  course,  and  without  costs,  at  any  time  before 
answer  or  demurrer  tiled,  or  after  demurrer  and  before  the 
trial  of  the  issue  of  law  thereon,  by  filing  the  same  ad 
amended,  and  serving  a  copy  on  the  adverse  party,  who  ; 
may  have  ten  days  thereafter  in  which  to  answer  or 
demur  to  the  amended  pleading.  A  demurrer  is  not 
waived  by  filing  an  answer  at  the  same  time ;  and  when 
the  demurrer  to  a  complaint  is  overruled,  and  there  is  no 
answer  filed,  the  court  may,  upon  such  terms  as  may  be 
just,  allow  an  answer  to  be  filed.  If  a  demurrer  to  the 
answer  be  overruled,  the  facts  alleged  in  the  answer  must 
be  considered  as  denied,  to  the  extent  mentioned  in  sec* 
tion  462.    [In  effect  July  1st,  1874.] 

Heading,  amendment  of— complaint,  10  GaL  410;  14  Gal.  202;  30  CaL 
76;  34  Cal.  167 :  answer,  see  infra. 

Complaint,  amended— filing,  sec.  432;  28  CaL  246:  serving,  53  CaL 
293:  generally,  sec.  473n. 

Declining  to  amend— effect  of,  see  Waives  mider  Akendmeitt, 
sec.  473n. 

Answer— Amendment  of,  sec.  473n.  With  demurrer,  waiver  formerly, 
1  Cal.  206,  470:  at  same  time,  sec.  431.  After  demurrer  overruled,  no^ 
tice,  sec.  476:  terms,  12  Cal.  440;  23  Cal.  127;  28  Cal.  672;  38  Cal.  539. 

§  473,  The  court  may,  in  furtherancb  of  justice,  and  on 
such  terms  as  may  be  proper,  allow  a  party  to  amend  any 
pleading  or  proceeding  by  adding  or  striking  out  the 
name  of  any  party,  or  by  correcting  a  mistake  in  the 
name  of  a  party,  or  a  mistake  in  any  other  respect;  and 
may,  upon  like  terms,  enlarge  the  time  for  answer  or  de- 
murrer.   The  court  may  likewise,  in  its  discretion,  after 
notice  to  the  adverse  party,  allow,  upon  such  terms  as  may 
be  just,  an  amendment  to  any  pleading  or  proceeding  in 
other  particulars;  and  may  upon  like  terms  allow  an 
answer  to  be  made  after  the  time  limited  by  this  Code; 
and  may,  also,  upon  such  terms  as  may  be  just,  relieve  a 
party  or  his  legal  representative  from  a  judgment,  order, 
or  other  proceeding  taken  against  him  through  his  mis- 
take, inadvertence,  surprise,  or  excusable  neglect;  pro- 
videdj  that  application  therefor  be  made  within  a  reasona- 
ble time,  but  in  no  case  exceeding  six  months  after  such 
judgment,  order,  or  proceeding  was  taken.    When  from 
any  cause  the  summons  in  an  action  has  not  been  person- 
ally served  on  the  defendant,  the  court  may  allow,  on 
such  terms  as  may  be  ;iust,  such  defendant  or  his  legal 
representative,  at  any  tmie  within  one  year  after  the  ren- 
dition of  any  judgment  in  such  action,  to  answer  to  the 
merits  of  the  original  action.    When,  in  an  action  to 
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irer  the  poasession  of  personal  property,  the  i>er8on 

g  any  affidavit  did  not  truly  state  the  value  of  the 

ipeity,  and  the  ofB^r  taking  the  property,  or  the  sure- 

on  any  bond  or  undertaking,  is  sued  for  taking  the 

,e,  the  officer  or  sureties  may  in  their  answer  set  up  the 

value  of  the  property,' and  that  the  person  in  whose 

If  said  affidavit  was  made  was  entitled  to  the  posses- 

of  the  same  when  said  affidavit  was  made,  or  that  the 

ae  in  the  affidavit  stated  was  inserted  by  mistake,  the 

shall  disregard  the  value  as  stated  in  the  affidavit, 

give  judgment  according  to  the  right  of  possession  of 

property  at  the  time  the  affidavit  was  made.    [In 

March  9th,  1880.] 

Ht7,  naxae  of— see  under  Axxkdxekt,  infra. 

Srtake  in  other  respect— see  same. 

lonision  of  time— 5  Cal.  62. 

(tter  particalars— see  under  Amendmxitt  infra,  topics  AirswEB, 

tePLAINT,  DSFAULT,  JUDOHISNT,  etc. 

Aidginent,  order,  etc.— relief  from,  see  under  Ahekdmextt  infra, 
iVksDEFAni.T,  Equity,  Judomxitt,  etc. 

tepnw,  etc.— see  under  Ambndioeht,  topic  Opeitinq  Defaitlt  ; 
^aec  657,  subd.  3,  and  28  CaL  335. 

knmons— not  personally  served,  6  Cal.  101 ;  and  see  under  Amend- 
vn,  topic  OPBNiiro  Default. 

tern  and  delivery— affidavit  on,  sec.  510. 

AMENDMENT. 

JUver— 5  Cat  119;  16  CaL  153;  17  CaL 285;  22  CaL  130, 358;  29  Cal.  637; 
iCU.  318;  31  CaJ.  185;  38  CaL  72;  40  Cal.  445;  47  Cal.  174, 416, 608. 

Clerical  errors— 19  Cid.  127;  and  see  sec.  475  and  noto. 

Complaint— sees.  432, 472;  3  CaL  75;  5  CaL  224;  6  Cal.  413;  15  Cal.  145; 
>|CaL76:  27  CaL  35;  28  Cal.  673;  30  CaL  77;  32  CaL  136, 339:  37  Cal.  282; 
ICU.  128, 616:  48  Cal.  171;  50  CaL  525, 549;  63  CaL  38;  Kelly  v.  McKib- 
n,  Feb.  22nd,  1880, 5  Pac.  C.  L.  J.  38. 

Conditiozis  of— see  Tebus. 

Costs— bill  of,  cocTMfcing,  8  Cal.  115:  as  terms  of  amendment,  49  CaL 
W;  and  see  Tskbis. 

I^efault,  opening— conditions,  see  Teshs:  grounds  for,  2  Cal.  243; 
(CaL  101;  9  CaL  130;  16  CaL  377:  18  Cal.  455;  19  Cal.  114, 605. 632:  20  CaL 
|S;  34  CaL  235;  37  CaL  247;  40  CaL  97, 154;  41  Cal.  17,314:  43  Cal.  254;  46 
^63;  47  CaL  86,  619;  49  Cal.  33:  motion  for,  16  CaL  160;  43  Cal.  253: 
Aowlng  for,  5  C^,80;  6  Cal.  174;  7  CaL  280;  9  CaL  137;  20  CaL  138;  21 
CaL  306;  23  CaL  129;  Bailey  v.  Taafe,29  Cal.  423;  33  CaL  325;  34  CaL  80; 
45  CaL  54;  51  CaL  118;  63  CaL  69:  time  for,  see  TEiui  of  Coust. 

^Discretion— of  court  below  as  to,  see  sec.  128,  subd.  8;  sec.  657,  prener- 
^note;  1  CaL  194, 409;  3  Cal.  115;  4  CaL  229:  9  CaL  58:  13  CaL  (iOu;  16 
ClU53;  20 Gal.  138;  22  CaL  127;  27  Cal.  238;  29  Cal.  74;  40  Cal.  445;  Page 
V.  Williams,  June  10, 1880, 5  Pac.  C.  L.  J.  490. 

Sqnity,  control  over  judgment  in— vacating  for  fraud,  13  CaL  558; 

Code  CT7.  Psoo.— 16. 
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21  Gal.  442:  relief,  wtaen  none  at  law,  3  Oal.  180 1  5  CaL  4«7;  8  GaL  22:  t ' 
Cal.  32 ;  14  Gal.  157  i  20  Gal.  114 :  foreclosure ,  see  Mobtoaob. 

Exeontion— 63  C'al.  S57.  ,  I 

G«neraU7-2  Gal.  194;  3  GaL  115;  7  GaL  135;  14  Gal.  201;  17  Cal.  285;  m 

GaL  445;  41  Gal.  17, 312;  43  GaL  253:  45  Gal.  53;  47  GaL  527;  48  Cal.  562;  m 

GaL  846;  and  see  DisoBBTioN,  JusTiOB,  Libbaalitt,  and  TBBAt^j 

in/ra.  *^] 

Immaterial— see  JtrsTiCB. 

Judgment—Correction  qf,  see  Ntrero  pbo  Tuirc,  and  5  GaL  493;  45  i 
Gal.  64;  53  Gal.  68.  Amendment  of  pleadings  after ^  31  GaL  195;  40  Cal.  445.  i 
47  Gal.  t)08;  48  Gal.  171.  Relief  from:  vacating,  see  Default,  OPBNiKe» ; 
and  5  Cal.  80;  47  Gal.  619;  49  Gal.  266;  50  Cal.  160;  53  Gal.  197:  modUy^i 
iQg,  47  GaL  259;  49  Gal  233 :  equity,  control  over,  see  Equity. 

Jastice— substantial.  In  furtherance  of,  5  GaL  119;  17  GaL  285;  22  CaL  ; 
231 ;  30  Gal.  321 ;  38  GaL  75 ;  46  GaL  327 ;  47  Cal.  428.  , 

Liberality— as  to,  2  GaL  194;  18  Gal.  349;  23  Gal.  81 ;  88  Cal.  163.  | 

Limitations— statute  of,  amendment  Jjy  pleading,  see  PLXADUZfl^  J 
under  Limitations  Generally,  sec.  3l2n. 

Mistake— relief  from,  see  Default,  opbnino,  and  JuDOiiBNTi  1 
also,  Richardson  v,  Mussey,  Feb.  23rd,  1880, 5  Pac.  G.  L.  J.  70. 

Mortgage— and  foreclosure,  16  Gal.  461 ;  49  Gal.  678;  52  Cal.  656. 

Nunc  pro  tunc— entry,  9  Cal.  351;  27  GaL  491;  and  see  Sboobd, 
Tbiui  of  Court. 

Oversights— of  counseL  38  Gal.  163. 

Party,  name  of— see  AiiEiTDMBirT  unAer  Parties  generally,  sec. 
367n,  also  1  Gal.  172, 175, 191, 410:  2  Gal.  237:  9  Cal. 56;  13  Gal.  70, 558;  15 
CaL  9;  48  Cal.  434;  49  GaL  306;  50  Gal.  258;  51  GaL  153;  53  Gal.  38. 

Pleading— sec.  472n. 

Process— 2  Cal.  193;  53  GaL  557. 

Record— see  JUDOMENT,  and  Tbbm  of  Goubt;  also,  S  CaL  255;  4 
Cal.  331;  9  Cal.  173, 351;  19  Cal.  127;  20  Gal.  632;  27  GaL  491;  45  CaL  118. 

Referee— no  power  to  allow,  when,  2  GaL  197. 

Return— of  officer,  23  Gal.  81. 

Term  of  court— After  expiration  of,  formerly,  see  ADJOUBmcBirr, 
sec.  33,  note  on  Jurisdiction  and  Terms,  sec.  78n;  also,  2  CaL  683; 
3  Cal. 255;  4  Gal.  106, 280;  5  Gal. 407:  0  Gal.  173;  19  CaL  127, 708;  20  CaL  109, 
632;  25  Cal.  17;  28  Cal.  335;  30  GaL  197;  51  Cal.  118. 

Terms— allowance  on,  generally,  49  GaL  808:  for  opening  default,  21 
Cal.  443;  36  Cal.  288;  41  c£.  17;  48  Cal.  562;  49  GaL  33, 101. 

Verif3ring— amendment  by,  see  sec.  446». 

Waiver— by  amending,  14  Gal.  25:  by  declining  to  amend,  24  CaL  633; 
36  CaL  112;  50  Cal.  499:  by  resisting  amendment,  10  GaL  347:  of  aiueud- 
meut  by  answering,  42  Cal.  227. 

§  474.  When  the  plaintiff  is  ignorant  of  the  name  of  a 
defendant,  he  must  state  that  fact  in  the  complaint,  and 
such  defendant  may  be  designated  in  any  pleading  or  pro- 
ceeding by  any  name,  and  when  his  true  name  is  discov- 
ered the  pleading  or  proceeding  must  be  amended  accord- 
ingly. 

Fictitions  name  nsed-2  Cal.  562:  14  Gal.  119:  27  CaL  99;  40  GaL  490; 
42  Cal.  227, 577;  45  GaL  692;  60  Cal.  206, 565;  McCreery  v.  Everdhig,  Feb. 
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ill.  1880, 5  Pae.  C.  li.  J.  9 ;  Sbermaa  v.  McCarthy,  March  Srd,  1880, 5  Pae. 
P^L.J.58. 

§  475.  The  court  mast,  in  every  Bt&gQ  of  an  action,  dis- 
Krd  any  error  or  defect  in  the  pleadines  or  proceedings 
ich  does  not  affect  the  snbstantial  rights  of  the  parties, 
i  no  judgmeni;  shall  he  reyersed  or  affected  by  reason 
sach  error  or  defect. 

t.  AmenrtTnent— sec.  473r. 

floors  not  prejudicial— see  sec  657,  snbd.  7n,  and  9  Cal.  269;  16  Cal. 
;30Cal.  586:  31  Cal.  383;  82  CaL  11, 145;  48  CaL  346, 354;  61  CaL  175;  52 
.171.338;  53  Cal.  491, 557. 

|r{47€w  TVhen  a  demurrer  to  any  pleading  is  sustained 
^orermled,  and  time  to  amend  or  answer  is  given,  the 

ieso  giv^n  runs  from  the  service  of  notice  of  the  decis- 

wronier.     [In  effect  July  Ist,  1874.] 

mpatatlon  of  time— sec.  12tt. 

fine  to  answer— sees.  432, 472, 473. 

lotice,  service  of— sec.  1010  et  seg. 

OicnroJing  demozrer— Notice  of,  incorporating  in  record,  52  CaL 


TITLE  Vn.  " 

Of  the   Provisional   Remedies    in    CivIS 
Actions. 

Chap.      I.  Arrest  and  Bail.  • 

n.  Claim  and  delivery  of  Personal  Property. 

HI.  iDJunctlon. 

lY.  Accacbment. 

V.  Receivers.  ' 

VI.  Deposit  ia  Court.  i 

[172] 


itterlll,  ukd  eopT  to 


!sted,  u  berelnaftet 

a  for  tbc  recovery  of  money  ot  datDHges 

..  _^ioD  arising  upon  contract,  ezpress  or 

Implied,  when  the  defendant  is  about  to  depart  from  the 
Bute  vittx  intent  to  defiaod  bis  creditois; 
2.  Id  sn  action  for  a  fine  or  penalty,  or  for  money  oi 
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property  embezzled,  or  fraudulently  misapplied,  or  con- 
verted to  his  own  use,  by  a  public  officer,  or  an  officer  of 
a  corporation,  or  an  attorney,  factor,  broker,  agent,  or 
clerk,  in  the  course  of  his  employment  as  such,  or  by  any 
other  person  in  a  fiduciary  capacity;  or  for  misconduct  or 
neglect  in  office,  or  in  a  professional  employment,  or  for 
a  willful  violation  of  duty;^ 

3.  In  an  action  to  recover  the  possession  of  personal 
property  unjustly  detained,  when  the  property,  or  any 
part  thereof,  has  been  concealed,  removed,  or  disposed  ot, 
to  prevent  its  being  found  or  taken  by  the  sheriff; 

4.  When  the  defendant  has  been  guilty  of  a  fraud  in 
contracting  the  debt  or  incurring  the  obligation  for  which 
the  action  is  brought;  or  in  concealing  or  disposing  of  the 
property  for  the  taking,  detention,  or  conversion  of  which 
the  action  is  brought; 

5.  When  the  defendant  has  removed  or  disposed  of  his 
property,  or  is  about  to  do  so,  with  intent  to  defraud  his 
creditors.    [In  effect  July  1st,  1874.] 

Arrest— generally,  2  Cal.  G09;  3  Cal.  377;  8  CaL  87. 

StTBDivisioir  1.  Oontract,  express  or  implied— see  Civil  Code, 
sees.  li>20, 1(>21. 

Subdivision  2.  Agent's  misappropriation— 1  CaL  346;  8  Cal.  G24. 

Subdivision  3.   Claim  and  delivery— generally,  see  sec.  509  et  seq* 

Subdivision  4.  Fraud— 1  CaL  440;  6  Cal.  61, 240. 

§  480.  An  order  for  the  arrest  of  the  defendant  must 
be  obtained  from  a  judge  of  the  court  in  which  the  action 
is  brought.    [In  effect  March  9th,  1880.] 

§  481.  The  order  may  be  made  whenever  it  appears  to 
the  judge,  by  the  affidavit  of  the  plaintiff,  or  some  other 
person,  that  a  sufficient  cause  of  action  exists,  and  that 
the  case  is  one  of  those  mentioned  in  section  four  hundred 
and  seventy-nine.  The  affidavit  must  be  either  positive 
or  upon  information  and  belief;  and  when  upon  informa- 
tion and  belief,  it  must  state  the  facts  upon  which  the  in- 
formation and  belief  are  founded.  If  an  order  of  arrest 
be  made,  the  affidavit  must  be  filed  with  the  clerk  of  the 
court.    [In  effect  July  1, 1874.] 

Order— generally,  3  Cal.  377;  6  Cal.  57, 318;  10  Cal.  411. 

Affidavit— requisites  of,  2  CaL  607. 

§  482.  Before  making  the  order,  the  judge  must  require 
a  written  undertaking  on  the  part  of  the  plaintiff,  witli 
sureties  in  an  amount  to  be  fixed  by  the  judge,  which 
must  be  at  least  five  hundred  dollars,  to  the  effect  that 
the  plaintiff  will  pay  all  costs  which  may  be  adjudg^ed  to 
the  defendant,  and  all  damages  which  he  may  sustam  by 
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MttBon  of  the  arrest,  if  the  same  be  wrongful,  or  without 
Wd^ent  cause,  not  exceeding  the  snm  specified  in  the 
Vdertaking.  The  undertaking  must  be  filed  with  the 
tferk  of  the  court.    [In  effect  July  1st,  1874.] 

•trndertaldiig— generally,  sees.  941n,  1097;  also  see  sees.  2S9,  subd.  S, 
MdUlfSobcLi. 

§  483.  The  order  may  be  made  at  ihe  time  of  the  issu- 
ng  of  the  summons,  or  any  time  afterwards  before  judg- 
wt.  It  must  require  the  sheriff  of  the  county  where  the 
lefendant  may  be  lonnd,  forthwith  to  arrest  him  and  hold 
tan  to  bail  in  a  specitied  sum,  and  to  return  the  order  at 
toe  therein  mentioned,  to  the  clerk  of  the  court  in  which 
le  action  is  pending. 

tkder  of  axrest— when  may  be  made,  6  CaL  320. 

{  484.  The  order  of  arrest,  with  a  copy  of  the  affidavit 
^m  which  it  is  made,  must  be  delivered  to  the  sheriff, 
irto,  upon  arresting  the  defendant,  must  deliver  to  him  a 
npy  of  the  affidavit^  and  also,  if  desired,  a  copy  of  the 
Oder  of  arrest. 

§  485.  The  sheriff  must  execute  the  order  by  arresting 
Ike  defendant  and  keeping  him  in  custody  until  dis- 
iuged  by  law. 

i  486.  The  defendant,  at  any  tune  before  execution, 
pst  be  discharged  from  the  arrest,  either  upon  giving 
M  or  upon  depositing  the  amount  mentioned  in  the 
tderof  arrest. 

S  487.  The  defendant  may  give  bail  by  causing  a  writ- 
te  undertaking  to  be  executed  by  two  or  more  sufficient 
hreties,  to  the  effect  that  they  are  bound  in  the  amount 
teitioned  in  the  order  of  arrest,  that  the  defendant  will 
tt  all  times  render  himself  amenable  to  the  process  of 
tte  court  during  the  pendency  of  the  action,  and  to  such 
ttmay  be  issued  to  enforce  the  judgment  therein,  or  that 
ftey  will  pay  to  the  plaintiff  the  amount  of  any  judgment 
vhich  may  be  recovered  in  the  action. 

Bail-effect  of,  as  waiver.  6  Gal.  59:  qaaliflcations  of,  sees.  494, 1057; 
mettes,  complaint  against,  45  Cal.  252. 

S  488.  At  any  time  before  judgment,  or  within  ten 
days  thereafter,  the  bail  may  surrender  the  defendant  in 
tbeir  exoneration ;  or  he  may  surrender  himself  to  the 
iheriff  of  the  county  where  he  was  arrested. 

Surrender  of  defendant— 5  Cal.  03;  8  Cal.  553. 

§  489l  For  the  purpose  of  surrendering  the  defendant, 
the  bail,  at  any  time  or  place  before  they  are  finally 
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charged,  may  tbemaelres  arrest,  or,  by  a  written  anthoi 

ity  indoned  on  a  certified  cop;r  of  tba  undertakina.  ma 
empower  tho  sherifl  to  do  so.  Opon  the  arrest  of  defeni 
ant  by  the  BheiiS,  or  upon  his  delivery  to  the  sheriff  1h 
the  bail,  or  upon  liis  own  surrender,  the  bail  are  exond 
ated,  if  such  arrest,  delivery,  or  surrender  take  place  M 
fore  the  expiratiop  of  ten  days  after  judgment;  but  I 
Buch  arreatj  delivery,  or  Hurreuder  be  not  made  withS 
ten  days  after  judgment,  the  bail  are  Anally  charged  a 
their  undertaking,  and  bound  to  pay  the  amount  of  (ll 
judgmenc  witliin  tea  days  thereafter. 

Ball—liability  or,  9  Cal.  IT. 

jQdgmoni— within  ten-day«  after,  8  C»L  Bjl. 

§  490.  If  tiie  bail  neglect  or  refuse  t< 


§  491.  The  bail  are  exonerated  by  the  deatli  of  the  dt 
fendant,  or  his  imprisonment  in  a  State  Prison,  or  by  U 
legal  discbarge  from  the  obligatioa  to  render  himsel 
amenable  to  the  process. 

§  492.  Within  the  time  limited  for  that  purpose,  th 
sheriff  must  file  the  order  of  arrest  iu  the  oESce  of  th 
clerk  of  the  court  in  irhich  the  action  is  pending,  wit 
his  return  iodorsed  thereon,  togetber  with  a  copy  o(  th 
undertaking  of  the  ball.  The  original  undertaking  h 
must  retain  in  his  possessiou  until  filed,  aa  herein  pn 
vided.  The  plaintiff,  within  ten  days  thereafter,  ma; 
serve  upon  the  sheriff  a  notice  that  he  does  not  accept  tb 
bail,  or  he  is  deemed  to  have  accepted  them,  and  th 
sheriff  is  exonerated  from  liability.  If  no  notice  b 
served  within  ten  days,  the  original  undertaking  moa 
be  filed  with  the  clerk  of  the  court. 

493.  Within  five  days  after  the  receipt  of  notice,  th. 
sheriff  or  defendant  may  give  to  the  plaintiff,  or  hia  att« 
ney,  notice  of  the  justification  of  the  same,  or  other  bid 
(specifying  the  places  of  residence  and  occupations  of  th 
latter),  before  a  judge  of  the  court,  or  county  clerk,  at'i 
ipecified  time  and  place;  the  time  to  be  not  less  than  fiv 
nor  more  than  ten  days  thereafter,  except  by  consent  a 
parties.  In  case  other  ball  be  given,  there  most  be  a  n«a 
undertaking.    [In  effect  March  9th,  1S80.] 

?494.  The  qualifications  of  bail  rfre  as  follows : 
.  £ach  of  them  must  be  a  resident  aod  householder,  oi 
freeholder,  within  the  state. 


S7 .  AB&B8T  AKD  BAIL.  §§ 

Z  Each  mwst  be  worth  the  amoant  specified  in  the  order 
ftfae  arrest,  or  the  amount  to  which  tne  order  is  reduced, 
mded  in  this  chapter,  over  and  ahoye  all  his  debts 
lliabiiities,  exclusiye  of  property  exempt  from  execu- 
i;  bat  the  judge  or  county  clerk,  on  justification,  may 
m  more  than  two   sureties  to  justify   severally,  in 
vonts  less  than  that  expressed  in  the  order,  if  the 
Die  justification  be  equivalent  to  that  of  two  sufficient 
Pto  effect  July  1st,  1874.] 
Qnlificatioii*— of  bail,  sec.  1057. 

{495.  For  the  purpose  of  justification,  each  of  the  bail 
It  attend  before  the  judge  or  county  clerk,  at  the  time 
[place  mentioned  in  the  notice,  and  may  be  examined 
th,  on  the  part  of  the  plaintiff,  touching  his  suffi- 
/,  in  such  manner  as  the  judge  or  clerk,  in  his  discre- 
Finay  think  proper.    The  examination  must  be  re- 
)d to  writing,  and  subscribed  by  the  bail,  if  required 
rthe  plaintiff. 

Hon— sec.  259,  subd.  3;  10  CaL  189. 


1496.  If  the  judge  or  clerk  find  the  bail  sufficient,  he 
Itamiex  the  examination  to  the  undertaking,  indorse 
.^i^owance  thereon,  and  cause  them  to  be  filed,  and  the 
[ME  is  thereupon  exonerated  from  liability, 
wt  comxnisaioners— power  as  to  bail,  sec.  259,  subd.  3. 

^497.  The  defendant  may,  at  the  time  of  his  arrest, 

ad  of  giving  bail,  deposit  with  the  sheriff  the  amount 

ioned  in  the  order.    In  case  the  amount  of  the  bail 

Rdnced,  as  provided  in  this  chapter,  the  defendant 

deposit  such  amount  instead  of  giving  bail.     In 

er  case,  the  sheriff  must  give  the  defendant  a  certifi- 

[lite  of  the.  deposit  made,  and  the  defendant  must  be 

}  ocfaarged  from  custody. 

%>Bit  in  court— sees.  572-574, 2104. 

S  498L  The  sheriff  must,  immediately  after  the  deposit, 
{^tbesame  into  court,  and  take  from  the  clerk  receiv- 
ng  the  same  two  certificates  of  such  payment,  the  one  of 
vhich  he  shall  deliver  to  the  plaintiff ^s  attorney,  and  the 
<iMto  the  defendant.  For  any  default  in  making  such 
payment,  the  same  proceedings  may  be  had  on  the  official 
^  of  the  sheriff,  to  coUect  the  sum  deposited,  as  in 
other  cases  of  delinquency. 

Bbniff—peiuaty  for  non-payment,  Political  Code,  sec.  4181. 

§  499.  If  money  is  deposited,  as  provided  in  the  two 
'^  sections,  bail  may  be  given,  and  may  justify  upon 


notice,  at  our  time  before  Judgment ;  and  on  the  filing  o 
tbe  undettafcliiK  and  jusiifloation  with  the  clork,  thi 
money  deposited  mus(  be  refunded  to  the  defendant. 

g  500.  Where  money  has  been  dopoaited,  if  it  retnaii 
on  deposit  at  the  time  of  the  recovery  of  a  jadgment  ii 
favor  of  the  plaintiff,  the  clerk  most,  under  the  ujrectSca 
of  t)ie  coatt,  apply  the  same  in  satisfaction  thereof,  aid 
after  satisfying  the  judgment,  refund  the  surplus,  if  aaf 
to  the  defendant.  If  the  judgment  is  Id  favor  of  the  d» 
ft'odant,  the  clerk  must,  under  like  direction  of  the  cotu< 
refund  to  him  the  whole  sum  deposited  and  remalmli|| 

g  SOI.  If.aiterbeinearreated,  the  defendant  escape  <4 
in  rescued,  the  sheriff  is  liable  as  hail;  but  he  may  dis 
oliarge  himself  from  such  liability  by  the  giving  bail  if 


,li^ 


returned  unaatlsfied  in  whole  o_ , ,.,_. 

ceedings  may  be  had  on  his  olBcial  boad  for  the  reoove^ 
of  the  whole  or  any  deficiency,  as  in  other  cases  of  detiit- 
qiicncy.  .^ 

§  SOS.  A  defendant  arrested  may,  at  any  time  befoi4 
the  trial  of  the  action,  or  "  "■ — '^ "■-'  '    ' 


o  trial,  before  the 


entry  of  judgmeut,  apply  to  the  judge   who  made  thi 

'  ~   ""  '■ '  'n  which  the  action  is  pen^~~ 

i  the  order  of  a: 


fhich  the  action  is  pending,  i.,. . _ 

reasonable  notice,  to  vacate  the  order  of  arrest  or  t^ 
reduce  the  amount  ot  bail.  If  the  application  be  mad« 
upon  alBdavits  on  the  part  of  the  defendant,  but  noi 
otherwise,  the  plaintiffs  mav  oppose  the  same  by  affida- 
vits or  otiier  proofs,  in  addition  to  those  on  which  tha 
order  of  arrest  was  made.  [In  effect  July  Ist,  1874.) 
Dolondant'i  .  ~  .  — 


MoHan 


-ICal.  91 


3Cal.I7 


§  304.  If.  upon  auoh  application,  it  appears  that  there 
was  not  BulBcient  cause  for  tbe  arrest,  the  order  muat 
bo  vacated ;  or  if  it  appears  that  tiie  bail  wus  tixed  too 
higli,  the  amount  must  he  reduceil.  • 

DiHhut*— DO  reurat  tlui,  2  CaL  MD, 


CIiAIlI  AND  DKLIVBRT.  §§  509-10 


CHAPTER  n. 
CLAIM    AJSm   DELIVERS  OF   PERSONAL 


Delirery  of  personal  property,  when  It  may  be  claimed. 
.    AiBdATit  and  its  reqaisites. 
ilL  ReqaisltioQ  to  sheriff  to  take  and  deliver  tlie  property. 
iC  Secarity  on  the  part  of  the  plaintiff  and  proceedings  in  serving 

the  order. 
\9l  Exception  to  sureties  and  proceeding  thereon,  or  on  failure  to 

exceot 
14  Defendant,  when  entitled  to  redelivery. 
lEL  Justification  of  defendant's  sureties. 
£&  Qoaliflcation  of  sureties. 

ST.  Property,  how  taken,  when  concealed  in  building  or  iuclosure. 
fi&  Property,  how  kept. 
US.  CbUin  of  property  by  third  person, 
i  Sb.  notice  and  affidavit,  when  and  where  to  be  filed. 
\  EL  Actions  on  undertaking. 

1 509.  The  plaintiff  in  an  action  to  recover  the  posses- 

tttof  personal  property  may,  at  the  time  of  issuing  the 

mmoDS,  or  at  any  time  before  answer,  claim  the  dellv- 

«yof  such  property  to  him,  as  provided  in  this  chapter. 

.  fiecovery  of  possession— of  personalty,  Code  remedy  for,  27  Cal. 

•: seal. 563;  63CaL43S. 

I  Gbim  and  dellTery— optional,  38  Cal.  583;  generally,  3  Cal.  4U9;  ll 

gL»;  14  Cal.  410;  22  Cal.  138;  27  CaL  451 ;  28  CaL  605;  34  Cal.  G45:  36 
ttLm;38CaL«07,683. 

J  510.  Where  a  delivery  is  claimed,  an  affidavit  must 
Kmade  by  the  plaintiff,  or  by  some  one  in  his  bebalf, 
uoring: 

L  That  the  plaintiff  is  the  owner  of  the  property 
claimed  (particularly  describing  it),  or  is  entitled  to  the 
fusession  thereof; 

1  That  the  property  is  wrongfully  detained  by  the  de- 


l  The  alleged  cause  of  the  detention  thereof,  accord- 
■R  to  his  best  knowledge,  information,  and  belief; 

1  That  it  has  not  been  taken  for  a  tax,  assessment,  or 
"Be,  parsaant  to  a  statute,  or  seized  under  an  execution 
Van  attachment  against  the  property  of  the  plaintiff,  or 
1 80 seized,  that  it  is  by  statute  exempt  from  such  seizure. 

5.  The  actual  value  of  the  property. 

Mees*  coorts— sec.  510  et  aeg.;  made  applicable  to,  sec.  870. 
'  oQBDiTiBioH  6.  Value— incorrectly  stated  in  affidavit,  sec.  473. 


s. 


S  911.  The  plafntiS  or  hla  attorney  maj',  tlieren]i 

iniSoraemenc  in  writing  upon  tlio  affidavit,  reqi 

erifi  of  the  county  where  the  property  claimed  B 
uc,  bu  take  the  narae  from  the  defendant. 

§  S12.  Upon  3,  receipt  of  tlie  affidavit  and  notice,  n 
a  written  nndertaking,  executed  b;  two  or  more  eumti 
snretiea,  approved  by  the  sheriff,  to  the  effect  that  tl 
acs  bound  to  the  defendant  in  double  the  value  of 
property,  as  stated  in  the  affidavit  for  the  prosecution 
the  action,  for  tlie  return  o£  the  property  tfi  tiie  defel 
ants,  if  return  thereof  be  adjudged,  and  tor  the  paynoi 
to  him  of  sucli  sum  as  may,  from  any  cause,  be  recovei 
agaiDDt  the  plaintiff,  the  sheritT  must  forthwith  take  i 
property  described  in  the  affidavit,  if  it  be  in  tbe  pos4 
aionof  the  defendant  oi  his  agent,  and  retain  it  in 
custody.  He  mast,  witli out  delay,  serve  on  the  defel 
ant  a  copy  of  the  affidavit,  notice,  and  undertaking, 
delivering  the  same  to  him  personally,  if  he  can  be  fool 
or  to  his  agent  from  whose  possession  the  property 
taken,  or  if  neither  can  be  found,  by  leaving  tbem  at  1 
usual  place  of  abode  of  either,  with  some  person  of  at 
able  a°e  and  discretion,  or  if  neither  have  any  kno' 
place  of  abode,  by  putting  them  In  the  nearest  post-offl 
directed  to  tbe  defendant. 

Solznis  of  prapsrt7— 3  Cal,  113;  H  CbL  UI. 

Undertabing— llab[Uty  on.  1  Gal.  n4i  7  CaL  390;  9  Gal,  MS;  !l  ( 
e2;.'66;:(l^ml33al^"baig^';Eec.lei,aiib<].  1.  '"  '" 

SberiS's  dntiea— Political  Code,  eecs.  <1S>,  419S,  sod  generally,  at 


§  513.  The  defendant  may,  within  two  days  after  t 
service  of  a  copy  of  the  affidavit  and  undertaking,  gj 
notice  tothe  sheriff  that  be  excepts  to  the  suiSciency  oft 
sureties.  If  he  fails  to  do  eo,  be  is  deemed  to  have  wair 
all  objection  to  tbem.  When  the  defendant  excepts,  t 
sureties  must  justify  on  notice  ta  like  manner  as  up 
bail  on  arrest;  and  the  sheriff  is  responsible  for  the  suJ 
clency  of  the  sureties  until  the  objection  to  them  ia  eith 
waived  or  until  tbey  justify.  If  tbe  defendant  except 
the  sureties,  he  cannot  reclaim  the  property  as  provldi 

j-QBiificatiDu  of  nuetlsi— Id  CaL  1B9. 


he  Bnreties  of  the  plaintiff,  teijnlre  tbe  return  thereof, 

P^bli  Eiving to tlioBLeriff  a  written  undortaking,  executed 

ft'  Mv,j  cpriooro  Bufficiont  snroties,  to  the  effect  that  they 

:  I  iiwlouble  the  value  of  the  property,  as  stated 

iihtvit  of  the  pI^ntifF,  for  tlao  deliver;  thereof  to 

iiT,  if  snch  dehverf  heBdiiuleed,  and  for  the  pay- 

'  III  of  SDcb  aam  as  may,  for  any  cause,  be  recov- 

ll^rit  the  defendant.    If  a  retnrn  of  tbe  property 

■c  utiL  sw  ruquired  irithiaflve  days  after  tbe  taking  and 

rvii:c  of  notice  to  the  defendant.  It  must  he  delivered  Co 

I  plaialifi,  except  as  provided  in  section  613. 

'     '  '   I— liabUUj'or.7C3l.aeB;  aliiDEanipareMO.  JlCn; 

gensrally,  hb  lec.  Ml;  qasuauiliona  ot  tun? 


„„_ 

i  515.  The  defendant's 
liotiff  of  Dot  less  tban 
Bt  justify  before  a  jndgt 
inner  as  upon  bail  on  ai 
a  the  siieriA  must  deliver  the  propi 
.   The  sheriff  is  responsible  for  till 


reties,  upon  notice  to  tbe 
>  or  more  than  five  days. 
county  clerk,  in  the  same 
-  anil  upon  such  justitica- 

ty  to  the  defond- 

ilefendant's  aiire- 


■  nnttl  they  justify,  or  until  the  juBtiUcatioi 
■(ted  or  wiuved.  and  niay  retain  the  property  until  thut 
K'  if  they,  or  others  in  their  plooe,  tail  to  justify  at  tbe 
Df  and  place  appolotad,  he  must  dellvet  the  property 
■  liintiff. 


§317.  If  the  property  or  any  part  thereof  he  coocealud 

"-abuildins  or  inclosure,  the  sberifE  must  publicly  de- 

md  its  dellTery;  If  It  be  not  dellvernd,  he  must  causu 

« Imilcliiig  or  inclt^nte  to  be  broken  open,  and  take  ttio 

'"  into  Iii3  possession;  and,  if  neoessaiy,  he  Tnoy 

a  aid  the  power  oE  his  couacy. 
snarBmaliilng  lautloni.  see  SuKnipif'a  Ddtibb.  sk.  ilin. 
I  518.  When  the  sheriff  has  taken  property,  as  in  this 
--'irprovided,  ho  lonat  keep  it  in  a  secure  place,  and 
r  It  to  tbe  party  entitled  thereto,  upon  receiriag  his 
ir  taking  and  ids  necessary  expenses  for  keeping 


^  pTOoa  than  tbe  clefendant  or  iiis  agent,  and  sacli  peraon 
'  ""ks  affldavit  of  his  tide  thereto,  or  right  tn  the  posaea. 
CoDi  Crv.  FBoo,— le. 


§3  930-1  CI.AIK  A»D  DBLTVKBY.  JIM 

HioD  thereof,  stating  the  grounds  ot  duch  title  c«  riglit 
and  sarra  the  xama  apon  the  alierifE,  the  sheriff  is  no 
bound  to  keep  the  propertj  or  deliver  it  to  the  plalatiS 
UDlexH  the  plaintiff,  on  denuiod  of  him  or  his  agent,  ia 
demnif?  tlie  sheriff  againat  suoh  claim,  hj  an  undertak 
Ing,  by  two  aufBcient  sureties;  and  no  claim  to  such  prop 
ercy  by  any  othec  person  than  the  defendant  or  his  agenl 
is  valid  against  the  sheriff  unless  so  made. 

§  520.  Tbesheriffmiistfllethanotice.uudeTtakiDg.and 
amdavLt,  with  his  proceedings  thereon,  with  the  clerk  of 
the  court  in  which  the  action  ia  pending,  within  twen^ 
days  after  taking  the  property  mentioned  therein.  i 

§  921  of  said  Code  is  repealed.  [In  effect  Jnly  1st,  1874.1 


CHAPTER   ni. 

INJUNCTION. 
^  ^itpnGlloni  wbBt  It  la  and  wbo  may  erant 
*   "  ~1uit  lime  It  ma;  be  e'^ated,  aail  w 

1.  InjaDctlon  after  amwer. 

"  * Ity  npon  injanetlon, 

r  to  (Bow  raaae  why  injuncOon  iboo 
taioa  ta  Auspend  uufllnera  of  a  ccrrj 

ID  Id  v^U  or  modify  tnjnncUon. 


ID,  bDw  tad 


I  j  S2S.  An  li^uDctlaii  is  a  writ  or  order  requiring  a  pct- 
Tn  to  refrain  from  a  particular  act.  It  may  be  granted 
court  iu  whicli  the  actioQ  is  brought,  or  by  a  judge 
f;  and  wLen  made  liv  a  judge,  it  may  bo  enforcM 
IP  otdei  of  tlie  court.  [la  effect.  March  iHh,  1880,] 
notion  gsaenllr— form  of,  10  Cal.  N7 ;  deSnltlon,  tee  Writ,  kc. 
idOxiiBB.soc.  IDM:  wopauid  tunnlonof.  itcKHa:  kinds  of, 


>!  DnlfsUonB.bowi 


!d[iy,« 


Hon,  Undfl  of—prorbioiul  oi 


Au  iujnuctiou  may  be  panted  in  tbe  following 


I  [icrpetually. 

,■  ;i  it  appears  by  tbe  complaint  or  aflldBVit  tliai 

:iiui!»3ionorcoiitliiaanc6  of  some  act  duriug  tbe  liti- 

winn  would  produce  waste,  great  or  iiteparable  injury 

'  "^JJIliibitifr 

'i.  WbeD  it  appears  during  tiiu  llligation  that  the  defend- 


or  suffering  to  bo  done,  bc 
iffs  rights,  respecling  tht 
lug  to  render  tlie  juiiKmiin 


£>!iIrSj:'''iii' 


.SwUia.   InapacaUaWiiTT— aCttl,  !tl,mi  B  CbL 

miT<M.MUe&Lmi  IIC*L4«i  IICML1H,1»i  liOt.MOiSlCal. 
4a-7t(M.ai.  TEiMtanadiiat-«CiL»:  UCsLllI:  UCsLtlSi  II 

WiiM-sennalQr.MwrU:  dnrisgforeoloaaTe.wc.TU. 

Twtat— eninlnliur  eoQBcUaD,  lolts,  >al»,  etc.,  t  CaLKO;  flCal.  41;  11 
Cd.MI.3S0i^Ciil^^,WS,!Mi  UOil.17insCal.M7i  HCU.TDi  48 ClL 
4IEi  4:CaLG47j  UCaLU;  49CB1.M;  mcal.ws. 

Fnad-ISCaLm;  TOCal.JSi  «Cs1.M,2T8. 

Tnspua-SClt.llHi7Cal.KH);  14Ca1.lM;  UCb1.206;  leCHl.IWi  II 
C«l.n3llSCBL2W,(13.*«i  MCU.StS;  KCaLMJ;  MCal.476;  S!  CA 
S33;  43CBI.3ES;  OlCaLKa;  iaCli.3Sl;  anilses  Wabts, BDbda. 2 and J, 

§  527.  Tlie  injunctioD  may  be  RTBiited  at  the  time  qI 
issalDg  the  Hummons  upon  the  complaint,  and  at  aoj  time 
aft«rwapj,  before  iudgment,  upon  affidavits.  The  com- 
plaint in  ttieone  case,  and  the  affldavita  in  the  other,  must 
show  aatisfactorily  that  sufficient  grounds  exist  therefor. 
No  injunction  can  be  granted  on  the  complaint  unless  il 
is  venfled.  When  eranted  on  the  complaint,  a  copy  of  (he 
■  complaint  and  verincation  attached  must  be  served  witl 
the  injunction:  when  granted  upon  affidavit,  a  copy  o£  the 
affidavit  must  be  served  with  the  injunction. 

Oomplainl— tor  laJnncClOQ.  ?l  CiL  UIi  U  Csl.  62;  63  Cai.  lOl,  (IC; 
TerlflCBtloa  ot,  bbc.  Me :  presenting  in  udTBuca  of  flUnE,  II  Cil.  m. 


FreliiniiiarT  InjnneiiDn— dlscrellonKT  powen 
3er*iee— mode  ot.  IGGil.  KS;  ^■b^rtfCi 


luacUon,  1  CiL  ss 


.  to  show  caaac;  but  in  sncb  case  tbn  d^leoAajii  miiy 
f  restrained  until  the  Jecisioo  of  the  euurt  ot  juilEe 
Uting  or  reCuBing  the  injunclloD. 


ingordsr 


ic.EWn. 


■  9St9.  Oa  grantini;  an.  iiljuiiction,  tbo  court 

^  ie(]iiiru,  except  whea  tba  peoplo  of  the 

%f,  or  muntcipal  corporation,  or  a  married  woman  iti 

AlseniDBt  lier  husband,  in  a  party  plaioilfT,  a  written 

brtaluiig  on  the  part  of  the  plaintiff,  ndtb  sulSclent 

ttjes,  to  th«  effect  that  tbs  plaintiff  will  pay  to  Ilia 

Jffenj(jiiiedB[icbdamaBes.iiotosoeeding  an  amount  In 

■^■edhed.  as  such  party  may  xastain  by  reason  of  thii 

""   1.  if  the  court  Hnally  dectda  that  the  nljiintlH 

Qtitled  thereto.   Witliin  live  daya  after  the  serv- 

I  injunction,  the  defendant  may  except  to  the 

y  of   the  BuTBtiea.    If  be  fails  to  do  so,  he  I3 

a  liava  waired  all  objectiona  to  them.    When 

to,  the  plaintifTs  auretiea,  upon  notiao  to  the  de- 

jf  not  fess  than  two  nor  more  than  fire  days, 

B  justify  lieforo  a  judge  or  county  clerk  in  the  saiue 
Bneraa  upon  bail  on  airast.  and  upon  failure  to  justify, 
fi  Dthem  in  their  place  fail  to  justify  at  the  time  and 
oointed,  tbe  order  granting  an  injiinuCion  aball  be 
^     [In  effect  AprillOth,  1880.] 

u,  qiullflcu'iDtia  or.aec.  lUIl  justiflcstlou  ar,Bec.4::s. 

IB  oa  injimcllon— ( 

R^yid^faM,  6. PO*. 'O.  L.  J.', 


nopBratlTS  ontQ  ^vcd.  1 


i  CoLfU;  3CBL 


r.  uc  any  of  several  defendants,  should  ba  heard 
L,-r»ntiDg  the  Injunction,  an  order  may  be  made  re- 
;  i<ause  K  be  shown,  at  a  apecilied  time  and  place, 
<-  injanctlon  should  not  be  granted ;  and  the  defeud- 
y,  in  the  meantime,  be  restrained. 
;j  lajuncUoQ— ™<niJji(ii(7or<tor,perLocloI.ia  Cal.MS;  IS  Cal. 
I,  t'4l  CU.  DTTi  laCaLlM:  ilio,  see  generally,  IiICb1.3M. 

il.  Au  InjuDCtion  to  stiapend  the  general  and  oTiIi- 
iitmesa  of  a  corporation  cannot  be  granted  except 
:  court  or  ft  judge  thereof;  nor  can  it  bo  granted 
il  due  notice  of  the  application  therefor  to  the 
[  otDcers  or  managing  agent  of  the  corporation,  ox- 
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cept  when  tlie  people  of  this  State  aie  n  party  to  the  pro 
ceeding. 

OanrtB  and  jadgea-poHer  to  gnst  Injunction,  see  uc.  SUb. 

S  532,  If  an  injunction  be  granted  without  notice,  tbt 
delendant,  at  any  time  before  the  tcial,  may  apply,  upoc 
teasonabiu  notice  to  tlie  judgB,who  granted  tbe  mjunctlon. 
or  to  the  court  in  which  the  action  is  brought,  to  dissolve 
or  modify  the  same.  Tbe  application  may  be  made  upon 
tlie  complaint  and  tbe  afSdavit  on  which  tbe  injunction 
was  granted,  or  upon  affidavit  on  the  part  of  the  defend^ 
ant,  with  or  without  tbe  answer.  If  the  application  ba 
made  upon  affidavits  on  the  part  of  tbe  defendant,  but 
not  otherwise,  tbe  plaintiff  mty  oppose  the  same  by  affl,; 
tlavita  or  other  evidence,  in  addition  to  those  on  which  th4 
injuDction  vras  granted,  ! 

--     ■    ■  ■  —  1,  wlien,| 

;■  ;fie,d 


CT'SKii! 


Dli 


!3CB1,41 


IS  Cal.  a 


DlsBolving  on  aSdav 

§  533.  If  upon  such  application  it  Hatisfactorlly  appear 
tliat  there  la  not  aufHeient  ground  for  tbe  injunction,  it' 
must  be  dissolved ;  or  if  it  satisfactorily  appear  that  the 
extent  of  the  Injuoctlou  is  too  great,  it  must  be  modified. 
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CHAPTER    IV. 
ATTACHMENT. 

S  537.  Attachment,  when  and  in  what  cases  may  issne. 

S  538.  Affldavit  for  attachment,  what  to  contain. 

\MS.  Undertsddng  on  attachment. 

§  540.  Writ,  to  whom  directed  and  what  to  state. 

\  541.  Shares  of  stock  and  debts  due  defendant,  how  attached  and  dis- 

posed  of. 
S  512.  How  real  and  personal  property  shall  be  attached, 
$513.  Attomeytogive  written  Instructions  to  sheriff  what  to  attach. 
1 5(4.  Garnishment,  when  garnishee  liable  to  plaintiff. 
\  545.  Citation  to  garnishee  to  appear  before  a  court  or  Judge. 
{516.  Inventory,  now  made.    Party  refusing  to  give  memorandum 

may  be  compelled  to  pay  costs. 
!  517.  Perishable  property,  how  sold.   Accounts  without  suit  to  be 

collected. 
S  513.  Property  attached  may  be  sold  as  under  execution,  if  the  inter. 

est  of  the  parties  require. 
1 519.  When  property  claimed  oy  a  third  party,  how  tried. 
J  550.  If  plaintiff  obtains  judgment,  how  satisfied. 
1 551.  When  there  remains  a  balance  due,  how  collected. 
I SS.  When  suits  may  be  commenced  on  the  undertaking. 
\  553.  If  defendant  recover  Judgment,  what  the  sheriff  is  to  deliver, 
i  55i  Proceedings  to  release  attachment,  before  whom  taken. 
S  593.  Attachment,  in  wtiat  cases  it  may  be  released  and  upon  what 

terms. 
1 556.  When  a  motion  to  discharge  attachment  may  be  made,  and  upon 

what  gromids. 
)  557.  When  motion  made  on  affidavit,  It  may  be  opposed  by  affidavit. 
§558.  When  writ  must  be  discharged. 
§599.  When  writ  to  be  returned. 

§  537.  The  plaintiff,  at  the  time  of  issuing  the  sam- 
nions,  or  at  any  time  afterward,  may  have  the  property 
of  the  defendant  attached,  as  security  for  the  satisfaction 
of  any  judgment  that  may  be  recovered,  unless  the  de- 
fendant give  security  to  pay  such  judgment,  as  in  this 
chapter  provided,  iu  the  following  cases : 

1.  In  an  action  upon  a  contract,  express  or  implied,  for 
the  direct  payment  of  money,  where  the  contract  is  made 
or  is  payable  in  this  State,  and  is  not  secured  by  any 
mottgage  or  lien  upon  real  or  personal  property,  or  any 
pledge  of  personal  property,  or,  if  originally  so  secured, 
such  security  has,  without  any  act  of  tne  plaintiff,  or  the 
person  to  whom  the  security  was  given,  become  valueless ; 

2.  In  an  action  upon  a  contract,  express  or  implied, 
ai^nst  a  defendant  not  residing  in  this  State.  [In  effect 
July  1st,  1874.] 
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Attachmenty  generally— auxiliary  nature  of,  6  GaL  277:  statatorf* 
strictness  as  to,  9  Cal.262;  18  Cal.  155:  when  void,  13  Cal.441;  18  CaL' 
S78;  43  Cal«  135:  release  by  plaintiff,  effect  of,  32  Cal.  574:  raalicioivi 
Issuance,  complaint  for,  50  Cal.  115;  and  see  Sharp  v.  Miller,  Harcbi 
18th,  1860:  death  dissolves, 29  Cal.  359;  47  Cal.  622;  50  Cal.  365.  367:  oT 
partnership,  does  not  dissolve  it,  52  Cal.  650:  dissolution  generaJly.'v 
sees.  556-558  and  notes:  sheriff's  duties,  sees.  540n, 542, 55u,  and  retumi. 
sees.  546,  659:  levy,  sec.  542n:  affidavit,  sec.  538n;  and  see  sec.  557: 
bonds, sees. 539  and  note. 540n, 549n, 555  and  note:  garnishment,  sees. 
542, 543-545:  further,  see  Davidson  v.  Dallas,  8  CaL  227;  Ibid.  570:  14  Cal. 
47;  21  Cal.  280;  23  Cal.  508;  35  Cal.  199;  42€ai.  529. 

Issuance,  time  for— 9  Cal.  538;  38  Cal.  215. 

Property  of  defendant— 16  Cal.  399;  40  Cal.  391. 

Preventing  levy  by  connter-bond— see  sec.  540. 

StJBDivisiON  1.  Contract- ^«)rc»«  or  implied,  not  applicable,  2  Cal. 
17;  28  Cal.  281;  33  Cal.  165:  must  ue  indebtedness,  see  sec.  538,  subds.  1 
and  2 ;  52  Cal.  502:  53  Cal.  304.  For  direct  payment  of  money,  33  CaL  165; 
50  Cal.  506;  51  CaL  255.  Made  or  payable  in  this  State,  3  CaL  206.  Lien 
as  security,  32  CaL  55;  35  CaL  202 ;  39  CaL  549 ;  45  Cal.  4. 

Sttbdiyision  2.  Contact— express  or  infpTIed,  see  note  to  snbd.  1. 
Residence— see  Political  Code,  sec.  52. 

§  538.  The  clerk  of  the  court  must  issue  the  writ  of  at- 
tachment, upon  receiving  an  affidavit  by  or  on  behalf  of 
plaintiff,  showing: 

1.  That  the  defendant  is  indebted  to  the  plaintiff  (speci- 
fying the  amount  of  such  indebtedness  over  and  above 
all  legal  set-offs  or  counter-claims)  upon  a  contract,  ex- 
press or  implied,  for  the  direct  payment  of  money,  and 
that  such  contract  was  made  or  is  payable  in  this  State, 
and  that  the  payment  of  the  same  has  not  been  secured 
by  any  mortgage  or  lien  upon  real  or  perapnal  property, 
or  any  pledge  of  personal  property,  or,  if  originally  so  se- 
cured, that  such  security  has,  without  any  act  of  the 
plaintiff,  or  the  personto  whom  the  security  was  given, 
become  valueless;  or 

2.  That  the  defendant  is  indebted  to  the  plaintiff  (speci- 
fying the  amount  of  such  indebtedness  over  and  above 
all  legal  set-offs  or  counter-claims)  and  that  the  defendant 
is  a  non-resident  of  the  State;  and 

3.  That  the  attachment  is  not  sought,  and  the  action  is 
not  prosecuted,  to  hinder,  delay,  or  defraud  any  creditor 
of  the  defendant.    [In  effect  July  1st,  1874.] 

Duty  of  clerk— see  Political  Code,  sec.  1032;  2|  Cal.  202;  36  Cal.  210. 

Affidavit,  requisites  of— 4  CaL  195;  38  CaL  215;  41  CaL  118:  also,  as  to 
section  generally,  see  7  Cal.  352;  8  CaL  260;  13  Cal.  434;  18  CaL  153;  85 
Cal.  199;  41  Cal.  117:  "  or  if  originally  so  secured,"  construction,  Wiude 
V.  Cohn,  54  Cal  212. 

§  539.  Before  issuing  the  writ  the  clerk  must  require  a 
written  undertaking  on  the  part  of  the  plaintiff,  in  a  sam 
not  less  than  two  hundred  dollars,  and  not  exceeding  the 


laefl 
Uiff 


/the  nIaintiS,  witli  sulBrleDt  suretlrq. 
tlie  defeodaot  recover  judgment,  tlie 
Twillpay  all  costs  that  may  beiiwuraed  tollmde. 
inland  all  damages  vrliich  lie  may  sustain  by  reason 
I  attaol:iiiicQt,  not  exceeding  tLe  SDmspecilisdinthe 
takiDg.  Witbin  fiye  dava  after  service  o(  tie  buid- 
ia  tbe  action,  the  defendant  may  except  to  tliu  nuffl> 
r  of  the  BUTeties.  If  Le  fails  to  du  so.  lie  Is  doemcd 
_/6waIvedoll  objections  to  tbem.  When  excepted 
lie  plaintifTs  saretiea,  upon  notice  to  tbe  defendant 
dot  ]e>s  tbaa  two  noi  more  tbaa  tive  days,  must  justify 
ea  judge  or  county  clerk  in  tbe  same  luaonec  aa 
bail  on  arrest,  and  upon  failure  to  justify,  or  if  otbcra 
sir  place  fall  to  justify,  at  the  time  and  place  up- 
n],  the  clerk  or  judge  Hball  Issnaan  order  vacating 
nit  of  attacbment.  [In  eftect  March  30th,  13T1.  See 
Ion  of  Supreme  Court.] 

.^u —   — iflrallf-aBia.25».«aM.»;6SI,mW.li9(In. 
tloQoF.Bec.  43fi;  qmUflcBlloiu  of.  sec.  itisl. 

„ ittachment-tDnn^I,1CaJ.3L4;  41  Ciil.169:  -wben 

CaL^l;  dam.weioQ.  ICnLilO:  enentcir  earecy's  tiablllly  o». 
.  m-.  npeaJeiroaaelaiBnl  of  LSIl.  see  GDadvtlu  c.  Bui:l.lu>'. 

Sta  The  writ  most  be  directed  to  tbe  BherilE  of  any 
Ij  in  which  property  of  such  defendant  may  be,  and 
^require  bim  to  attach  and  safely  ke^pull  tlieprop' 
ol  each  defendant  within  his  county  not  exempt 
eiecution,  or  so  ranch  thereof  as  may  be  suSlcieut 
tbify  the  plaintifi's  demand,  the  amount  of  which 
ibosCalea  in  conformity  with  the  complnint,  unless 
UmtUntgirebimsecurity  by  the  uudert<i Icing  of  at 
'  two  sufficient  snreties,  in  an  amount  sulUcient  ti) 
[ysuchdeDiand,  besides  costs,  or  iu  an  amount  etiual 
le  value  of  tbe  property  which  has  been  or  is  about 
lu,  "tt^ichad;  in  whicli  case,  to  take  such  undertakiun- 
'"  ■ :'  ^^^jt^  may  be  issued  at  the  same  time  to  tbe  sher- 


FKiraUr-Hiec.filn. 

luiiM  of— eioBMd  only  by  written  dlteetlona 

'rK^:  13  CaL  S3^;  vbea  reluoaed  liy  at^puLLtloD 

',  uw  tiroucs.  Polltlrat  Cuile,  ua.  il»a. 

,-is  (fom  aitaootion— >eo.  SM. 
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getber  with  the  interest  and  profit  theteon,  and  all  debi 

due  such  defendant,  and  all  other  property  in  this  Stati 

of  such  defendant  not  exempt  from  Execution,  may  1M 

attached,  and  if  judgment  be  recovered,  be  sold  to  satisfjl 

the  judgment  and  execution.  i 

Stocks  or  shares— how  attached,  sec.  542,  subd.  4.  > 

Debts  and  credits,  etc.— how  attached,  sec.  542,  snbd.  5. 

G-amishment  generally— sees.  543-545. 

S  542.  The  sheriff  to  whom  the  writ  is  directed  and 
delivered  must  execute  the  same  without  delay,  and  ii 
the  undertaking  mentioned  in  section  five  hundred  aiul 
forty  be  not  given,  as  follows: 

1.  Beal  property,  standing  upon  the  records  of  t 
county  in  the  name  of  the  defendant,  must  be  attach 
by  filing  with  the  recorder  of  the  county  a  copy 
the  writ,  together  with  a  description  of  the  property^ 
attached  ana  a  notice  that  it  is  attached,  and  by  leavinp 
a  similar  copy  of  the  writ,  description,  and  notice  wita 
an  occupant  of  the  property,  if  there  is  one;  if  not,  theih 
by  posting  the  same  in  a  conspicuous  place  on  the  prop^> 
erty  attached.  ,  i 

2.  Real  property,  or  any  interest  therein,  belonging  toii 
the  defendant,  and  held  by  anjr  other  person,  or  standing* 

•      on  thcL  records  of  the  county  in  the  name  of  any  other 
^l^peison;  must  be  attached  by  filing  with  the  recorder  of 
'  tire  (^uiity  a  copy  of  the  writ,  together  with  a  description 
of  the  property  and  a  notice  that  such  real  property  and 
any  interest  of  the  defendant  therein,  held  by  or  standing 
in  tm  name  of  such  other  person,  (naming  him)  are  at- 
tached, and  by  leaving  with  the  occupant,  if  any,  and 
'  with  such  other  person  or  his  agent,  if  known  and  within 
the  county,  or  at  the  residence  of  either,  if  within  tlie 
county,  a  copy  of  the  writ,  with  a  similar  description  and 
notice.    If  there  is  no  occupant  of  the  property,  a  copy 
of  the  writ,r together  with  such  description  and  notice, 
must  be  ported  in  a  conspicuous  place  upon  the  property. 
The  recorder  must  index  such  attachment  when  filed,  m 
the  names  both  of  the  defendant  and  of  the  person  by 
whom  the  property  is  held,  or  in  whose  name  it  stands  on 
the  records. 

3.  Personal  property,  capable  of  manual  delivery,  most 
be  attached  by  taking  it  into  custody. 

4.  Stocks  or  shares,  or  interest  in  stocks  or  shares,  of 
any  corporation  or  company  must  be  attached  by  leaving 
with  the  president  or  other  head  of  the  same,  or  the  sec- 
retary, cashier,  or  other  managing  agent  thereof,  a  copy 
of  the  writ,  and  a  notice  stating  that  the  stock  or  interest 


■Le  defendant  is  attaflhod.  in  puniuaoce  of  Bucb  v 
"  bis  andcteditfl,  and  other  iieraonal  property.  Ht, 
of  nuLaiuil  deli  very,  must  tie  attHCbed  hy  learin^ 
illeperaon  owinji-Bucii  debts,  or  baying  ir  ' ' 


e  debts  oning  by  liim  to  the  defendant,  c 

... ■  irty  in  liia  posaesaii 

1  tbe  defendant,  a 
II  in  pursuance  oi  bucu  wrtc. 

t  tuaciuoBnt-'Slitrfff''  dHNa  oi  la.  Vhllney  v.  Ballerflel': 
ftmdncl  rvltdalmg.  U  nil.  M.    Otjaim  prmwrtw,  rommro  10 
toaivtns  la^aL  IBS:  K  CbI.  11^. 
nsEUX  1.   Besa  piopecty  ia  defondant's  nnnie-S  Cal.  19i 


tr,  maDiially  remoTabls-Jf- 
^D;  iacHq»,  17  CbI'.UIi  at  co- 


L7S!  M^Dtof  naiiwnitlon.BerTlceDa.jacsLlu.' 
■  S.   Debts  and  Drsditi,  EamUhment  of—tllllit,  nlOt   ~ 
^_^..-_,  .  CiJ.SM:9CiLM;  octlonoFilebt  BS  tBst.llCal.ai!;  31 
ii)(<Bl.a8S:  oud  CDinpsisMCal.SM:  toosoon.lO  Cu).33il:  too 
tSl.OIi  MCal.HiBiuIcomiHlTslSCitl.USrBMrlS'qmurtloll,  1 
^^ttcU.eXi  MIOpkKtei,IuaTnBdneUi>.I>aTlB.»Cia.w;. 

Sf3.  Upon  Teceiving  infonnation  in  writing  from 
(ilaiatiff  or  liis  attorney,  Ibat  any  person  Las  ia  liis 
■"eion  or  under  bia  control  any  credits  or  other  per- 
pnilierty  belonging  to  tha  defendant,  or  ia  on'Jug 
.eht  to  tbe  defendant,  the  slioriff  must  serro  upon 
person  a  copy  of   tlie  writ  and  a  notice  tLat  Bucb 

■- ber  property,  or  debts,  as  ibo  case  -may  be, 

in  pursiiiince  of  sucli  writ. 
I  oi—eee  tec  svia, 

[1 544.  All  persona  haring  in  their  possession  or  under 

.qI  any  credits  or  other  personal  property  bi:- 

)  the  defendant,  or  owinp  any  debts  to  the 
Buuit,  at  the  time  ot  aerviee  upon  tliera  of  a  copy  of 
■Yiit  Hod  notice,  sa  provided  Id  the  last  twoseotions. 
^lllfe,  anleas  such  property  be  delivered  up  or 
""     ir  sncit  debts  be  paid  to  the  sberifi,  liable 


Slaiutiff  foT  tlia  amonat  of  such  credits,  property, ' 
ebta,  until  tbe  attacbmeiic  be  discLarged,  or  any  jol 
meut  tecovered  by  liiiu  be  satisfied.     ' 

Ganiiahmsiit.sflbctof— SCal.HOi  OCbI.MSi  ISCiL  tMi  SlCaLI 


referee  appointed  by  tlie  < 


f  judgfi,  oi 

r  judee,  and  he  examil^ 
le.    Tbo  defeadant  may  Qiao- 


a  property,  and  may  be  e 


tbereof. 

Qamlibse— order  for  «xHmlnatLon  of,  S  CaL  i^t  eiamtiutlon  ol 
Csl.409;  diachana  of,  a  Cal.SSS;  auevni  ot,  t  CoJ.  llSi  UalilUty  ol 
to.  16;  11  CaL  A 

Defendant-ecDpa  ol  examination  of,  91  CaL  316. 

OompBce— proceedlDgs  Bupplemeatar;  to  execnUon,  aeca.  ;14-71L 

g  546.  Tie  sheriff  must  make  a  full  inventory  of  t 
property  attached,  and  return  tlie  same  wth  the  writ.    '. 


nabla  li 

attached,  lie  must  request,  at  the  time  ot  aecvico,  tl 
party  owing  the  debt  or  having  the  credit  to  give  him 
' ■-■■--'•- t  and   description 


each;  and  if  such  memoranduot  be  refused,  lie  must  i 
turn  tlJe  fact  of  refusal  with  the  writ.    The  party  refusii 


of  such  debt  or  credit. 
Sheriff's  rstcRi-S  Col.  G3iS  CaL  8SiSC(a.21i  llCaLSSSi  UCaL  t 
Sheriff's  daUes-sec.  MOb,  M  CbL  IDS. 

§  547.  If  any  of  tbe  property  attached  be  petishabl 
the  sherlft  must  sell  the  same  in  the  manner  inwbit 
such  property  is  sold  on  execution.  The  proceeds  ai 
other  property  attached  by  him  must  be  retained  by  hi; 
(o  answer  any  judgment  that  may  be  recovered  in  tt 


ATTAOHMXNT. 


§§548-50 


— ,  unless  sooner  subjected  to  execution  npon  another 
Igment,  recovered  previous  to  the  issuing  ot  the  attach- 
sent.   Debts  and  credits  attached  may  be  collected  by 
,  if  the  same  can  be  done  without  suit.    The  sheriff's 
lipt  is  a  sufficient  discharge  for  the  amount  paid. 
Sale  on  attachment— sec.  548n. 

548.   Whenever  property  has  been  taken   by  an 

cer  under  a  writ  of  attachment,  and  it  is  made  to  aiv 

a  satisfactorily  to  the  court  or  a  judge  thereof,  that 

le  interest  of  the  parties  to  the  action  will  be  subserved 

}j  a  sale  thereof,  the  court  or  judge  may  order  such  prop- 

ityto  be  sold  in  the  same  manner  as -property  is  sold 

met  an  execution,  and  the  proceeds  to  be  deposited  in 

Ibe  court,  to  abide  the  judgment  in  the  action.     Such 

;  tder  can  bo  made  only  npon  notice  to  the  adverse  party 

,  eliis  attorney,  in  case  such  party  has  been  personally 

ftrved  with  a  summons  in  the  action.    [In  ef^ct  March 

to,  1880.] 

Sale  on  attachment— 49  GaL  297. 

§  549.  If  any  personal  property  attached  be  claimed 
Va  third  person  as  his  property,  the  sheriff  may  sum- 
ffiOQ  a  jury  of  six  men  to  try  the  validity  of  such  claim, 
^lEdsttch  proceedings  shall  be  had  thereon,  with  the  like 
effect,  as  m  case  of  a  claim  after  levy  upon  execution. 
Steriff's  jury— see  sec.  689;  8  Cal.  227. 
,^xani^ bond— seal. 227;  34  Cal.  629;  notice  to  sureties  on, sec. 

§  550.  If  judgment  be  recovered  by  the  plaintiff,  the 
iiieriff  must  satisfy  the  same  out  of  the  property  attached 
krhim  which  has  not  been  delivered  to  the  defendant  or 
k  claimant  as  hereinbefore  provided,  or  subjected  to  exe- 
cDtiou  on  another  judgment,  recovered  previous  to  the 
Bsuiiig  of  the  attachment,  if  it  be  sufdcient  for  that  pur- 
pose: 

\  By  paying  to  the  plaintiff  the  proceeds  of  all  sales  of 
perishable  property  sold  by  him,  or  of  any  debts  or  cred- 
rts  collected  by  him,  or  so  much  as  shall  be  necessary  to 
•atiafythe  judgment; 

2.  li.any  balance  remain  due,  and  an  execution  shall 

me  been  issued  on  the  judgment,  he  must  sell  under  the 

execution  so  much  of  th^  property,  real  or  personal,  as 

^ay  he  necessary  to  satisfy  the  balance,  if  enough  for 

that  purpose  remain  in  his  hands.    Notices  of  the  sales 

Djust  be  given,  and  the  sales  conducted  as  in  other  cases 

01  sales  on  execution. 

ftF*?Sff'8  duties  as  to  sale— sec.  640n:  8  Cal.  570;  9  Cal.  538;  14  CaL 
•»;2oCaL542. 

Code  Civ.  Pboo.— IT. 
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>t  prao«e(U-^lalillit7  of  oncer,  FcULlcal  Coile.  sec 
lUh  SC&LIW:  ID CaLUSi  2»Ca1.!3ti  creditor's  Tl£bC9,?l  Cal.l7^;  au( 
generally, •«e6CsLn6;  MCal.  114. 

SalsB  on  Mceoatioo— aeoB.  6S2-TM. 

§  551.  If,  after  selling  all  the  property  attached  l>j 
him  le main ing  io  his  tiaods,  and  applying  tbe  proceeds, 
tpgether  witb  tbe  proceeds  of  oaf  deots  or  credits  coL 
lected  l)y  him,  deductina:  his  feea,  to  tho  paymeut  of  tlit 
jadgment,  any  balance  sbull  lemaia  dae,  the  sburiS  musl 
proceed  to  collect  aucb  balance  as  upon  nn  e:i:>=culiaii  ia 
olber  cases.  Wbenerer  the  judgmenl  sbull  have  been 
paid,  the  aheriff,  upon  reasonable  demantl,  must  dolivci 
over  to  tbe  defendant  the  attached  property  remaining  in 
bis  bands,  and  any  proceeds  of  the  property  attached  un- 
applied on  the  judgment. 

Snrplni— 7  CaL  1*4;  and  Hoe  Bee  MOb. 

Paymsnt  of  judEmsnt— 49  CaL  SIS. 

S  552.  If  tbe  execatioD  be  letnmed  unsatisfied  in 
whole  or  in  part,  the  plaintiff  may  proeecutu  any  under- 
taking given  pursuant  to  section  Itvo  Imndred  and  forty, 
or  section  five  hundred  and  fifty-five,  or  iio  may  proceed 
an  in  other  cases  upon  the  return  of  an  eX4:cutioa. 


g  553.  It  the  defendant  recbver  judgmput  against  the 
plaintiff,  any  undertaking  received  in  the  sictinn,  nil  the 
proceeds  of  sales  and  money  collected  by  lljusbedfT,  and 
all  tbe  property  attached  remalniDg  in  tlie  RlK'riff'sliauda, 
must  be  delivered  to  the  defendant  or  bh  ;isriit  ;  tlm  or- 
der of  attachment  shall  be  discharged,  ai!.!  Un'  pri-pcrty 
released  therefrom. 

Anachmsnt  dissolved— Ii7  Judgment  Cor  dotendu^Lt.  ~iCj1.  91  li. 

§  554.  Whenever  the  defendant  has  iiiipeari^d  in  t 
action,  he  may,  upon  reasonable  notice  to  llip  plaintiff,  a 


may,  upon  reasonable  notice  to  lb<?  plaintiff,  ap' 
nly  to  the  court  in  which  tho  action  ia  pending,  or  to  the 
indue  thereof,  for  an  order  to  discharge  tiio  nltacbment, 


taking  mentioned  in  the  next 
T»ad«,  releasing  f rt 

jr  all  of  the  property; , .__^._^-., 

released,  and  all  of  the  proceeds  of  the  sales  thereof, 
must  be  delivered  to  tbe  defendaat,  upon  the  justificatioa 
of  tbe  sureties  on  tbe  undertaking,  if  riiijuired  by  the 
plaintiS.    [In  effect  March  0th,  18807] 

Appearance— sec.  1014, 

Bond  10  diacharee  aitachmsat— sec.  SUn. 


195  ATTAGHMEirr.  §§  555-9 

§  555.  Before  making  such  order,  the  court  or  judge 
must  require  an  undertaking  on  behalf  of  the  defendant, 
by  at  least  two   sureties,  residents  and  freeholders,  or 
householders,  in  the  State,  to  the  effect  that  in  case  the 
plaintiff  recover  judgment  in  the  action,  defendant  will, 
on  demand,  redeliver  the  attached  property  so  released  to 
the  proper  officer,  to  be  applied  to  the  payment  of  the 
judgment,  or,  in  default  thereof,  that  the  aefendant  and 
sureties  will,  on  demand,  pay  to  the  plaintiff  the  full 
value  of  the  property  released.    The  court  or  judge  mak- 
ing such  order  may  nx  the  sum  for  which  the  undertaking 
must  be  executed,  and  if  necessary  in  fixing  such  sum  to 
know  the  value  of  the  property  released,  the  same  may 
be  appraised  by  one  or  more  disinterested  persons,  to  be 
appointed  for  that  purpose.   The  sureties  may  be  required 
to  justify  before  the  court  or  judge,  and  the  property 
attached  cannot  be  released  from  the  attachment  without 
their  justification,  if  the  same  be  required.    [In  effect 
July  1st,  1874.] 

TTndeTtaJdngs,  generally— sees.  259,  subd.  3;  495;  581,  subd.  1;  941», 
1*57. 

Undertaking  to  release  attachment— liability  of  sureties,  6  Cal.  651 ; 
!>CaL501;  18  Cal.  339;  26  Cal.  535;  29  Cal.  194;  effect  of ,  Harding  v.  Mi- 
near,  April  6tb,  1880;  connter-bond  to  prevent  attachment,  sec.  540n. 

§  556.  The  defendant  may  also  at  any  time,  either  be- 
fore or  after  the  release  of  the  attached  property,  or 
before  any  attachment  shall  have  been  actually  levied, 
&pply  on  motion,  upon  reasonable  notice  to  the  plaintiff, 
to  the  court  in  which  the  action  is  brought,  or  to  a  judge 
thereof,  that  the  writ  of  attachment  be  discharged  on  tne 
ground  that  the  same  was  improperly  or  irregularly 
issued.    [In  effect  March  9th,  1880.] 

Dissolation— points  of  irregularity  mnst  be  specified,  10  Cal.  337; 
UKmrable  informality  essential,  33  Cal.  168;  not  when  undertaking  is 
saffldent,  Goodwin  v.  Bucldey,  March  11th,  1880. 

§  557.  If  the  motion  be  made  upon  affidavits  on  the 
part  of  the  defendant,  but  not  otherwise,  the  plaintiff 
may  oppose  the  same  by  affidavits  or  other  evidence,  in 
addition  to  those  on  which  the  attachment  was  made. 

On  affidavits— compare  application  to  dissolve  injunction,  sec.  532. 

§  558.  If,  upon  such  application,  it  satisfactorily  ap- 
pears that  the  writ  of  attacliment  was  improperly  or  ir- 
regularly issued,  it  must  be  discharged. 

^  559.  The  sheriff  must  return  the  writ  of  attachment 
With  the  summons,  if  issued  at  the  same  time ;  otherwise, 
within  twenty  days  after  its  receipt,  with  a  certificate  of 


Shsriff 'B  datlss-eec.  MDn. 
Shsiiff 'B  lettini— sec.  Men. 
NolicSB  of  attaohmaDl  fllad- 


fSff  RECEtVEBS.  §  564 


CHAPTER  V. 


§  961.  Appofbitment  of  receiver. 

S  5S.  Appointment  of  receivers  upon  cUssolntion  of  corporation. 

$566.  who  sball  not  be  appointed. 

§567.  Oatii  and  undertaking. 

i  568.  Powers  of  receivers. 

I  S69.  Investment  of  funds. 

§  564.  A  receiver  may  be  appointed  by  the  court  in 
vhich  an  action  is  pending,  or  by  the  judge  thereof : 

1.  In  an  action  by  a  vendor  to  vacate  a  fraudulent  pur- 
diase  of  property,  or  by  a  creditor  to  subject  any  proijerty 
OT  fund  to  his  claim,  or  between  partners  or  others  jointly 
owning  or  interested  in  any  property  or  fund,  on  the  ap- 
plication of  the  plaintiff,  or  of  any  party  whose  right  to 
or  interest  in  the  property  or  fund,  or  the  proceeds  thereof, 
is  probable,  and  where  it  is  shown  that  the  property  or 
fund  is  in  danger  of  being  lost,  removed,  or  materially  in- 
jored; 

2.  In  an  action  by  a  mortgagee  for  the  foreclosure  of  his 
mortgage  and  sale  of  the  mortgaged  property,  where  it 
appears  that  the  mortgaged  property  is  in  danger  of  being 
lost,  removed,  or  materially  injured,  or  that  the  condition 
of  the  mortgage  has  not  been  performed,  and  that  the 
property  is  probably  insufficient  to  discharge  the  mort- 
gage debt; 

3.  After  judgment,  to  carry  the  judgment  into  effect; 

4.  After  3udgment,  to  dispose  .Of  the  property  according 
to  the  judgment,  or  to  preserve  it  during  tne  pendency  of 
an  appeal,  or  in  proceedings  in  aid  of  execution,  when  an 
execution  has  been  returned  unsatisfied,  or  when  the 
judgment  debtor  refuses  to  apply  his  property  in  satisfac- 
tion of  the  judgment; 

5.  In  the  cases  when  a  corporation  has  been  dissolved, 
or  is  insolvent,  or  in  imminent  danger  of  insolvency,  or 
uas  forfeited  its  corporate  rights; 

6.  In  all  other  cases  where  receivers  have  heretofore 
teen  appointed  by  the  usages  of  courts  of  equity. 

Beceiver  generallT— appointment  of,  3  CaLS86;  custody  of,  8  Gal. 
MO:  9  CaL28.  Becent  leading  cases:  French  Bank  Case,  53  Gal.  495; 
fweman  v.  The  Superior  Gourt,  etc.,  March  6th,  1880.  Further,  see 
S Cal.  484;  8  CaL  306;  16  Gal.  146;  22  Gal.  191 ;  25  Gal.  11 ;  35  Gal.  476. 

Action,  when  psnding— sec.  1049. 


«.  before  Comt.  IBW,  see  U 
,  Vendor,  oreditor,  pamiflT— as  ti>  laaE,  see  3  Cti 

It  ot  loH  or  inJDTT— see  3  Cat  3M. 

SnBDmsiOK  2.  ForeclolDie— beforetlils  staCnCe,fi  Cal.W. 
SDBIiTVIBIOHS t Bod 4.  After  Jndement— jaCuLU;. 
SfBDTVlBtOH  t.  Oorporatloii— Insolvent,  see  French  Benk  Ciiie,  a 

Sdbdivisiox  e.  Sqnltj'  niase— French  Bank  Case,  63  Cal.  tw^ 
Sstemin  t>.  Superior  Ckiori,  March  eth,  IBSO. 

9  565.  Upon  the  dlsaolution  of  any  corporation,  the 
Superior  Court  of  the  county  in  which  tho  corporation 
carries  on  ita  business,  or  has  its  principal  place  of  bu» 
ines?,  on  application  of  any  creditor  of  the  corporation, 
or  of  any  stockliolder  or  member  thereof,  may  appoiol 
one  or  more  persons  to  bo  receivers  or  trustees  of  the  cor 
IKiration,  to  take  charge  of  the  estate  and  effects  thereof, 
and  to  collect  the  debts  and  property  due  and  belonging 
to  the  corporation,  and  to  pay  the  outstandinjf  debt; 
thereof,  and  to  divide  the  moneys  and  other  property  thai 
shall  remaiin  over,  amonf;  the  stockholders  or  members. 
[In  effect  March  ittb,  18S0.] 

I)lBsoliit!on-/nei:luniarv,  Civil  Code,  tee  eecs.  }9»,  400,  and  thh 
Code,  sec,  Ste  et  irq,    Vulaalary,  Bcc.  17^  a  k;.,  pott. 

§  566.  No  party,  or  attorney,  or  person  interested  in  ai 
action,  can  be  appointed  receiver  therein,  without  th( 
written  consent  of  the  parties,  filed  with  the  clerk.  If  e 
receiver  be  appointed  upon  an  ex  parte  application,  tbt 
court,  before  makinp  the  order,  may  require  from  the  ap 
plicant  an  nndertasinz  with  sufficient  sureties,  in  at 
amount  to  be  fixed  by  tho'conrt,  to  tho  effect  that  the  ap 
plicant  will  pay  to  the  defendant  all  damaKcs  lie  niaj 
sustain  by  reason  of  the  appoinlment  of  such  receive! 
^md  the  entry  by  bim  apon  his  duties,  in  caso  the  appli 
cant  shall  have  procured  such  appointment  wrongfully 
maliciously,  or  without  autScient  cause,  and  the  coon 
may,  in  its  discretion,  at  an;  time  after  said  appointment 
require  an  additional  undertaking.  [In  effect  July  1st 
18f4.] 

UndaitaUD)^  ggnsrallr— see  sec.  KAi. 

§  567.  Before  entering  upon  bfa  dnties,  tbe  receivei 
must  be  sworn  to  perform  them  faithfully,  Snd  with  on< 
or  more  sureties,  approved  by  the  conrt  or  judge,  execnti 
ui  undertaking  to  snch  person,  and  in  such  eiuu  as  thii 
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court  or  jndge  may  direct,  to  the  effect  that  he  will  faith- 
fully discharge  the  duties  of  receiver  in  the  action,  and 
obey  the  orders  of  the  court  therein. 

Bond  of  receiver— Political  Code,  sees.  981.  962,  and  sees.  947-986, 
geneiaUy. 

§  568.  The  receiver  has,  under  the  control  of  the  court, 
power  to  bring  and  defend  actions  in  his  own  name,  as 
receiver;  to  take  and  keep  possession  of  the  property,  to 
receive  rents,  collect  debts,  to  compound  for  and  com- 
promise the  same,  to  make  transfers,  and  generally  to  do 
Boch  acts  respecting  the  property  as  the  court  may  au- 
thorize. 

Duties  of  reddiver— 6  Cal.  475;  13  CaL  207;  26  Cal.  448. 

§  569.  Funds  in  the  hands  of  a  receiver  may  be  in- 
Tested  upon  interest,  by  order  of  the  court ;  but  no  such 
Vder  can  be  made,  except  upon  the  consent  of  all  the 
futies  to  the  action. 


1 


CHAPTER  VI. 
DEPOSIT  ITT  COtTHT. 


t.  D^pralt  In  court. 


§  572.  When  it  is  admitted  hy  the  pleading,  oc  shown 
upon  tlie  examination  of  a  party,  that  be  has  in  bis  pos- 
acssioD.  or  under  his  control,  any  money  or  other  thing 
capable  of  delivery,  which,  being  the  subject  of  litijjation, 
la  held  by  iiim  as  trnstee  for  another  party,  or  which  be- 
longs orfe  due  to'snotber  party,  tho  court  may  order  tha 
same,  upon  motion,  to  be  deposited  in  court  or  delivers^ 
tu  such  party,  upon  such  conditions  as  may  be  just,  suh- 
ject  to  the  further  direotion  of  the  court. 

Uoney— must  be  in  parcy'a  poueBsloD,  al  Cal.  443. 

S  573.  If  the  money  is  deposited  in  court.  It  must  be 
paid  to  the  clerk,  who  must  deposil  it  with  the  county 
treasurer,  by  liim  to  be  held  subject  to  tlio  order  of  tbe 
ci)nrt.  For  the  safe  keeping  of  tbe  money  deposited  nitb 
bim  the  treasurer  ia  liable  on  Mb  official  bond. 

Deposit  with  clerk— KC.  !1M. 

Mooey  In  treuorer'B  huidc— tl&ble  to  toiUloD,  M  CiL  ie. 


§  574.  Whenever,  in  tbe  exercise  of  its  authority,  a 
court  has  ordered  the  deposit  or  delivery  of  money  or 
o^her  thing,  and  tbe  order  ia  disobeyed,  the  court,  besides 
punlshincFtbe  disobedience,  may  make  an  order  requiring 
the  sheriS  to  take  the  money  or  thing  and  deposit  or  de- 
liver it  in  conformity  with  the  direction  of  the  court. 

Pnnlihliig  the  dlBobadisniie— coatempt.  sec.  1209;  til  CsLMi. 

Sheriff'!  dntlei— Bs  to  official  moneys.  Political  Code,  Kc.  41S1. 


TITLE  Vni. 

« 

Of  the  Trial  and  Judgment  in  Civil  Ac- 
tions. 

Chab.    I.  Judgment  in  general. 

n.  Judgment  upon  failure  to  answer. 

in.  Issues— the  modes  of  trial  and  postponements. 

IV.  Trial  by  jury. 

V.  Trial  by  the  Court. 

VI.  Of  references  and  trials  by  referees% 

Vn.  Provisions  relating  to  trialsf  in  general. 

Vm.  The  manner  of  giving  and  entering  judgment. 
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CHAPTER  I. 

JUDGMENT  TN  QENCRAI.. 

S  677.  Judgment  defined. 

§  578.  Judgment  may  be  for  or  against  one  of  the  parties. 

i  579.  Judgment  may  be  against  one  party  and  action  proceed  as  to 

others. 
§  580.  The  relief  to  be  awarded  to  the  plaintiff. 
§  581.  -Action  may  be  dismissed  or  nonsuit  entered. 
§  582.  All  other  Judgments  are  on  the  merits. 

§  577.  A  judgment  is  the  Unal  determination  of  the 
rights  of  the  ]>arties  in  an  action  or  proceeding. 

Judgment— confession  by,  sec.  1132;  default  by,  sec.  585;  demurrer 
on, sec. 636;  estoppel  as  to,sec.l908;  generally, (t64n;  nonsuit,  of, sec. 
581;  pleadings,  on,  sec.  582;  on  trial  by  court,  sec.  633;  on  trial  byjui7» 
sec.  664.  See  also,  1  Cal.  134;  9  Cal.  173: 12  Cal.  467;  14  Cal.  11/ ;  18  CaT  625; 
21  Cal.  151;  27  Cal.  228;  31  Cal.  273;  33  Cal.  474;  -34  Cal.  391;  35  CaL  550;  W 
Cal.  2^0;  37  Cal.  282, 487, 458;  39  Cal.  639;  46  CaL  208. 

§  578.  Judgment  may  be  given  for  or  against  dne  or 
more  of  several  plaintiffs,  and  for  or  against  one  or  more 
of  several  defendants;  and  it  may,  when  the  justice  of 
the  case  requires  it,  determine  the  ultimate  rights  of  the 
parties  on  each  side,  as  between  themselves. 

Parties  td  judgments— adding  and  striking  out,  sees.  389,473n;  ser* 
vice  on  less  than  all,  sees.  388, 414;  Joint  defendants,  sees.  383, 989. 

Judgments  for  or  against  some^liabllity  of  part,  1  Cal.  167;  6  Cal. 
176;  18  Cal.  400,402;  39  Cal.  95,412:  waiver  as  to  Joinder,  sec.  434, 8  Cal.  514; 
21  Cal.  635;  42  Cal.  335;  47  Cal.  221;  and  as  to  trespass,  apportioning 
damages,  etc.,  see  7  Cal.  152;  8  Cal.  514;  49  Cal.  155;  McGool  v.  Mahooey, 
April  bth,  1880:  nonsuit  as  to  some  parties,  sec.  58lfi. 

§  579.  In  an  action  against  several  defendants,  the 
court  may,  in  its  discretion,  render  judgment  against  one 
or  more  of  them,  leaving  the  action  to  proceed  against  the 
others,  whenever  a  several  judgment  is  proper. 

Parties  to  judgments— sec.  578n. 

Defendants  not  served— no  Judgment  against,  2  Cal.  89;  10  Cal.  511: 
Digglns  V.  Keay,  April  7th,  1880.  See  also,  Sevebal  Judgment,  and 
Joint  Debto&s,  tn/ra,  and  compare  sec.  414. 

Joint  debtors— proceedings  against,  sec.  969,  and  see  Sevebal 
Judgment,  infra. 

Several  judgment— when  proper:  ^erero/ {tadt/t/j^,  where,  thoogh 
defendants  Joined,  sec.  383;  1  Cal.  191, 470.  Joint  and  several  liiOnlitti 
where,  9  Cal.  286 ;  29  Cal.  429.  Join  t  liability,  where,  against  those  served 
only,  see  18  Gal.  399, 402 ;  39  Cal.  95 ;  50  Cai.  530.  Partners,  against,  see  i 
Cal.  89;  18  Cal.  897;  51  Cal.  184.    Ejectment,  in,  18  Cal.  219;  28  Cal.  26. 
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§  5BO.  The  relief  granted  to  the  plaintiff,  if  tbere  be 
10  ansiver,  cannot  exceed  that  which  ha  shall  have  de- 
Danded  in  his  complaint:  but  in  ao?  other  case,  the  court 
DBTKraat  him  any  relief  consistent  with  the  case  made 
tytbe  conaplalnt  and  embraced  within  the  isaiie. 


at  wkuig 
-.  ua         1   u  «  overeU  Ijj' 

iL39     liuireasl^  (Iiuui«  J  1    al  ^    ad  Lni<  eBt.19 


OgmpeiiBatacT-ClTll  Code,  ■«.  1^:4. 

Oomplalnt— within  and  be^ontt,  lee  aol«  Bs  to  JniOMENT,  d 
*jana  <si.  In,  see  aec.  43a,  rabd.  3. 
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U,31C*LSI;MCaL 
.  ftgrantlTe— CfeuroHv.  ClTj^l  Oode^ 

^eeific— Bee 


*Wprc>p«rfr,C-C,<tC' 3779,  and  a«e  sec.  33BT-    Pauettlon  nf  pertonai 

5s«J»(iaii»,  C.C.  sees.  ^»M.i386-»iSCal.'6«, 219;  T^fH^SCaL™5; 
aOll.JK:  sJcbI.  ITS:  27CB1.4SI:  &  CaL  4U;  41  CU.  eill  ACU.  tS;  4^ 
Cil.K«;eicaL3?7;slCaLUa:eJCal.32L    kaiMtm  and  rtforming  of 


JTicl 


RELIEF  IN  FAKTIOULAH  OASES, 
lonntiiig—fiee  PABTirBBBBIF.    Aoooimt  stalcd-e  CtL 


-retoTmlmi,  Leonla  c.  Lurarovlcta,  Jun«  M 
IM;  4aGaJ.ua;  48GBt.1«);l>l]CiL{a;  MOkl.339;  uldieeOOBTat 
DiTOKie-.saCaJ.3B3.  EJBCtmanI— SCal.eS;  t<k].3Ti  BCoLZillt. 
ua:  WCal.MS.eOfl:  lBOBl.J85,3ao;Il  Cal.  flMjM  Gal.  Iti.  »^ 
Gal.lua.tKi^CiLl.tU:  I§Cal.S3e:  SI  CaL(S7;  31CaLt3»;  HC 
»C>1.63();  4lGaJ.G3,W3l  4!  Dal,  !)l,lt3I,fiHl  it  GaL3B.ieai  Ul 
296:  <7CtiLlS8,lBI;  49  C3l.2e;  49  Gal.  472,^;  W  Cal, !»,»«;  J 
aelclT.  R.  A.  V.  Cheater.  Juno  lal.lMO.'FixiBras-Gl  col.  4T;  Fn 
— 3C&LZ43;  701I.13S.  Frsiid--^Cal.ce9i  39CaLS8JiUGil.at; 
c.  Elliott,  Hucb  letli,  IKd.   Indnnul^— is  Cal.  M3.   tanar-- 

1aa.IiCal.SJ3:  TUiiUDE.490U.STS.  Iioadlard-^ Col.IM;  41  £ 
Jjifael— 47  Gal.  US,  634.  Usn— loreolosltiK.  BooBaec  v.  Qreen,  K( 
IseO;  fcke  r.  Tlbbete,  April  ITCH,  lesorifalKioaa  pioieoatlan- 
110.  MmerbBd  andTHsired-S  Oal.EtliS  C^.4t7i  IS  Oil. 
GaLlTD;  19  01.7111,404:  ZiCal.DlS;  U  0*1.111;  49Csl.fflTl_Nd 
IiIonsjrpBld— MCaLuS.  Moi^gB-«ec,7SSn;  SlOaLSeeglMII 
g.HlKglDa.ApillIlst.lBal.  Moltiplidtjofaotioiu-S  OoLSlI' 
IS!.  Kagll|snce— 14  Cal.  SS3i  UCiiL4,Tai  oastrilnitoir,  U  OiL' 
Gal.  IHi  37  CaL  119;  M  Gal.  ISA,  4M:  m  CaL  StQ.  Hnluu-  ' 
MCaLlIU.  ODM«^~9eB  Ejbotuznt.  FarOuisliip-dtU  ( 
24«-H71i  Z  OIL  4»;  4  ObL  nS:  SSCal.TT;  4JCal.  138;  4S  CsL  u; 
421;  filCal.S4D.  nu^wBU~4l  Gal.  129.  FromisBoir  nuts— M 
OnBnnmnlBTnlt— $Cb1.4TS.   Bedemptiaii-ai  CaL  8.   Bspl"- 

II.J74.    Bi^^tBtutDry!l6Gal.'63l;'3BC&I.G3S.' J 
,  sees.  44S!-44STi  45  Cal.  so.    SherlO'— actions  against 

'.liS;  nCat.ilS;  IlCal.lM.MO;  3SCaLldl:  HCaLUS,! 
[BCo>m:Raiol<,10Gal.3K>:  42Cil.  SH;  H  Col.  SIS:  Dotii 
It.  61  CU.  S7S.  Tmn— 49  CaL  451 1  »  Cal.  107;  U  OiL  I 
ITsBsndoccDpatloii— 2Gal.BD3;  3CaL!01,S73.   Wn! 


§  581-  An  aation  may  lie  diftmiaged,  or  a  judgmi 
nonsuit  entered,  la  the  follonlDg  cases: 

iBt.  liy  tlie  plaintiff  bimself,  at  any  time  beforo 
upon  payment  of  costs;  provided,  a  counter-claim  "- 
been  made  or  aEBrmative  relief  sought  by  the  cic 
plaint  or  answer  of  defendant.    If  a  provisional  rei 
has  been  allowed,  the  undertaking  must  thereupon  ba 
livered  by  tlie  clerk  to  the  defendant,  'who  may  hava 
action  thereon. 
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2iid.  B;  either  paity,  npoa  the  written  consent  of  the 
Mher; 

3iii-  By  the  conct,  when  the  plaintiff  fails  to  appear  on 
Uh  trial,  and  the  defendant  appears  and  asks  for  the  di&- 

4lli.  By  the  oourt,  when,  upon  the  trial  and  before  the 
final  Bubmlsaion  of  the  caae,  the  plaintiff  abandons  it; 

3th.  By  the  court,  upou  motion  of  the  defendant,  when, 
upon  the  trial,  the  pliuntiff  fails  to  prove  a  BufBcieut  case 
.loilhe  jary. 
TliR  dismissal  mentioned  in  the  flist  two  snbdivisious  is 
iB'le  by  an  eatiy  in  the  clerk's  register.  Judgment  may 
torfiipon  bu  entered  accordingly.  [AppToved  February 
Sih,  1S78,] 

CISMISSAIi  OR  nONSiriT. 
losioii— subcl9.4sDd(t:  effect  of,  i;  Ca).  M9. 
DiiinUsal— sutids.  1,  i,  andai  Improper,  remedy  lot,  M  CbL  4U. 
:    luiisiieeneiaUi'-3CaLlS»{4C>1. 117)  13  Cat.M,  Nl;  11  CaJ.  9T6; 

al-za  CaLUKia-jCai.us. 
»  CaL2N!  33  Cal.  496:  <r 


n  4.   AbandenineDt  bi 


I  JrsDiTi?i(>s  e.  So  (ofllcienl  ewe— /WJare  gf  proer.  1  Cnl.  in, 
'  W  Y. HaffenEBjier,  Feb,  12li,  1880.    tlnwali  o^ motion  fcr  tn'].i(ii/, 

^»;  seal.  2:aj  10  O^  IW.    Compatiorn  iu)iuail.naliin  J",  i:  <^^1- 
W:  tcnnBon.fiCiLM.    Varfaitn.aeea. tlM7l.   PletSintt.jimtmtni 

I  582.  In  every  case,  other  than  those  mentioned  in 
ibe  last  section,  judgment  must  be  rendered  on  the  merits. 

JpdgEQflEiti,  olassfiB  of-.-sec.  A77n. 
IidgnUBi  on  pleadingi-KC.  W9n. 
CoD>  Civ.  Paoc— 18. 


CHAPTEE  II. 
JUDaBCEtNT   TTPOir   FAILURE!  TO  ANS'VtrXtl 


§  585.  Judgment  may  he  haii,  if  tlio  defondant  fail 
ansver  Che  complaiot,  aa  follows : 

1.  Itt  an  action  arising  upon  contract  for  tbo  reooveryj 
money  or  damages  onlj;,  if  no  answer  lias  been  filed  wfl 
the  clerk  of  tbe  court  nltbin  the  timo  specified  in  the  suH 
mons,  or  such  further  time  as  may  have  bceu  granted,  tij 
clerk,  upon  application  of  the  plaint  iif.  munt  eater  tbsq 
fault  of  the  defendant,  and  immediately  tlinreafcer  ena 
judcinent  for  tbo  amount  ipecilied  intba  summons,  il 
cludine  tbe  costs,  against  the  defendant,  or  against  one  < 
more  of  several  defendants  in  the  cases  provided  for  1 
section  four  hundred  and  foortcen. 

2.  In  other  actions,  If  no  answer  baa  been  filed  wltb  tt: 
clerk  of  the  court  within  tbe  timo  specified  in  tbo  sun 
mons,  or  such  further  time  as  may  have  been  grantee 
the  clerk  must  eiit«r  the  default  nf  the  defendant;  :in 
thereafter  the  plaintiff  may  apply  at  tbe  Urst  or  any  sul 
sequent  term  of  the  court  fortliii  relief  demanded  in  tb 
complaint.  If  the  taking  of  on  accouot,  or  the  proof  c 
liny  fact,  Is  necessary,  to  eaaMe  tlio  court  to  give  jiidf 
ment,  ortocany  the iudgment  iutiiuffect,  the  court  m^ 
take  the  account  or  heat  the  prunf ;  or  may,  in  its  discn 
tion.  order  a  reference  for  that  iinipose.  And  where  th 
action  is  for  the  recovery  of  damagea,  la  whole  or  in  pari 
the  court  may  order  the  damages  to  be  as!iesscd  by  a,  jury 
or  if,  to  determine  the  amount  of  ilnmagcs,  tlie  examina 
tion  of  a  long  account  be  involved,  by  a  reference  as  abovi 
provided. 

3.  In  actions  where  the  setvice  of  the  summona  'nas  b; 
puhlication,  the  plaintiff,  upon  the  espiration  of  tbe  tiuii 
for  answering,  may,  upon  proof  of  the  publication,  am 
tliat  no  answer  has  been  filed,  apply  for  judgment:  nuc 
tbe- court  must  thereupon  requiro  proof  to  be  made  of  iJii 
demand  mentioned  in  tbe  comi>i:iiiit;  and  if  the  dcfenil 
aut  be  not  a  resident  of  tbe  Stall',  iiiuat  require  tbe  plaint 
iff,  or  bis  agent,  to  be  examini'ii  ou  oatli.  respecting  anj 
payments  that  bave  l>een  madi;  lu  the  phiiLntiff,  or  to  an; 


irtber.aeal  Cal.Wi 

I.  On  monar  oonnact— JVa  aatutrjaed,  M  ' 
ml'i  dtfaall,  IS  Cal.  VX;  a  Csl.  463;  Kiiud  t. 
lain  of  dfTauU  iodanflK.jieaeiaUy,  I  Cai.  131 
sCnl.eWjM  Cd.nn^  u  CuJ.  40!  J3  i;sl,  :u; 


Cal.t 


I:  UCil.  lUi  n  CiL  aa:  n  Oa  N;  vHen  DD  u 
ranlediCminnrMrlclieii  («*.■«).  out  IS  O . 

.394:  dBnuiee8,<Cai.3Ki  andseennilersnlKl.a.note. 
r.  In  othsr  tctioai—Enlm ilf  dtfendiml'i dtfaall.na 
isiaimal  of  damagei'.^  cij.  I'se;  31  Csl.'ssn.  "pro^ 

JUDSHZHT  on  FLEADHfOS. 
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CHAPTER  in. 

ISSUES— TBE  MODE  OF  TRIAL  AND  POST- 
PONEMENTS. 

I  588.  Issue  defined,  and  the  different  kinds. 

I  589.  Issue  of  law,  now  raised. 

I  690.  Issue  of  fact,  how  raised. 

§  591.  Issue  of  law,  bow  tried. 

S  592.  Issue  of  fact,  how  tried.  When  issues  both  of  law  and  fact,  the 

former  to  be  first  disposed  of. 
S  593.  Clerk  must  enter  causes  on  the  calendar,  to  remain  imtll  dtt* 

posed  of. 
S  594.  Parties  may  brlngr  Issue  to  trial. 
S  595.  Motion  to  postpone  a  trial  for  absence  of  testimony,  requi* 

Bites  of. 
S  596.  In  cases  of  adioumment  a  party  may  have  tne  testimony  of  any 

witness  taken. 

§  588.  Issues  arise  upon  the  pleadings  when  a  fact  or 
conclusion  of  law  is  maintained  by  the  one  party,  and  ia 
controverted  by  the  other.    They  are  of  two  kinds: 

1.  Of  law;  and, 

2.  Of  fact. 
See  sees.  589, 590. 

§  589.  An  issue  of  law  arises  upon  a  demurrer  to  the 
complaint  or  answer,  or  to  some  part  thereof. 

§  590.  An  issue  of  fact  arises — 

1.  Upon  a  material  allegation  in  the  complaint  coiftro- 
verted  by  the  answer;  and, 

2.  U])on  new  matters  in  the  answer,  except  an  issue  of 
law  is  joined  thereon. 

§  591.  An  issue  of  law  must  be  tried  by  the  court,  un- 
less it  is  referred  upon  consent. 
Trial  by  court— generally,  sec.  631  et  seq. 

§  592.  In  actions  for  the  recovery  of  specific  real  or 
personal  property,  with  or  without  damages,  or  for  money 
claimed  as  due  upon  contract,  or  as  damages  for  breach  oi 
contract,  or  for  injuries,  an  issue  of  fact  must  be  tried  by 
a  jury,  unless  a  jury  trial  is  waived,  or  a  reference  is 
ordered,  as  provided  in  this  Code.  Where  in  these  cases 
there  are  issues  both  of  law  and  fact,  the  issue  of  law 
must  be  first  disposed  of.  In  other  cases,  issues  of  fact 
must  be  tried  by  the  court,  subject  to  its  power  to  order 
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any  such  issue  to  "be  tried  by  a  jury,  or  to  be  referred  to  a 
leferee,  as  provided  in  this  Code.  [In  effect  July  1st, 
1874.] 

Issues  of  fact,  trial  of— ffenerally,  6  CaL  122;  9  Cal.  251 ;  21  Cal.  425;  23 
CaL335;50Cal.605. 

Trial  by  jury— in  actions  at  law:  generally,  as  to  jury  trial,  see  sees. 
118-628:  as  to  fraad,  10  Cal.  412. 

Waiver  of  jury  trial— sec.  631;  Sherman  v.  McCarthy,  March  3rd, 

low. 

Beference— sees.  63&-645. 

Issae  of  laW|  prior  disposition  of— 20  CaL  116;  32  Cal.  208. 

Court,  trial  by— sees.  631-636:  aid  of  Jury,  19  Cal.  457:  reference, 
m>ra. 

Sqoity  cases— distlngalsbed  from  law  ciases,  15  Cal.  379:  equitable 
itfenses,  issues  before  jury,  etc.,  13  Cal.  644;  15  Cal.  379;  16  Cal.  173;  19 
01.457;  30  Cal.  619;  38  Cal.  319;  42  Cal.  338:  49  Cal.  126;  50  CaL  105:  gen- 
eaUy,  4  Cal.  6;  5  Cal.  192;  8  Cal.  601;  16  Cal.  249. 

§  593.  The  clerk  must  enter  causes  upon  the  calendar 
of  the  court  according  to  the  date  of  issue.  Causes  once 
placed  on  the  calendar  must  remain  upon  the  calendar 
QDtil  finally  disposed  of;  provided,  that  causes  may  be 
dropped  from  the  calendar  by  consent  of  parties,  and  may 
te again  restored  upon  notice.    [In  effect  March  9th,  1880.  J 

Clerk  placing  on  calendar— mandamus  for  failure,  sec.  1085. 

Issue— generally,  sec.  568. 

I^ropping  and  restoring— amdt.  of  1880. 

Abolition  of  terms-Hsee  Const.  Cal.  art.  6,  sec.  5. 

§  594.  Either  party  may  bring  an  issue  to  trial  or  to  a 
waring,  and  in  the  absence  of  the  adverse  party,  unless 
the  court,  for  good  cause,  otherwise  direct,  may  proceed 
^th  his  case,  and  take  a  dismissal  of  the  action,  or  a  ver- 
dict or  judgment,  as  the  case  may  require. 

Disoiissal— sec.  581. 
^udgioaent  for  want  of  evidence— defendant  not  appearing,  53  Cal. 

Want  of  prosecution,  dismissal  for— delay  as  to  sununons,  sec. 
fi^  47  Cal. 614:  generally, 36 Cal.  625;  45  Cal.  107:  47  CaL 638;  50  Cal. 38: 
f^ouOQ,  who  may  not  mase,  42  Cal.  285 :  appeal  for  delay,  damages  on, 
|«c.  967;  63  CaL  187:  where  plaintiff  not  found,  39  Cal.  106:  vacating 
wgnient  for  surprise,  etc.  sec.  473n :  new  trial,  sec.  657  and  notes. 

§  595.  A  motion  to  postpone  a  trial  on  the  ground  of 
the  absence  of  evidence  can  only  be  made  upon  affidavit 
ihowing  the  materiality  of  the  evidence  expected  to  be 
oUained,  and  that  due  diligence  has  been  used  to  procure 
it.  A.  trial  shall  be  postponed  when  it  appears  to  the 
«mrt  that  the  attorney  of  record,  party,  or  principal  wit- 
1W88  is  actually  engaged  in  attendance  upon  a  session  of 


He  Legislature  of  tliia  State  aa  a  member  thereof.  It 
court  may  require  the  moving  parfy,  where  application^ 
made  on  aocoittit  of  the  absence  of  a  material  witnesa,  4 
s;ate  upon  affidavit  the  evidence  which  he  oxpects  to  tA 
tain ;  and  if  the  adverse  party  thereupon  ailmits  tliaC  sod 
ec^denco  would  he  given,  and  that  it  he  considered  s 
a;tuallyBive[ioii  the  trial,  or  offered  and  overruled  as  in 
proper,  the  trial  must  not  be  postponed.  [In  effect  Marc 
aid,  18S0.] 
Foslponsmsnt,  gronnds  of— affidavit  for,  etc.  see  Oontliiuance. 
OOHnHUAHOE. 


mce  of  uffiwM.  sen  ExtaltS  mdme 
Ml ;  a  Cal.  SM;  Kern  ^^ilIeT  Bank 
O. I., J. sat.   BaeMUtatctHtfi.'iAl; 


tS, J9:  II Cd. IsT^ c£~eni'u'ca!L2ai>T fl ^"mT Kern VAlfi 
**-  Chester,  June  3cd,  1860, S Pac.  0. I^  J. ffiO.    Bxieetedeeidau: 
— .  «-^,  ,„.  .,  ^..  ».^.  icai. 6411,857.  (ocifsHitTCsi. 9 
;i3;  KemTallerBaitki.  Cbeete 


14  CdL  IMi  !t  Cat.  13Ti  I 
m\  48Ca].e3;  to  cal, ' 
Jme  9rd.  leSB,  E  Pan.  C 
Bad  fallh-M  Cnl.  Ill 

□onbsei— aMence  ot 

Deposition*— of  sbsr 


mistake  of,  9  Cal.  2 


crtaUtr  of,  see  AJ 


OanerallrilCaLIH;  1 


amdl.  1380. 
Ua1eriaUtT-{i 


p»rty,  consent  that  the  testimouy  ol  a.._  .. 
iiilreise  iiarty,  who  is  in  attendance,  lie  tl 
dapositioii  before  a  judge  or  cletk  of  the  a 


m 


ISSCTES. 


§  596 


pe  case  is  pending,  or  before  such  notary  public  as  the 
■mrt  may  indicate,  which  must  accordingly  be  done,  and 
pbe  tesrimony  so  taken  may  be  read  on  the  trial,  with  the 
ivne  effect,  and  subject  to  the  same  objections,  as  if  the 
liitnesses  were  produced. 
i  Depositions— in  the  State,  sees.  2019-2021, 2031-2088. 
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TRIAL  BT  JURY. 

AET.  L  FoaXAi 


n.  CoKDUor  oi 


ARTICLE  I. 


POBUATIOH  OP  TS 

Got.  Jury,  how  Onwn. 

Ml.  CbBllenees.   Eub  pvt;  enUtlad  to 

W!.  GroiiDds  or  cluUeiue. 

wt.  ChaliiiDew,  How  tried. 


§  600.  "Wlien  the  action  1b  called  for  trial  by  jury,  the 
clerk  must  draw  from  the  trial  jury  tiox  of  the  court  the 
ballots  containing  the  names  of  thn  jiirora,  until  the  jury 
is  completed  or  ths  ballots  are  exhausted. 

Jurf-generslly,  sec.  IM,  and  note :  trial  Jury .  aces.  W3.  IM. 

Trial  br  jojT— cooduct  ot,  eeo.  607  it  le/. :  ivalvor  of,  sec.  631 :  ver- 
did  slier,  sec.  tM  tt  leq. 

T]l«l  jury  boz-Bec.  248. 

Ivrt  completsd-U  CaL  XH. 


§601.  Either narCymay challenge thej 


there  are  several  parti  _ 

a  cliallenge  before  it  canbe  made.     __. . ^__ 

individuBl  jurors,  and  are  either  peremptory  or  for 
Each  party  la  entitled  to  four  pereiuplory  tliallengi 
no  peremptory  challenges  are  taten  until  the  panel, 
they  must  be  taken  by  the  parties  iilternately,  cr~" 
ing  with  the  plaintiff.     [In  effect  July  Ist,  1874.] 


i\  but  ■where 


Ckallen 


Ftmmptorjr  diallsngs,  wlun  tikBn— see  Eiamisj 

EmnlnBllon  of  joron— object  Dt,2)  C:il.  376:  eiten 
Ftrmition  of  Jar]r— Irregolarltr  In,  must  lie  suiistnntl 
Cal.USiStCaLW. 

§  602.  Challenges  tor  cause  mav  Ije  takei 
more  of  the  following  Erounds : 

1.  A  want  of  any  oi  the  qualifications  pi 
this  Code  to  render  a  person  compereut  us  a  ji 
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2.  Consanguinity  or  affinity  within  the  fourth  degree  to 
any  party; 

3.  Standing  in  the  relation  of  guardian  and  ward,  mas- 
ter and  servant,  employer  and  clerk,  or  principal  and 
a^ent,  to  either  party,  or  being  a  member  of  the  family  of 
either  party,  or  a  partner  in  business  with  either  party,  or 
surety  on  any  bond  or  obligation  for  either  party; 

4.  Having  served  as  a  juror  or  been  a  witness  on  a  pre- 
vious trial  between  the  same  parties,  for  the  same  cause 
of  action;  • 

6.  Interest  on  the  part  of  the  juror  in  the  event  of  the 
action,  or  in  the  main  question  involved  in  the  action,  ex- 
cept his  interest  as  a  member  or  citizen  of  a  municipal 
corporation; 

6.  Having  an  unqualified  opinion  or  belief  as  to  the 
inerits  of- the  action,  pounded  upon  knowledge  of  its  ma- 
terial facts,  or  of  some  of  them; 

.  7.  The  existence  of  a  state  of  mind  in  the  juror  evinc- 
%  enmity  against  or  bias  to  or  against  either  party.  [In 
effect  July  Ist,  1874.] 

OhaUenge  for canBe,  safflciency  oi— Specifying  grounds,  12  CaL  48): 
Mmfnal  cases,  37  Cal.  277 ;  41  Cal.  37.  Objection ,  when  to  be  made*  X  Gal. 
«;18Cal.l09. 

GHOXTirDS  OF  CHALLENaS  FOR  0AT7SE. 

SuBDFTisioir  1.  Incompeteticy— sees.  198, 199,  and  notes;  also,  see 
note  to  snbd.  4,  infra,  and  47  Cal.  888. 

BuBDrvTSioir  2.  Consangainity  or  affinity— generally,  see  note  to 
•ee.l70,8ubd.2. 

SuBDnnsiON  3.  Close  relations  to  either  party— see  notes  to  sabds. 

SiTBnrvisioir  4.  Frevions  trial,  serving  or  testifying  at— 14  CaL 
1«,  and  see  18  Cal.  109. 

8UBDrvisi6ir  fi.  Interest  of  juror— as  to  interest  generally,  see  37 

SVBDivisioir  6.  TTnqnalifled  opinion*  possession  of— excusingfor, 
discretionary,  18  Cal.  109,  and  ree  47  Cal.  888:  formation  or  expression 
w,  lonner  reauirement,  11  Cal.  69:  degree  of  conviction  necessaiy, 
^VMea  bias  In  criminal  cases)  16  Cal.  129;  17  Cal.  142:  22  Cal.  349;  27 
^S07;  40 Cal.  268;  45  Cal.  137;  46  Cal. 78;  48  Cal.  253;  49  CaL  174. 

.SuBDTvisioir  7.  Bias— review  of  decision  as  to,  49  Cal.  560;  50  Cai. 
«2:  existence  of,  5  Cal.  347;  38  Cal.  51. 

^  603.  Challenges  for  cause  niust  be  tried  by  the  court. 
The  juror  challenged  and  any  otper  person  may  be  exam- 
hted  as  a  witness  on  the  trial  of  the  challenge. 

Jvtcnf  examination  of— see  sec.  601n. 

^^iacretion  of  conrt— decision  not  prejudicial,  41  Cal.  429:  generally. 
47  CaL  188;  49  CaL  679;  50  Cal.  222;  and  nee  notes  to  sec.  602,  subds.  6 
«ul7. 


B!  604-7  TBIAL  BT  JOBT.  2 

§  €H.  As  Boon  as  the  jury  is  completed,  an  oath  -ma 
b9  adminisleTed  to  the  jurora,  in  Bnbatance,  that  tbt 
and  each  ot  them  will  well  and  truly  try  tbe  matter  1 

issue  between ,  the  plaiutifl.  and ,  defendant,  ax 

a  true  vaidlct  render,  according  to  the  evidence. 

Oath.  *ilmini>lratlc>n  of-aee  sees.  i(m-im. 


S  »7.  Order  of  prcwMdInga  on  trtal. 

i  108.  Chaiso  to  the  Jury.    Court  mnst  fnmlah.  In  nrlBng.  upon  P 

!sra.  Spe^  faBtructlons. 
ill.'  AdmooltlMkwhaiJiiif  pennltCadtoBepaiate. 
III.  Jnnrmaftakairil&tbemcsrtBln papers. 
m.  SeUberuIonaf  Jnry.howcoaducfeii. 
Hi.  Hag  ooms  Into  eonrt  lor  tnrltier  lustmctlotii. 
9U.  TTooesdlncs  In  ease  a  Joror  becomes  eleli. 
j  lU.  Wlwnpieveiital  Irom  giving  verdict,  tlie  caiue  mar  be  Bgati 

S  SIT.  'WIiUb  Jury  are  aluent.  conrt  may  sUionra  from  ilme  to  tlmt 
Sealed  verdict.   Flualadjaurameatillactaarges  tUe  Jury.  ' 

§  607.  When  the  jury  has  been  sworn,  the  trial  mus: 
proceed  in  the  following  order,  unless  tlie  judge,  foi 
special  reasonB,  otherwiHe  directs; 

The  plaintiS,  after  stating  tbe  issue  and  his  case, 
St  produce  the  evidence  on  his '■ 

_.  Tbe  defendant  may  then  ope 
his  evidence  in  support  thereof; 

3.  The  parties  may  then  respectively  ofEer  rebuttins 
ertdence  only,  unless  the  court,  for  good  reason,  in  fur- 
tlierance  of  justice,  permit  them  to  offer  evidence  upon 
their  original  case ; 

i.  'When  the  evidence  is  concluded,  unless  the  case  Is 
submitted  to  tlio  jury  on  either  side,  or  on  both  aides, 
witboat  argument,  the  piaiutiS  must  commence  and  may 
conclude  tbe  argument; 

9.  If  several  defendants,  having  separate  defenses,  ap- 
pear by  different  couusei.  the  court  must  determine  their 
relative  order  in  the  evidence  and  argument; 

6.   The  court  may  then  charge  the  jury. 

Older  of  proof,  diacrelioa  of  court,  as  to— gensrally,  sec.  'HUS;  R 
CsLMSi  61  Cal.«8:  party,  control  of.  over,8C»l,W;  IS CaL3M;  MCW. 
^M;  relevaucy  oC  evldeaccscci.  ie«8-]S;o. 

SOBDiviBioii  I.  Flalntiff'B  evidence— proof  requited,  tte  Mcs. 
18s;,lBiiS. 

SUBDivlSioH  S,  Defendant's  evidenoa-aeeuDtetoaobd.  L 


.  Eebnttlnp  vridmco—Bardfrt  of  profif,  genvnXif, 

'^J.*^'^*'^  iJ.«relionit^™i.rt\a»Hirecal'llnHwlir 
1  Oal.  339.  Be-opeaiDg  oass— Wliere  ameQiCaeuc 
:al.  6W:  wberB  crnM-compUlnt.  <n  Cal.  JM:  rccalllti^ 
'Cal.«9i47'C»ffS9<,'Mfi'48'cS!^4'.*  '''  ""'*'^- 
.  i^rs^uDBQt*— plftlBtUE  openlnff  and  clDAltig,  3  Cal. 


COBTDOOT  or  TRIAL. 
IMiDft,  esc  1W8:  register  of,  i 


seoWiHTOFP  EtOBKCDTlOl 


Ell.  Special  proceedinei— seca.  IW3-1S2J. 
._  _  leo.  1133-1179.  StlpiilalioaB-sec3».suliil. 
laUDg  down— clerk,  sec.  [Ml  i  slwrUianil  reporters, 
vs-fboithi— ni  lory,  aiireeinent  of.  sec.  Blaa.  Trial 
MS-aea.  7aiianoe— sees.  4ii9-471.  Tniaa-seca.  3!h- 
c  aal  «( iM.  Veidiol— B«s,  eSI-«M.   Tiew— by  ]i 

-of]iirytflal,«er!.e31,    Wi ■" 

Isbhob;  tiupectloaot.sec 


iott  in  giVili^  tlieir  venliit:  ^iin'L  it  iC  Olilt 

jstluaivB  jmlgcs  tif  iill  iiuoslious  ui   fact. 
tiEuniisli  to  either  i«itty,nt  tlietime,  niioo 


t:.: 


.BubiLt.  Jndgment— ^ae>  ^"*-'i-i 

Elvliiaftiidenteting,a«r^«M-f;!li  kliK]io[.Bcc.3"n:  .Z^ 

jBSn.  IniTliial-'SecB.oMMI^  Jiutlo««' conn— trials  4'^'- 


f— geuerallr, 

ftnd  entedng, 
— "Tial—jBCi 
_     _    i>f  pmci 

niH.MB.Mir^^eii^'c.  lulOs/ifi.   PomngJiiiT  ■•**■- 

of  prtwf-smn,  lapra.   Ordeis-lOOJ-lOOO.   Papers— 

'entltleO,  seca.  IMS,  1040:  nUns  anil  sirviceut.wcH. 

ftiial-seeVanuE.  Flsadings— generally, Bi-cs.4'ill-  r>» -- 

saoaudnotea.   Separatlon-of  ("*  - 

ecs.  1083-1825.  *■>.,, 


S  *0B  TKIAL  BY  jnnT, 

reqnast,  a  atatement,  in  writing,  of  tho  points  of  law  c 

tained  in  tljecliarge,  or  siftn  nt  tlie  time  a  sta* 

Buch  points  prepared  and  submitted  by  the  c 
either  party, 

Hatien  of  law— conrt  itatlofr  In  charge,  Const.  CM.  art.  s.se 
»eo.  ailC,  also  see.  20UI,  and  see  iioiler  CBiBOH  to  Jdev,  <n/ra. 

etatiogtestimanr— £aCa1.U2;43CaJ.  Si:  cansCitutlonal  pravl 

Qnewione  of  fKt— j^  siclnalre  Judgea  of,  Const.  CaJ.  axt.  6 
JDEi,  iiyW   ion  olio,  for  Jury,  in  Ub'el,  see  Cons"  Cal.  Mttt^i 

Qharge  to  joij— Scope  qf,  see  In»tnietiOQe,  gBnerall?,  ir/Tra 
Special  instTacIioa8,Bec.609i>.    C-mlrseHctt  cf,  I  Cah  f.a;  7i  Ci 


ffow.Feb.  iOtb.lBW,  *riK.ai.J.MSi  HcFsddeu  B.IlltclieU,  Ai,ri 
nd.lS8ll,fiFac.0.L.J.gHi  point  truttea  u  proren,  13  Dal.  421:    I 

-jl.  llfi!  63  CaL  eii,  ami  see  Assumna  fact,  nniter  SutmctioiL 
gsiwrallri  'Ifra. 

IHSXBUOTIONa  oenbrallt:     ' 
A^£ng-see  epeclal  Instructions,  ssc.  ecm.    Assumine  fact— 3,1  Cal 
IMjSt  Cal.aMi  25  CaL  157;  30  Cal.MH:  as  Cal.K«:  M  Cal.  KS:  sa  CM 
613,  720.    Oharge  in— see  Chaeoh  to  Jdbt,  note  lapra,   Confliel 

Ingj-See  COFTBiDlOTOBT.    1^ -" — —    — ' 

"3:  »  CaL  ST*    "  "- 


5raP?£L^SJ,'^'^S'''  "-**■'*  r'ac,  c,  L.J.  &3[  Anjiadcu  u.'Mitfh^n, 

.^nir!2nd,Wsl3,  .■>  I'r-.  '■.  T.  .r  "-ii.  ^-rifnc  r.  Linden  G.  M.  Co.  Sla? 

a«^,lM(j,_fiKit.t    i.i    :.'■-  i' -  ..Milcg,KayBiith.lSS<),»rni..?. 

BirnBii  OF.  !■.  ■  ■  ■■  Eeeors  of  'L/lW,  aee°i:fi 


sCaLBT 
CoNTBADiOTOBT.  Ineconcilab 


Gianting' 


UCaLiai.  Malioionn proBet „ , , 

OhjectionB  to-seo  Exdeptiobb,  under  Special  iDBtnictioin, 
.V.,..     fi„T    =~.-..  ,-,^   PaBsineoa-see  under  Special  Inslrnoti 


7  of  evidenee-Hjubmlttlng,  40  Cal.  ( 


under  Sficui, 


oQtradlcted, 
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seenoto,  supra,   tTseless— 53  CaL  430.   tXsual— sec.  2061 ;  see  also,  sec. 
2182.  Vague— 39  Cal.  690;  and  see  Too  Oehebai.. 

§  609.  Where  either  party  asks  special  instructions  to 
be  given  to  the  jury,  the  court  must  either  give  such 
instruction,  as  requested,  or  refuse  to  do  so,  or  give  the 
instruction  with  a  modification,  in  such  manner  that  it 
may  distinctly  appear  what  instructions  were  given  in 
whole  or  in  part. 

Instractions,  disposition  of— askliig,  granting,  refusing,  modifying, 
I  manner  of  passing  on,  see  those  heads  under  Special  Instmctions, 

SPECIAL  mSTHUOTIONS. 

Adding  to-47  Cal.  93.  Asking-6  Cal.  197;  16  Cal.  78;  48  CaL  257, 277; 
?  T  V^ISi  WlUlams  ».  Hartford  Fire  Iris.  Co.  March  29th,  1880, 6  Pac. 
WL.J.227.  Disregarding— 6  CaL  197.  Exceptions  to— sec.  646  and 
Wes.  Granting— 8  Cal.  890;  13  Cal.  172;  17  Cal.  143;  41  Cal.  66.  Mod- 
•gng-seeADDniro  TO,  Granting,  Passing  on.  Offbrino;  see 
«DNa.  Pasaing  on— manner  of ,  2  Cal.  173;  5  Cal.  490;  19  CaL  476. 
g:  25  Cal.  460;  32  CaL  280;  84  Cal.  101:  37  CaL  154;  40  CaL  643;  49  CaL 
«;  see  also  Adding  to.  Granting,  modifying,  Refusal.  Pre- 
Jtttmg-see  Asking.  Proposed— 6  Cal.  197;  29  CaL  556.   Reading* 

J?*,^'^  S*l-  556.  Refusal  of-prqper,  5  CaL  478;  6  Cal.  197;  3  CaL 
fSffi'  ?  Cal.  853;  13  Cal.  699:  29  Cal.  656;  32  CaL  231;  36  Cal.  404;  45 
gt^  47  Cal.  93;  49  Cal.  166;  63  Cal.  854,  630;.  People  v.  Smallmans, 
Sf  16th,  1880:  improper.  2  Cal.  386;  62  Cal.  61 1 :  reasons  for,  8  CaL  890: 
^^Cal.  87;  30  Cal.  631;  60  Cal.  469;  People  v.  Ah  Chung,  March 
ml88p,  5  Pac.  C.  li.  J.  218;  Slemers  v.  Elsen,  March  24th,  ISO,  5  Pac. 
**  ^  J.  248.   Time,  presenting  in— where  many,  6  Cal.  197. 

1 610.  When,  in  the  opinion  of  the  court,  it  is  jiroper 
lOr  the  jury  to  have  a  view  of  the  property  which  is  the 
Jttoject  of  litigation,  or  of  the  place  in  which  any  material 
^  occurred,  it  may  order  them  to  be  conducted,  in  a 
JWy,  under  the  charge  of  an  officer,  to  the  place,  which 
■oall  be  shown  to  them  by  some  person  appointed  by  the 
court  for  that  purpose.  While  the  jury  are  thus  absent, 
JpP^i^n,  other  than  the  person  so  appointed,  shall  speak 
w  them  on  any  subject  connected  with  the  trial. 

^iev  of  premiseB-19  CaL  427;  49  Cal.  607;  60  CaL  556;  53  Cal.  60. 

S  ^11.  If  the  jury  are  permitted  to  separate,  either 
tif  ?  the  trial  or  after  the  case  is  submitted  to  them, 
*"6y  shall  be  admonished  by  the  court  that  it  is  their  duty 
^ot  to  converse  with  or  suffer  themselves  to  be  addressed 
Dy  any  other  person  on  any  subject  of  the  trial,  and  that 
JJ 18  their  duty  not  to  form  or  express  an  opinion  thereon 
•^til  the  case  is  linally  submitted  to  them. 

Tempora]^  recess— ciaestion  as  to  application,  23  Cal.  631. 

§  612.  Upon  retiring  for  deliberation,  the  jury  may  take 
^JtU  them  all  papers  whicii  have  been  received  as  evi- 
CoDB  Crv.  Pboo.— i». 


«  613-16 


lit,  to  I 
imonTi 


luept  depoaitioD ^ 

in  tho  opinion  of  tba  vourt,  1 . 
a  having  them  ia  possessionj 

„  , „ .._th  them  notes  of  the  testimony  1 

other  proceedinea  on  the  trial,  taken  by  themselves,  ? 
any  of^them,  bun  uone  taken  by  on;  other  paraon, 
^up«ction  of  dociinunti— b^p  3G  Cal.  16B. 
§  613.  When  the  case  Is  finally  submitted  to  the  jury 
they  may  decide  in  court  or  retire  for  deliberation ;  if  the< 
retire,  tncy  must  be  kept  together,  in  bodib  conveniem 

filace.  under  charge  of  an  olHoer,  antil  at  least  tliiet 
DUrtiis  of  them  agree  upon  a  verdict  or  are  dischar^el 
by  the  court.  Unless  by  order  of  the  court,  the  ottce 
hUiVing  them  under  hia  charge  must  not  suffer  any  com 
miinicatton  to  be  made  to  them,  or  make  any  himself,  ei 
Cfpt  to  ask  them  if  tliey  or  tiiree-fourths  of  tliem  ar 
agreed  upon  a  verdict;  and  he  must  not,  before  their  vei 
dKt  is  lendereil.  communicate  to  any  person  the  afate  0 
their  deliberations,  or  the  verdict  ^^eed  upon.  [In  efiee 
March  10th,  18S0.1 

4rjKiCW.4jai!lCal.a37:KCiL3«.    Injlufnceo/i'arlg!.iiail.ii&. 
tlirOB-foortlu— agreoment  of,  biheII.  ISiOi  see  Const.  CaL  art.  I.sk.' 

§  614,  After  the  jury  have  retired  for  deliberation,  1 
tliero  bo  a  diaagreemant  between  them  as  to  any  part  c 
tlie  testimony,  or  if  they  desire  to  be  informed  of  an 
point  of  law  analog  In  the  cause,  they  may  require  tb 
officer  to  conduct  them  into  court.  Upon  then:  bein 
brought  into  court,  the  information  required  must  b 
given  in  the  proaenoe  of,  or  after  notice  to,  the  parties  c 
ccuosel. 

InfonnatioD  giTea— eitenEot.UCal.SSS:  on uoD-Judidi]  d>rs,ae 

AbBenoe  of  attomeTB— c'lmliuil  cosei.  1  CaL  Hi;  3T  Gal.  T.i. 

§  615.  If.  afterthe  impanneling  of  the  jury,  and  befoi 
vsrdict.  a  juror  become  sick,  so  as  to  be  unable  to  pe: 
form  his  duty,  the  court  may  order  him  to  be  discbat^c 
In  that  case  the  trial  may  proceed  with  the  other  juron 
or  another  juror  may  be  sworn  and  the  trial  begin  anen 
or  the  jury  may  be  discharged  and  a  new  jury  then  c 
afterward  impanneled. 

§  616  In  all  casea  where  the  jury  are  diacbargei),  a 
prevented  from  givini^  a  verdict,  by  reason  of  accident  o 
olher  cause,  during  the  progress  of  the  trial,  or  after  th 
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eanse  is  submitted  to  tliem,  the  action  niay  be  again  tried 
immediately,  or  at  a  future  time,  as  the  court^may  direct. 
7tii7  dischai^ed— formalities,  48  CaL  324:  on  non-judlclal  days,  49 
Cil.226. 

§  617.  "While  the  jury  are  absent  the  court  may  adjourn 
from  time  to  time,  in  respect  to  other  business  ;  but  it  is 
nevertheless  open  for  every  purpose  connected  with  the 
cause  submitted  to  the  jury  until  a  verdict  is  rendered  or 
the  jury  discharged.  The  court  may  direct  the  jury  to 
bring  in  a  sealed  verdict,  at  the  opening  of  the  court,  in 
ease  of  an  agreement  during  a  recess  or  adjournment  for 
fee  day.     [In  effect  March  10th,  1880.] 

Sealed  ▼erdict— bringinsT  iQf  12  Cal.  483. 

Idjoumment  for  term— effect  of,  before  amdt.  1880,  48  Cal.  324;  50 

CU.648:  abolition  of  terms,  by  Const.  1879,  see  sec.  73n. 

§  618.  When  the  jury,  or  three-fourths  of  them,  have 
agreed  upon  a  verdict,  they  must  be  conducted  into  court, 
their  names  called  by  the  clerk,  and  the  verdict  rendered 
by  their  foreman;  the  verdict  must  be  in  writing,  signed 
by  the  foreman,  and  must  be  read  by  the  clerk  to  the 
jury,  and  the  inquiry  made  whether  it  is  their  verdict. 
Either  party  may  require  the  jury  to  be  polled,  which  is 
done  by  the  court  or  clerk  aSking  each  juror  if  it  is  his 
verdict;  if  upon  such  inquiry  or  polling,  more  than  one- 
fourth  of  the  jurors  disagree  thereto,  the  jury  must  be 
sent  out  again,  but  if  no  such  disagreement  be  expressed, 
tke  verdict  is  complete  and  the  jury  discharged  from  the 
case.  [In  effect  March  10th,  1880.] 
Three-fourths— agreement  of,  see  sec.  613n. 
Vexdict  received— on  non-judicial  day,  sec.  134. 
Polling  jury— 20  Cal.  69. 

Dissenting— more  than  one-fourth,  amdt.  1880;  grounds  for,  48  Cal. 
$88. 

§  619.  When  the  verdict  is  announced,  if  it  is  informal 
or  insufficient  in  not  covering  the  issue  submitted,  it  may 
be  corrected  by  the  jury  under  the  advice  of  the  court,  or 
the  jury  may  be  again  sent  out. 

Corrected  by  jury— 2  Cal.  183, 269. 

Oourt, power  of— 2  Cal.  183;  3  Cal.  137;  34  Cal.  663. 

WaiTer-4  Cal.  260. 
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OmETBl  and  special  verdicts  deflnea. 


(  OSS.  WbonagenBralorepecIa- 

S  638.  Verdict  in  actions  (or  recovery  of  monar  or  on  estabUsbii 

conater-clalDi, 
!  6!;.  Terdlot  fn  actions  for  Iha  recoTery  of  spaclllo  penimal  pro 

i  sni.  Eatry  of 'verdict. 

g  524.  The  verdict  of  a  juryiseitlier  general  or  specia 
A  gEneral  verdict  ia  that  Ijy  which  they  pronounce  genei 
allylipon  all  oc  any  of  the  issues,  either  in  faror  of  tJi 
plaintiff  or  defendant;  a.  special  verdict  is  that  by  wliic 
the  jury  find  the  facts  only,  leaving  the  judgmeni;  to  tb 
court.  The  special  verdict  must  present  the  conclueioii 
of  fact  as  established  by  the  evidence,  and  not  the  evi 
deuce  to  prove  them^  and  those  conclusions  of  fact  mus 
presented,  as  that  nothing  shall  reraaio  to  the  cour 
.  .,         .-  .      ^ijem  coDclnsions  of  law. 

IIMii«.2G>LlS>.»l:< 

,2SClLt70;«Cll.e5T 

. .   !tmBiitln,»ci,7«,  741 

B,  IlTDrDMBNTS.  BBC  llli:  nSW  tTlall 
.Bnbd.!  and  note:  lolnt  drilRidaiiis 
»(  U  O^L  12>i  waiver  el  hliamStCr  in. » 


but  lo  draw  fi 

Tenlict, 
CaL  493;  3S  CaL  M7;  41  Cal. 
and  as  to  ameudinf ,  a-"  —' 
I  ateoAmenta  ■■  to,  lei 
FDrmlMOiidnct  affeot 
aKalnat.t^TiniU 
CitLSn;*»Cal.m. 

Oeaerol  Tsrdici-U  CaL  ISS;  »  Col- Ui:  ^  CaL  ITOi  aod  I 

Special  ve[dlct-«ec.  SiSa. 

§  G25.  In  an  action  for  the  rec< 

sjieciflo  real  property,  the  jury,  i_ ,  . 

render  a  general  or  apecial  verdict.  ,  In  all  other  cuaca 
the  cotirt  may  direct  the  jury  to  filed  a  special  verdict 
in  writing,  upon  all,  or  any  of  the  issues,  and  in  all 
cases  may  Instruct  them,  if  they  render  a  general  ver- 
dict, to  find  upon  particular  questions  of  fact,  to  he  atat^il 
in  writing,  and  may  direct  a  written  flndinp  thereon. 
The  special  verdict  or  fluding  must  he  filed  with  the  cleric 
and  entered  upon  the  minutes.  Where  a  special  lindinjr 
of  ficts  is  inconsistent  with  the  general  verdict,  the 
former  controls  the  latter,  and  the  court  muat  give  judg- 
men:  accordingly. 

GflneTBl  vaidiot-^eec.  Kr4fl. 

31  Cat  96.  Dirtclid  by  court.  3  Cal.  *«.'  Special  iaaa.  1  r.»l.  6;  8  C»I- 
QUl ;  -ii  ObL  isa ;  fl  Call  £60.  Chtniac  of  cerdicl,  frcQi  special  10  aeueral, 
35C3l.SMi  48Cal.S88.  SiwrialJ^dinir.eaactDn ireneral verdlct,20Cil. 
3NI:  2>CM.4e9;  aiCsl.llJ:  aadas  Co  equity,  Bee4»CaI.I2«;tIOiL4Sil' 


'hea  a  verdict  is  found  fol  the  plaiDtifF,  la  an 
ihe  recoTe^  of  money,  or  for  the  defunilaut 
Qter-claim  for  the  rerovery  of  money  is  estab- 
edlng  the  amount  of  the  plamtifC's  claim  aa 
the  jncy  must  also  And  the  amount  of  tlie 

nHMV»Tj—yf)Maa  e.  Damon,  llarcb  tth,  1S80.  i  Par.  C. 

I  an  action  for  the  recovery  of  specific  per-  f"    ^^% 

rty.  if  tbe  property  haa  not  been  delivered  to  ^~^      "^ 

,  or  the  defendant,  by  his  answer,  claim  a  re-  *""  "-•^' 

I,  the  jury,  if  their  verdict  be  in  favor  of  the  ■"■*-»     * 

if  being  in  favor  of  the  defendant,  they  also  j*  — "!■ 

3  is  entitled  to  a  return  thereof,  must  find  the  *"  ^  gm 

3  property,  and,  if  so  inatruoted,  the  value  of  wK.  —.^^ 

ions  tiereof,  and  may,  at  the  same  time,  assess  ■'~  — •» 

s,  if  any  are  claimed  in  the  complaint  or  an-          >  ^».  _     w 

I  the  prevailing  party  haa  sustained  by  reason  '  .^  -.^' 

ig  or  detention  of  such  properly.    [Jn  effect  """'■.i— .^ 

r4.]  -  -  Ol' 

■eplBrtD— 7  CaJ.  568;  8  CaJ.  MS;  2J  C»l.  27*;  2t  Cal,  1«.  r""  -■  ^ 

ponreceivinga  verdict,  an  entrymustbemade  —•^^ 
:  in  the  minutes  of  the  court,  specifying  the 

I,  the  names  of  the  jurors  and  witneasKS,  and  r  — "~^ 

;he  verdict  at  length,  and  where  a  special  ver-  ^  r*.,.^ 

1,  either  the  judgment  rendered  thereon,  or  if  mr^  ^^Si 

reserved  for  argument  or  further  conaidera-  "^^^  — » 

ler  thus  r«*erviug  it.  (^t  —  3»*. 
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CHAPTER  V. 

TRIAL  B7  THJE2   COURT. 

S  631.  When  and  how  trial  by  jury  may  be  waived. 

§  632,  Upon  trial  by  court,  decision  to  be  in  writing  and  filed  within 

twenty  days. 
§  633.  Facts  found  and  conclusions  of  law  must  be  separately  stated. 

Judgment  on. 
S  634.  Findings  may  be  waived,  how. 
I  635.  Findings,  how  prepared. 
§  636.  Proceedings  after  determination  of  issue  of  law. 

§  631.  Trial  by  jury  may  be  waived  by  the  several 
parties  to  an  issue  of  fact  in  actions  arising  on  contract, 
or  for  the  recovery  of  specific  real  or  personal  property, 
with  or  without  damages,  and  with  the  assent  of  the  court 
in  other  actions,  in  manner  following  : 

1.  By  failing  to  appear  at  the  trial; 

2.  By  written  consent,  in  person  or  by  attorney,  filed 
with  the  clerk;    . 

3.  By  oral  consent,  in  open  court,  entered  in  the  min- 
utes.   [In  effect  July  Ist,  1874.] 

Waiver  of  jury  trial— see  Const.  Cal.  art.  1,  sec.  7;  9  Cal.  112;  27  CaL 
249;  Sherman  v.  McCarthy,  March  3rd,  1880, 5  Fac.  C.  L.  j1  58:  refer- 
ence as,  2  Cal.  92,245,261;  19  Cal.  140:  equity  cases,  5  Cal.  192,294;  16 
Cal.  249;  30  Cal.  512 :  court  disregarding,  sees.  309, 592;  27  Cal.  249. 

SUBDI VISION  1.  Failure  to  appear  at  trial— 4  Cal.  112;  10  Cal.  178; 
15  Cal.  23;  16  Cal.  432;  18  Cal.  409. 

SuBDivisioif  s  2,  3.  Consent— see  Befebbnoe  by  Consent,  sec. 
638n,  and  Waiveb  of  Juby  Tbial,  reference  as,  supra. 

§  632.  Upon  the  trial  of  a  question  of  fact  by  the  court, 
its  decision  must  be  given  in  writing  and  filed  with  the 
clerk  within  thirty  days  after  the  cause  is  submitted  for 
decision.    [In  effect  July  1st,  1874.] 

Trial  by  court— equivalent  of  charge,  20  CaL  151 :  case  submitted, 
argument  after,  45  Cal.  178. 

Written  decision  filed— mandatory,  2  Cal.  305:  but  not  as  to  time  of 
filing.  4  Cal.  214;  44  Cal.  228:  equity,  in,  18  Cal.  447:  effect  of,  31  Cal.  95; 
4!)  Cal.  623:  waiver,  45  Cal.  178.  Thirty  days,  directory  merely,  44  Cal. 
228;  49  Cal.  157. 

§  633.  In  giving  the  decision,  the  facts  found  and  the 
conclusions  ot  law  must  be  separately  stated.  Judgment 
upon  the  decision  must  be  entered  accordingly. 

Section  generally— mandatory, 2  Cal.  305;  3  Cal.  HI;  and  see  Wbit- 
TEN  Decision,  filed,  sec.  632n:  facts  found,  2  Cal.  305:  separately 
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,  31  CaL  125;  39  CaL  262;  BuUer  v.  Beach,  May  26tb,  1880, 5  Pac.  C. 

FINDINaS. 

AlMsnce— of,  43  CaL  323;  51  Cal.  262,  626:  92  Cal.  661;  Beynolds  v. 

komagiin,  March  4th,  1880,  5  Pac.  G.  L.  J.  115;  Haffenegger  v.  Bruce, 

SttcbJ^d,  1880,5  Pac.  O.  Li.  J.  216:  Mahoney  v.  Bravermau,  June  22d, 

MO,  5  Pac.  C.  L.  J.  607;  and  see  Freeman  r.  Campbell,  under  Insuf- 

pcjxST,  infra.  Amending— after  appeal,  53  Cal.  88 :  after  remittitur, 

HCaL  S05.   Argument  in— see  Ofoion  iif.    Conflict  in— see  Con- 

tABlCTORY.    Construction  of— 21  Cal.  374;  25  Cal.  587;  30  Cal.  458; 

€U.  154;  38  Cal.  666;  39  Cal.  262;  43  Cal.  105;  48  Cal.  152;  50  Cal.  57, 112, 

';  51  Cal- 112;  and  see  Requisites.   Contents— see  kequisites,  49 

362,552.    Oontradictory— 52  Cal.  217,495;  Manly  v.  Howlet,  June 

1880;  Hetanan  v.  Arpin,  July  3d,  1880,  5  Pac.  C.  L.  J.  626.    Cor- 

(ss— see  Pkbsijmption.  Covering  all  material  issues— see  Is- 

w.  covering.   Defective— see  Deficient.  Deficient— 28  Cal.  238; 

CftL425;  34Cal.251;  53  Cal.  84,  300.    Drafting— and  signing,  35  CaL 

E  Erroneoos— see  Iitsufficient,  Requisites.   Evidence  in— 16 

H 103;  31  Cal.  211.   Evidence— sustaining,  34  Cal.  506;  44  Cal.  3;  51 

41362;  52  CaL  491;  53  Cal.  29, 649;  Mahoney  v.  Braverman,  Jmie  22d, 

llk5Pac.  <}.  L.  J.  607.   Exception  to— 24  Cal.  228, 237;  25  Cal.  225;  28 

01238,591;  30  Cal.  425;  31  CaL  591;  34  Cal.  125,  251,  648;  35  Cal.  188;  36 

Cd.303;  40  Cal.  386;  42  CaL  646;  46  Cal.  346;  49  Cal.  552;   Tompkins  v. 

8roQt,May  26th,  1880,6  Pac.  C.  L.  J.  468;  but  see  Implied,  ^'ONB. 

Soianeons— matter  m,  see  Opinions  in.   Full— see  Issues,  cover- 

ii|.  Fnrthier— see  Amending.   Impeaching— see  Exceptions  to. 

Iqdied,  none— to  support  judgment,  50  Cal.  93 ;  51  Cal.  262, 478 :  other- 

vtebefore  Code,  31  CaL  211;  33  Cal.  236;  39  Cal.  112;  41  CaL  97;  45  Cal. 

»;«Cal.lOO;  47CaL5,437;  48  Cal.  28;  49  CaL  269;  and  see  Pbesump- 

%«,  of  correctness.   Insufficient— 33  Cal.  468;  39  Cal.  262;  40  Cal.  264; 

•CaL  137;  61  Cal.  277;  63  Cal.  37;  Knight  v.  Roche,  March  13th,  1880, 5 

HfcCL.  J.  106;  Freeman  v.  Campbell,  from  the  Bench,  May  20th,  1880, 

ihc  c.  L.  J.  533;  and  see  Deficient  Issues,  Judgment.    Is- 

l»-withha,42  Cal.  591;  50  Cal.  57i^606;  51  CaL  543;  Payne  v.  Elliott, 


»■;  wtiai.  o/,  oo,  oW,bSb,  <ua;  Jrauisour.  iMUuau,  xeu.  olu,  loov,*  jrau.  v^. 
Lj.  561 ;  Pac.  Bridge  Co.  v.  Kirkham,  June  4th,  1880.  Judgment,  must 
•pport-3  Cal.  475;  8  CaL  446;  44  CaL  161;  50  CaL  61, 90;  51  CaL  262, 277, 
*S.C8,505;  52  CaL  263, 399, 495, 653;  53  CaL 435;  Gluey  v.  Sawyer,  March 
^  1880,  6  Pac.  C.  L.  J.  259;  iSleigs  v.  Bruntsch,  June  22d,  1880; 
■d  Bee  Implied,  none.  Material  issues— responding  to,  see  Is- 
WSB.  Hew— see  Replacing.  Objections  to— see  Exceptions  to. 
(^liiiioas  in^l2  Cal.  403;  28  Cal.  238, 301 ;  30  CaL  227 ;  31  Cal.  211 ;  38  Cal. 
I&  Pleadings,  following— 46  Cal.  287;  51  Cal.  151,  210;  and  see  Is- 
W.  Frosomption- of  correctness,  24  CaL  373;  31  CaL  211;  33  CaL 
tt;  36  Cal.  556;  36  Cal.  197;  38  CaL  595;  39  CaL  262;  50  CaL  26;  and  see 
SffLUD,  none,  otherwise  before  Code.  Probative  facts— stating,  42 
§4  180;  47  Cal.  174;  60  CaL  112;  53  Cal.  435:  and  see  Ultimate 
'ACTS.  Replacing,  38  Cal.  530.  Repugnant— See  Contradictory. 
Beqaesting— 30  Cal.  402.  Requisites— see  Construction  of,  Con- 
ihadictory.  Evidence,  Issues,  Judgment,  Opinions  in,  plead- 
nes,  Probative  Facts,  Separation,  Supficiency,  Ultimate 
'ACTS,  Unnecessary.  Responding— to  material  issues;  see  Is- 
8^118.  Separation— of  law  and  facts;  see  note,  «Mjc»ra.  Submitting— 
«ee  Dsajtino.  Sufficiency— 7  Cal.  258 ;  25  Cal.  587 ;  46  CaL  361 ;  49  Cal. 
g;  SO  Cal.  132;  51  CaL  175;  52  CaL  171;  53  Cal.  321,  351;  Williams  v.  Hill, 
"ttch  17th,  1880, 6  Pac.  C.  L.  J.  184;  McGillivray  v.  Carmichael,  from 
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tbe  Bencb,  May  lltb,  18W,  9  Vac.  0.  L.  J. 
VICIBHT.  Sppportmg— judginentp  see 
deoCT,  special  verdict  M.HCal.  101.  V 
6li;  *i  CaJ.  m ;  «  Cal.  »Mj  SO  cal.  1 13  i  63 
asIDvUat.SCiLIU;  MCiL2Kl:  when, 


§  634.  Pindinga  of  fact  may  be  w&iTed  by  the  eevex-. 
partiea  to  an  isaae  of  fact: 

1.  Byfailingtoappeaiat  tbe  trial; 

S.  By  consent  in  writing,  filed  witli  the  clerk; 

3.  By  oral  consent  in  open  court,  entered  In  tho  roinnte 

Finding  Taivad— iiDQ-walferiaiistapi)ear,  aiCaL363p83fi;  A^CaLI 
Cmtip.  Cronan,  etc.  April  7th,  1S80, )  Fac,  C.  L.J.  264:  vialTBr,  wheoj 

§  635.    Repealed.    [In  effect  April  3rd,  1876.] 


j:idgiDent  be  for  tbe  defendant  upon  an  issue  of  law.  a 
tbe  taking  of  an  account  or  the  proof  of  any  fact  be  nw 
cssary  to  enable  the  court  to  complete  tbe  judgment,  i 


Kefcrente— sec.  <3 


ec.I^Oa;  geoerall;.  sec.  sTIn  ( 


CHAPTER   VI. 
O'XIRBNGBB    AND    TRIAIiB    BT 


:e  ordered  npon  aareement  ot  parties,  Ii 


rtain  a  fact  necessary  to  enable  tlia  court  to 
1  action  or  proceeding. 
genMal— court  commlssiODets,  before,  sec.  !!S9,subd.!: 

r  cit Jury trlafsfo.  win.  KefsrsBS-iiumber,  elo,  aeo.  lUO : 
ec3.611,H2:  tcisiby.eeciuijn;  report  ol, sees. M3-U, 
mnca  br— consent  eascDtlal.S  Csl.  93,  IS1:  2i  Cal.  434; 
^l^'al.  *5;  4  Cal,  i  "o^er  lo'r.a'cal.^S'CBl."';  aCai.'iia! 
r  t.  To  rspOTtB  jndsmsnt,  GM.— 9  Gal.  S13;  2OC11I.  K. 
ne-Hiec.  10H;2Csl.  199;  ICal.lOS;  »C^.i30:  TCsUN; 
111.  92;  aod  see  Cokduot  of  Trial,  sec.  cci7n. 


hen  the  parties  do  not  consent,  the  court  may, 
alication  of  eitber,  or  ot  its  own  motion,  di- 

he  trial  of  an  issue  of  fact  requires  the  exara- 
long  acconnt  on  either  side,  in  which  case  the 
^  be  directed  to  hear  and  decide  the  whole 


^ 
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issue,  or  leport  upon  p.ny  Bpeciflc  question  of  fact  inrolvei 
therein ; 

3,  "Wheu  the  taking  of  an  accoant  ia  necessary  for  thi 
inforinatiou  of  tlie  court  before  judgment,  or  for  carrTin) 
a  judgment  or  orcler  into  effect; 

J.  Wlien  a  question  of  fact,  other  than  upon  tlio  plead 
inffs.  arises  upon  motion  or  otherwise,  in  any  stage  of  tbi 

4,  When  it  is  necessary  for  the  information  of  the  cour 
iu  a  special  proceeding, 

Befereiice  generall;— 5€C.  OT&B. 

ODmpal9oryrEfBrenc8-aiiantboiiied,lCa].3M:oriaertor,IC«Ll« 
9  Cal.  063 ;  aaa  as  to  power  to  make,  under  Constltatlon.  see  sbc.  Uls. 
Stnii>i VISIONS  lands.  Acconol— 19 Ca). IW;  2a  Cal-Sm:  33Cal.n; 

StmiMVJBlON  3.  OoUateral  qnoation— see  (1  Cal,  3M. 
SBEinvjBioH  1.  SpBoial  procBeding,  for— generally,  ses  sees.  IM 

§  640.  A  reference  may  be  ordered  to  any  person  a! 

I  ergons,  not  exceeding  three,  agreed  upon  by  Che  parties 
f  the  parties  do  not  agree,  the  court  or  judge  must  »p 
point  one  or  more  referees,  not  exceeding  three,  who  xo 
side  in  the  county  in  which  the  action  or  proceeding  i) 
triable,  and  against  whom  there  is  no  legal  objection,  oi 
the  reference  may  be  made  to  a  court  commissioner  of  th) 
county  where  the  cause  is  pending. 

Three  referees— two  may  act.see.  1IU3. 


§  641.  Either  ratty  may  object  to  the  appc 
any  person  as  referee,  on  one  or  more  of  the  foUowini 
grounds  : 

1.  A  want  of  any  of  the  qualiflcations  prescribed  bj 
statute  to  render  a  person  competent  as  a  juror; 

2.  Consanguinity  or  affinity,  within  the  third  degree,  to 

S.  Standing  in  the  relation  of  guardian  and  ward,  m:^ 
ter  and  servant,  employer  and  clerk,  or  principal  and 
agent  to  either  party;  or  being  a  member  of  the  family 
of  either  party;  or  a  partner  in  business  with  eiilier 
party;  or  being  security  on  any  bond  or  obligation  for 
either  party ; 

4.  Having  served  as  a  juror  or  been  a  witness  on  anj 
trial  between  the  same  parties,  for  the  same  cause  of  so- 


3§  6M-S 

t  on  t!ie  part  of  bucIi  perxou  id  the  eveot  of  the 
.  tlie  main  question  involved  in  tlie  action; 
;  formed  oc  expressed  au  unqualilied  opinion 
to  tlie  merits  of  tlie  action ; 
istence  of  a  Htate  of   mind  in  such  person 
[Qity  against  or  bias  to  eitliec  party. 


be  objections  taken  to  tbe  apt>ointment  of  ai 
fereemuBt  be  beard  and  disposed  of  by  l 
iavits  may  be  read  and  t  ' 


» referees  or  commissioner  mnat  report  their 
ritine  to  thg  conrt,  witliin  twenty  days  afrur 
closed,  and  the  facts  found  and  condu- 


it be  separately  stated  tber 
Beference-9PC! 


I.  rinding— 3tc,  tsin.    Twenty-'day*— liiereljf  Ul-  t^  "-'•ji 


if  inaJc! : 

When  the  reference  is  to  report  the  facts,  t 
irted  lias  the  effect  of  a  special  verdict, 
idings  excepted  to  and  reviewed— S  Cal.  72. 122;  4 1 

mm! jsi  oner's  report,  time  and  mode  at  cirrp'tlu<;  io,  s 
ICaLSM.  BepoRing  the  faotB— aeu.I{EFaitr,seu.61 


CHAPTER  Vn. 


!.  'Wben  uception  is 


□s  mf  Cer  ludifment.  etc^ 

,. ceptlDii  13  r^rusecJ,  appUcalion  to  Supicnie  Court 

PTOva  the  SKme,  elc. 
i  tea.  Tiatoodlntii  whea  Ju<3ge  ceases  to  hold  office. 

§  646.  An  eioeption  is  an  objection  upon  a  matter  i 
law  to  a  decision  made,  either  before  or  aft«r  judginen 
by  a  court,  tribunal,  judge,  or  otber  judicial  omcer,  in  a 
action  or  proceeding.  Tlie  esception  must  be  lalieTi  i 
tbe  time  tue  decision  is  made,  except  as  provided  lu.  se 
347.     [Approved  April  3rd,  187fi — in  efEeot  June  1st,  18T(i 

luuasdiale  lafelng— of  eicepllon,  see  TmB  on  DBClSlo>~,  uni) 
Eiiceptloiis,  irti'ni,   Matten  deemed  excepted  to— sec.  Bi;. 

EZOEFTIOITS. 
Absence  d(  party— as  offecUng.  sec  6«T  and  note.  AnuodiHE— se 
(SO.   Appellate  eonrt— lint  lalalng  Dbjectlona  ln,&CaLWt,47Si  6U 

<IS;T  6i.6MiBC»L5ffit[  WCaL2S8i  1!  C»L  Kl:  IS  Cal.  1" 

Oal.  2M,3S3!  «Cati>i49CBLliMi  SC"-'  •'■    •'•  "-'  *^- 
Cal.  VS.  lea,  1E7.   Bill  of  ezcepdoi 
KB.    Charge  to-eaaentlaJ.  4»  Oal. ; 


IS  CaL  Kl:  IS  Gal.  IT^  1S4,  s 
1    .■■..  •>•  ^.  225;  M  Cal.  5;-", 
„,  ,KCBl.«i:reU"»-  Iq, 
s.  tM(4U.    Oertiffing— se 
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§§647-« 


Weight  of,  23  CaL  259.   Filing— see  Settlemeitt  op.   Findings,  to— 

lee  sec.  633n.  looxnediato  tolling  of— seo  Time  of  Decision.  Imma- 

lerial  evidence  to— :sec  Evidence.   Incompetent  evidence,  tD— see 

BnBSNCE.   ^relevant  evidence,  to— see  Evidence.   Manner  of 

Hking— see  Taken,  how.   Preparing— sec  Settlement  of.   Pre- 

•Buting- see  Settlement  op.   Reason— of  immediato  taking,  see 

TtsiE  OP  Decision.  Record,  appearance  in— sees.  64f),  650 ;  5  Cal.  258, 

4M;  6  Cal.  202;  11  Cal.  142;  48  Cal.  537, 646.    Rejection  of  evidence,  to— 

•ee Evidence.   Repeating— 39  Cal.  614.   Requisites— of  bill  of  excep- 

ticHis^ec.  65071.    Reviewing— see  Appellate  CouiiT.    Settlement  of 

-5^03. 649-€53.    Signing— see  Settlement  op.    Specific,  musl  be— 

^•amission  or  rejection  of  evidence,  to,  7  Cal.  38;  10  Cal.  32,267;  12  Cal. 

JB:  13  Cal.  220;  15  Cal.  50;  16  Cal.  224;  IS  Cal.  315;  l!)  Cal.  640;  23  Cal. 

fis  -24  Cal.  171, 399,  459;  25  Cal.  619;  34  Cal.  5.54;  46  Cal.  3!i2;  48  Cal.  335, 

K.iJM;  49  Cal.  552;  50  Cal.  142, 176;  Rider  v.  Edgar,  Feb.  6th,  1880, 4  Pac. 

C.LJ.545:  charge,  to,  25  Cal.  123;  44  Cal.  246,414;  47  Cal.  348;  48  Cal. 

*;  50  Cal.  129 :  verdict,  to,  sec.  648.  Stating— see  Taken,  how.  Strik- 

lif  out  evidence— motion  for,  see  Evidence.   Taken— ^o  what,  23 

^fiL.259;  38  Cal.  141,  and  see  sec.  647.    How,  see  sees.  648,  \0o\n,  and  28 

ftl.  170.    ITA^n,  .see  Time  op  Decision.    Time  of  decision— taking 

«.  I  Cal.  379;  2  Cal.  122;  5  Cal.  339,467;  7,Cal.423;  8  Cal.  574;  12Cal.  4s3; 

BCal  183;  16  Cal.  393;  23  Cal.  66,  354,  418f;  24  Cal.  350;  25  Cal.  123,  3i)8;  26 

C^  -^>3;  29  Cal.  214;  32  Cal.  102;  33  Cal.  542;  35  Cal.  398;  36  Cal.  310;  45 

€U.1P3. 3.37;  47  Cal.  387;  48  Cal.  152, 346, 555,637;  4'J  Cal.  105;  and  see  Ap- 

hllate  Court  :  Reason  of  rule,  5  Cal.  339, 467;  7  Cal.  423.    Unnec- 

osary— as  Cal.  27,  and  see  sec.  647.    Waiver— 5  Cal.  40 ;  14  Cal.  544 ;  and 

»to  evidence,  see  43  Cal.  274, 444;  46  Cal.  560;  47  Cal.  294;  48  Cal.  153;  50 

CJl.iTti;  51  Cal.  447:  also  see  Appellate  Court,  and  Time  op  De- 

a«oj.  Weight  of  evidence,  to— see  Evidence. 


§647.  The  verdict  of  the  jury,  the  final  decision  in  an 

attion  or  proceeding,  an  interlocutory  order  or  decision, 

I  feally  determining  the  rights  of  the  parties,  or  some  of 

^m;  an  order  or  decision  from  which  an  appeal  may  be 

latea;  an  order  sustaining  or  overruling  a  demurrer,  al- 

io^ng  or  refusing  to  allow  an  amendment  to  a  pleading, 

I  ariking  oclt  a  pleading  or  a  portion  thereof,  refusing  a 

I  eoniinuance;  an  order  made  upon  ex  parte  application, 

:  Mid  an  order  or  decision  made  in  the  absence  of  a  party, 

-  are  deemed  to  have  been  excepted  to.    [Approved  April 

M-\n  effect  June  1st,  187G.] 

Ooostroction  of  section— 47  Cal.  167.  Decisions  deemed  excepted 
*y-Abitence  of  party,in,AiaCLt.  1876;  formerly  otherwise,  35  Cal.  398. 
Mendment  to  pleading,  ruling  on,  see  sec.  473«.  Appealable  order,  sec. 
^.  subd.  3,  and  note.  Continuance,  refusing:  ffrauting,  also,  before 
Amdt.  1876:  review  of,  see  Exceptio:ns,  sec.  646«.  Demurrer,  ruling 
on,  sec.  636,  and  note.  Ex  parte  order,  sees.  166,  25'J,  subd.  I.  Final 
dtcujcw,  defined,  1  Cal.  134;  sec.  648«;  and  generally,  see  Judgment, 
«ec.  o77and  note,  sec.  664n:  exception  presumed,  34  Cal.  682:  appeal 
from.  sec.  939,  and  note.  Interlocutory  order  or  decision,  defined,  1  Cal. 
21;  order,  sec.  1003:  decision,  sec.  648w :  review  of,  on  appeal,  sec.  93yw, 
»nd  sabd.  Su;  sec.  956n.  Striking  out  pleading,  sec.  453  and  notes. 
Verdict,  sees.  624-^28. 

§  648.  No  particular  form  of  exception  is  required,  but 
iraen  the  exception  is  to  the  verdict  or  decision,  upon  the 
CoDB  Civ.  Pboo.— »0. 
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ground  of  the  iuBufficisDcy  of  ttie  evidsnce  to  justify 
tne  objection  must  specify  the  patticnlaw  in  'wliicli  «!!■ 
evidonce  ia  aileged  to  be  iusufflcient.  The  objection  ino 
bo  stated  ivitli  so  much  of  the  evidence  or  other  matter 
is  neceaaary  to  eiplain  it,  and  no  more.  Only  the  sn 
stance  of  the  reporter's  notes  of  the  evidence  shall 
stated;  Documents  on  file  in  tlie  action  or  [itoceedi 
may  be  copied,  or  tiio  substance  tbereof  stated,  or  a  re£< 
ence  thereto,  sufficient  to  identify  them,  may  be  maii 
(Approved  April  Ktd,  1876— in  eSeet  June  1st,  IB7«. 


Feb?IS,' 


Feb,  «Cti,  1S84,  i  Fm.  C.  L.  J.  M 


FebHllb,  lew,  I  Fac.  C.  L.  S. 

§  649.  A  bill  containing  the  exception  to  any  di.'i.i.sii 
may  be  presented  to  the  court  or  judge  for  settlement, 
tlie  time  the  decision  is  made,  and  after  having  liei 
settled,  shall  be  siened  by  the  judge  and  filed  n-ith  t1 
clerk.  When  the  decision  eicepted  to  is  made  by  a  tii 
unMolher  thunacourt,  or  by  a  judicial  offlcer,  tliu  bill 
-cxceptiotis  shall  bo  presented  to,  and  settled  and  aigni 
by  such  tribunal  or  officer.  [Approved  April  3rd,  187i> 
in  effect  June  1st,  1876.] 

SatUemtQt  of  bill  of  exceptioiis-«c.  MOn. 

PUed  with  derk-wheo,  49  Cal.  68S. 

At  ttme  of  decl>i<ui-«T  CsL  MO;  ue  also,  S  CaL  119. 

§  C50.  When  a  party  desires  to  have  exceptJona  tak< 
at  a  trial  settled  in  a  bill  of  exceptions,  he  mcy.  ivithi 
ten  days  after  the  entry  of  judgment,  if  the  attion  wc: 
tried  with  a  jury,  or  after  receiving  notice  of  the  entry  i 
judgment,  if  the  action  were  tried  without  a  jury,  i 
such  further  timo  as  the  cotirt  in  wiiicb  the  action  is  pern 
ing,  or  a  judge  thereof,  may  allow,  prepare  the  ilraft;  of 
bin,  and  servo  the  same,  or  a  copy  thereof,  upon  tlie  ai 
verse  party.  Such  draft  must  contain  all  tho  exceptioi 
taken  upon  which  the  party  relies.  Within  ten  days  a£li 
'  such  service  the  adverse  party  may  propose  ameniimeo 
thereto,  and  serve  the  same,  or  a  copy  thereof,  tipoti  tl 
other  party.  The  proposed  bill  and  nmendmenl^  mus 
within  ten  days  thereafter,  be  presented  by  tbe  pnri 
seeking  the  settlement  of  the  bill,  to  the  judge  who  ttie 
or  heard  the  case,  upon  live  days'  notice  to  tbe  advcrs 
party,  or  bo  delivertHi  to  the  clerk  of  the  court  toT  tl 
judge.    When  received  by  tbe  clerk  be  nitist  iiiiincdiiitel 
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deliver  them  to  the  judge,  if  he  be  in  the  county ;  if  he 
iiie  absent  from  the  county,  and  either  party  desire  the 
fftpers  to  he  forwarded  to  the  judge,  the  clerk  must,  upon 
lOtice  in  writing  of  such  party,  immediately  forward 
them  by  mail,  or  other  safe  channel;  if  not  thus  for- 
farded,  the  clerk  must  deliver  them  to  the  judge  imme- 
diately after  his  return  to  the  county.  When  received 
&Dm  the  clerk,  the  judge  must  designate  the  time  at 
iWhich  he  will  settle  the  bill,  and  the  clerk  must  imme- 
^tely  notify  the  parties  of  such  designation.  At  tlie 
Ime  aesignated;  the  judge  must  settle  the  biU.  If  the 
wtion  was  tried  before  a  referee,  the  i)roposed  bill,  with 
[ie  amendments,  if  any,  must  be  presented  to  such  ref- 
ute for  settlement  within  ten  days  after  service  of  the 
taendments,  upon  notice  of  five  days  to  the  adverse 
IBtjr,  and  thereupon  the  referee  shall  settle  the  bill.  If 
K»&mendment3  are  served,  or  if  served  are  allowed,  the 
Imposed  bill  may  be  presented,  with  the  amendments,  if 
ilijy,  to  the  judge  or  referee,  for  settlement,  without 
lotice  to  the  adverse  party.  It  is  the  duty  of  the  judge 
wreferee,  in  settling  the  bill,  to  strike  out  of  it  all  redun- 
dant and  useless  matter,  so  that  the  exceptions  may  be 
presented  as  briefly  as  possible.  When  settled,  the  bill 
mast  be  signed  by  the  judge  or  referee,  with  his  certilicate 
tothe  effect  that  the  same  is  allowed,  and  shall  then  be 
fled  with  the  clerk.    [In  effect  July  1st,  1874.] 

Further  tLxne— sec.  1054;  50  Cal.  444. 

Anentment— 24  Cal.  228,  and  see  next  note. 

I^e  for  settlement— 47  Cal.  640,643;  50  Cal.  444:  in  criminal  case, 
«CaL631. 

Signed  when— «ee  Then  be  Filed,  infra. 

Certificate  of  judge— 6  Cal.  148.  Revoking,  9  Cal.  172;  47  Cal.  526:  but 
>8  to  abolition  of  terms,  see  sec.  73n. 
Then  be  filed— 49  Cal.  585. 
lew  trial— hill  of  exceptions  for,  sec.  659,  subd.  2. 

Beqnisites— of  bill  of  exceptions,  sec.  648;  1  Cai.  108;  3  Cal.  426;  5  Cal. 
1«;  36 Cal.  65D;  33  Cal.  141 ;  45  Cal.  25;  46  Cal.  645;  43  Cal.  210.  581 ;  50  Cal. 
M;  53  Cai.  302 :  for  new  trial,  sec,  259,  subd.  2 :  and  as  to  statement,  see 
Kc.  259,  subd.  3.  and  sec.  661». 

§651.  Exceptions  to  any  decision  made  after  judg- 
ment may  be  presented  to  the  judge  at  the  time  of  such 
decision,  and  be  settled  or  noted,  as  provided  in  sec.  049, 
tod  a  bill  thereof  may  be  presented  and  settled  after- 
Wd,  as  provided  in  sec.  C50,  and  witiiin  like  r>eriods 
after  entry  of  the  order,  upon  appeal  from  whicli  such 
decision  is  reviewable.    [In  effect  J  uly  1st,  1874.] 

Decision  after  judgment— compare  sections  named. 
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§  632.  If  the  judge  in  any  case  refuse  to  allow  an  t 
ceptioQ  in  accordance  with  the  facts,  the  party  desiri 
the  bill  nettled  may  apply  by  petition  to  the  Suprei 
Court  toprore  tba  same;  the  application  maybe  made 
the  mode  aud  manner,  and  under  such  regulations  as  th 
court  may  prescribe;  and  the  bill,  when  proven,  must 
eertiHeil  by  the  chief  justice  as  cortecl,  and  filed  witli  t 
clerk  of  the' court  in  which  the  action  was  tried,  and  -vrh' 
so  filed  it  has  the  same  force  and  effect  as  if  settled  hy  i 
judge  who.  tried  the  cause. 


Scfnn 

Petition. 

HegnlaH 


49  Cal.  2U. 
Be  Sapreme  Cl.  Bale  29 


§  653.  When  the  decision  excepted  to  wan  made  I 
any  judicial  officer  other  than  a  judge,  the  bill  of  exce 
tions  shall  be  presented  to  Hucb  judicial  otHcer  and  1 
settled  and  signed  by  him,  in  the  same  manner  as  it  is  i 
quired  to  be  presented  to,  settled,  aud  signed  by  n  cou 
or  jud^e.  A  judge  oi  judicial  officer  may  settle  aud  sign 
bill  ot  exceptions  after  as  well  ns  before  lie  ceases  to  1 
such  judge  or  judicial  officer.  If  such  judge  or  judici 
officer,  before  the  bill  of  exceptions  is  settled,  dies,  Is  r 
moved  from  office,  becomes  disiiualilied,  is  absent  fro 
the  5tat0i  or  refuses  to  settle  the  bill  of  exceptions,  or 
no  mode  is  provided  by  law  for  the  settlement  of  11 
same,  it  shall  be  settled  and  certified  in  such  manner  i 
the  Supreme  Court  may  by  its  order  or  rules  direc 
Judges,  judicial  olHcecs,  and  the  Supreme  Court  sha 
respectively  possess  the  same  power,  lu  settling  and  ce 
tifying  statements,  as  is  by  this  section  conferred  upc 
tbem  in  settling  and  certifying  bills  of  esceptions.  [A| 
proved  April  3rd— In  effect  June  1st.  1S7G.] 

Order  or  mlsB— see  Ssttlbubkt,  under  Saptems  Onut  But* 


I  esa.  Oanbatpapersniovedfoi. 
t«99.  Notice Dfmotlon.iipan "<• 
Sb60.  Motion  robe  heard  attli 
i  «il.  Jui^  to  make  glitomiut 
siAtement  to  conacllute  I 


n  aetvtd.  and  «bat  to  coutalD. 


d  sttbe  time  E|:eciae<l,0] 

... .  —  -'?aalon  o(  u,D 

ticeptiona. 
696.  A  new  trial  is  a  le-examination  of  a 
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§  657.  The  former  verdict  or  other  decision  may  be 
^Vacated  and  a  new  trial  granted,  on  the  application  of  the 
!!{^ty  aggrieved,  for  any  of  the  following  canses,  mate- 
rially affecting  the  substantial  rights  of  such  part^ : 

1.  Irregularity  in  the  proceedings  of  the  court,  jury,  or 
adverse  party,  or  any  order  of  the  court,  or  abuse  of  dis- 
cretion, by  which  either  party  was  prevented  from  hav- 
injg;  a  fair  trial ; 

2.  Misconduct  of  the  jury;  and  whenever  any  one  or 
more  of  the  jurors  have  been  induced  to  assent  to  any 
E^eral  or  special  verdict,  or  to  a  finding  on  any  question 

^  mbmitted  to  them  by  the  court,  by  a  resort  to  the  deter- 
iiiination  of  chance,  such  misconduct  may  be  proved  by 
the  affidavit  of  any  one  of  the  jurors ; 

3.  Accident  or  surprise,  which  ordinary  prudence  could 
AAharve  guarded  against; 

-  t  Newly -discovered  evidence,  material  for  the  party 
•naking  the.  application,  which  he  could  not,  with  reason- 
able  diligence,  have  discovered  and  produced  at  the  trial. 

5.  Excessive  damages,  appearing  to  have  been  given 
mder  the  influence  oi  passion  or  prejudice; 

6.  Insufficiency  of  the  evidence  to  justify  the  verdict  or 
^er  decision,  or  that  it  is  against  law; 

1.  Error  in  law,  occurring  at  the  trial  and  excepted  to  by 
^  party  making  the  application. 

NEW  TRIAL. 

Admiasions  preventing— see  Estoppel.  Affidavits— on  motiOQ 
tor,  sec  650,  subd.  1  and  note;  also  see  GSroands,  infra,  subd.  2,  4. 
Appeal—as  aftecting,  sec.  53n.  Application  for— mode  of,  sees.  6dS, 
fiB;  and  see  Motion  pos.  Argument  for-«ee  under  Motion  pou. 
Chance,  resort  to— sec.  657,  subd.  2,  and  note  under  Gbounds,  infra. 
Conflict  of  evidence— effect  of,  see  Grounds,  note,  infra,  subd.  6. 
Damages,  excessive— sec.  657,  subd.  5,  and  note  under  Grounds, 
iafra.  Defined— sec.  656.  Diligence— proof  of,  see  Grounds  note, 
^ra,  subd.  4:  lu  prosecution, sec.  660  and  note.  Discretion— exten- 
uye,  abuse  of  alone  causes  interference,  2  Gal.  177,863;  5  Gal.  84:  10  Gal. 
«^.  UCal.340;  12  Gal.  432;  15  Gal.  35,90.501:  16  Gal.  357:  17  Gal.  92, 285, 
116;  18  CaL  203:  20  GaL  196:  21  Gal.  413;  22  Gal.  82;  23  Gal. 243;  26  Gal.  581; 
§CaL535:  80  Gal.  226;  33  Gal.  622;  41  Gal.  467;  43  Gal.  646:  49  Gal.  250; 
&ern  Valley  Bank  v.  Ghester,  June  3rd,  1880;  also  see  subd.  1  of  this 
•action,  and  under  Grounds  in/Va.note  to  same,  and  to  subd.  3^4,  and 
VJttWher  matters.  15  Gal.  23;  19  Gal.  6a5;  22  Gal.  43;  Parrot  v.  Floyd, 
Apm  17tb,  1880, 5  Pac.  G.  L.  J.  333.  Equity,  in— extent  of  interference. 
>e«.473i»;  5  Gal.  400,  44d:  7  Gal.  60:  29  GaL  444 ;  33  Cal.  31 ;  41  Gal.  247, 318; 
m/H,^:  practice,  7  Gal.  60;  14  Gal.  223;  18  Gal.  42:  49  Gal.  126;  60  GaL 
J«^Bnrors  in  law— sec.  657,  subd.  7,  and  note  under  Grounds,  infra, 
^Hoppel— by  admissions  on  record,  40  Gal.  92.  Exceptions— sec.  646ra : 
VibOl  of,  sec  659,  subd.  2.  Granting— see  Obdeb  pob.  Grounds  of— 
'^aote,tfi^ro.  Insofficienoy  of  evidence  for>-sec.  657,  subd.  6,  and 
i^fteiiiider  Qroand8,<Vra.  Intendments— favoring  proceedings  be- 
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9uBDTVtBlCfS  5.  ExoessiTe  damages— Passion  or  prQudiee,  I  Cal. 
»,983, 410;  2  GaL  S26;  5  Gal.  410:  6  Cal.  228. 6S1;  23  Gal.  196;  24  Cal.  513; 
S5CaL  460;  36  Cal.  463, 590;  41  Cal.  364:  42  Cal.  215;  44  Cal.  4J;  45  Cal.  337; 
S3  Gal.  11 ;  Slemcrs  v.  Eisen,  March  24tb,  1880, 5  Pac.  C.  L.  J.  248.  Jle- 
duction  enforced,  4  Gal.  381 ;  8  Cal.  294;  14  Cal.  419;  19  Cal.  28;  20  Cal.  196; 
36  Cal.  462;  46  Cal.  323;  48  Cal.  131;  50  Cal.  243.  Damages  too  small,  33 
Cal.  622;  4<»  Cal.  26.  Objection  too  late,  14  Cal.  194:  4 1  Cal.  472, 515.  Dam- 
ages generally —  GlvU  Code,  sees.  3281-3360.  Damaees  in  variouB 
casas— Amendment,  6  Cal. 413;  14  Cal.  117:  appeal,  frivolous,  on,  sec. 
357:  averring;,  see  Complaint,  sec.  426n:  bond.  Indemnity,  on,  sec. 
*3&i»:  conversion,  sec.  667n :  death,  for  causing,  sec.  377:  detainer,  un- 
lawful, see  FoRCiBLB  Entry:  ejectment,  sees.  740,  741:  embezzling 
estate,  sees.  1458-1560:  executor,  fraudulently  selling  realty,  sec.  1572: 
exemplary, see  Seduction:  forcible  entry, sees. 735, 1174:  forfeiture, 
sees.  1174, 1179:  libel  or  slander,  sec.  461 :  liquidated,  sec.  1572:  manda- 
3103  on,  sec.  1095:  nuisance,  sec.  731 :  penal,  sees.  732,733,735, 1174, 145^ 
ft.  1572:  replevin, see  Conversion:  seduction,  sec.  374:  special,  see 
ivERRiNo:  striking  out,  see  Amendment:  treble,  see  Penal  :  tres- 
pass as  to  timber,  sees.  733,734:  usurpation  of  office,  sec.  807 :  waste, 
sees.  732, 746.  ' 

SmBDivifiiON  6.  Insufficient  eridenceSubstantial  conflict,  no  in- 
terference, 1  Cal.  132:  4  Cal.  102;  8  Cal.  443;  9  Cal.  16;  12  Cal.  426;  17  Cal. 
112:  21  CaL  178;  23  Cal.  193;  24  Cal. 419;  27  Cal. 228;  29  Cal. 492;  30  Cal.  662; 
fiCaiL102,530,558;  33  Cal.  202, 650:  36  Cal.  151 ;  37  Cal.  40, 59;  38  Cal.  78; 
44 Cal.  104:  46  Cal.  580:  47  Cal.  76, 267, 585;  43  Cal.  114, 535, 646;  49  Cal.  90, 
ie.253,274,685:  SOCal.  304;  61  Cal.  172;  52Cal.  56S;  53  Cal.  677;  Butler 
«. Beach,  May  26th,  1880, 5  Pac.  C.  L.  J.  445;  Forbes  v.  McDonald,  Jan. 
2Hh,  1880,  (Sliarpstein,  J.,  concurring)  4  Pac.  C.  L.  J.  601;  DuBrutz  t-. 
Jessop,  Feb.  3ra.  1880, 4  Pac.  C.  L.  J.  606;  Williams  v.  Hill.  March  17th, 
1380,5 Pac. C. li. J.184;  WilUamsi;. HartfordF. Ins. Co. March 29th.  1880, 
4 Pac.  U.  L.  J.  227;  La  Soc.  Fr.  d'Ep.  etc.  v.  Beard,  March  31st,  1880, 5 
ftc.  C.  L.  J.  273;  Green  v.  Chandler,  April  22nd,  1880, 5  Pac.  C.  L.  J.  387 ; 
Witherby  v.  Thomas,  May  1st,  1880;  6  Pac.  C.  L.  J.  343 ;  De  La  Guerra  v. 
Sewhall,  May  15th,  1880, 6  Pac.  C.  L.  J.  413;  Wakefield  v.  Bouton,  July 
ftl,1880, 6  Pac.  C.  L.  J.  674;  Myers  v.  Sjpooner,  July  8th,  1880,5  Pac.  C.  L. 
J. 612.  Verdict,  conclusiveness  of,  1  Cal.  3i7 ;  6  Cal.  84;  10  Cal.  446, 60S; 
12  Cal.  27,  402;  15  Cal.  162;  23  Cal.  219;  24  Cal.  419;  38  Cal.  78;  48  Cal.  047: 
tat  where  depositions,  see  33  Cal.  60;  48  Cal.  546;  50  Cal.  168.  Other  de- 
citi<m,flnality  of,  decision  of  fact  only,  49  Cal.  42:  findings  of  jury,  14 
Cal.  387:  report  of  referee,  1  Cal.  362;  6  Cal.  228;  13  Cal.  620;  20  Cal.  620; 
2Cal.471:  25  CaL  175;  49  Cal.  173:  and  as  to  review  of,  see  19  Cal.  607: 
flodings  of  court,  1  Cal.  180, 186, 373;  3  Cal.  284;  14  Cal.  194;  16  Cal.  73;  23 
CaL  68;  24  Cal.  338:  26  Cal.  514;  33  Cal.  356:  34  Cal.  516;  35  Cal.  129, 646; 
36 Cal.  208;  40  Gal.  166, 386;  41  Cal.  519;  42  Cal.  298, 368;  44  Cal.  43;  48  Cal. 
M6;  02  Cal.  668.  Supporting  evidence,  sufficiency  of,  9  Cal.  94 ;  1 3  Cal.  643 ; 
15  Cal.  36;  16  Cal.  76;  20  Cal.  83:  21  Cal.  400;  25  Cal.  437;  29  Cal.  164;  34 
CaL  606;  39  Cal.  389, 565, 687;  40  Cal.  639;  44  Cal.  3, 200;  46  Cal.  385, 676;  47 
Cal. 98, 265;  48 Cal.  100,335,632;  49  Cal.  294, 374 ;  50  CaL  222, 631;  62  Cal.  465; 
S3Cal.303:  utter  insufficiency,  12  Cal.  88;  20  Cal.  48:  23  Cal.  539;  28  Cal. 
ITS;  41  Gal.  571 :  48  Cal.  118:  49  Cal.  374.  Abuse  of  discretion,  requisite,  4 
Cal.  104, 288;  16  Gal.  392:  17  CaL  92;  21  Cal.  413;  22  Cal. 248;  23  Cal.  124 ;  28 
CaL  635;  29  Cal.  615;  32  Cal.  332;  39  Cal.  407;  41  Cal.  467;  44  Cal.  139;  46 
Cal.  408;  48  Gal.  536:  49  Cal.  686;  60  Cal.  187.  Review,  mode  of,  imder 
Coae,49G«U.42;  60  Cal.  608:  before  Code,  2  Cal.  120;  13CaL59H;  14  CaL 
415;  26  Gal.  595;  27  Cal.  68, 470;  29  Cal.  390;  30  Cal.  280;  32  Cal.  450;  33  Cal. 
M2:  40  CaL  628;  42  CaL  439;  45  Cal.  247:  specifying  particulars,  sec.  648 
aiui  note,  sec.  669n;  35  Cal.  30, 218;  39  Cal.  24;  47  Cal.  18;  49  Cal.  294, 340, 
425,623;  50  Gal.  187;  61  Cal.  198, 219, 554. 

Against  law— 39  CaL  24 ;  40  Cal.  543 ;  49  Cal.  46. 

SxTBDivisiON  7.    Errors  in  law—  What  constitute,  see  following  sub- 
beads:  frufence,  admission  or  rejection  of,  1  Cal.  92,  231;  16  Cal.  3fi2; 
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§  ^8.  When  the  applicalion  is  mada  for  a  cb..™  uhi_ 
Honed  in  tbe  first,  second,  tliird,  and  fourth  Bubdivisioil 
of  tie  1h3E  section,  it  must  be  made  upon  affidavits:  j" 
any  other  eauae  it  may  be  made,  at  the  option  of  tbe  n 
ing  party,  either  upon  the  minutes  of  the  court,  or  a 
of  exceptiODB,  or  a  Etatement  of  the  case,  prenaied'9 
hereinafter  provided.    [In  effect  July  1st,  1874.J  ™ 

SBbct  of  Oode  on  sactlon-^;  Cat.  SB. 

Mode  of  BppUcatloD 


g  659.  The  party  intemiing  to  mo.>,  .„.  „  „„„  ,_ 
muat,  within  ten  days  nfiec  the  verdict  of  the  JHry,  if  M 
action  were  tried  by  a  jury,  or  after  nr" — '  '*--' '    -^ 
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of  the  court  or  refferee,  if  the  action  were  tried  without  a 
jury,  file  with  the  clerk  and  serve  upon  the  adverse  party 
a  notice  of  his  intention,  designating  the  grounds  upon 
wlu'ch  the  motion  will  be  made,  and  whether  the  same 
will  be  made  upon  affidavits  or  the  minutes  of  the  court, 
or  a  bill  of  exceptions,  or  a  statement  of  the  case: 

1.  If  the  motion  is  to  be  made  upon  affidavits,  the  mov- 
ing party  must,  within  ten  days  after  serving  the  notice, 
or  such  further  time  as  the  court  in  which  the  action  is 
pending,  or  a  judge  thereof,  may  allow,  file  such  affidavits 
with  the  clerk,  and  serve  a  copy  upon  the  adverse  party, 
who  shall  have  ten  days  to  file  counter  affidavits,  a  copy 
of  which  must  be  served  upon  the  moving  party. 

2.  If  the  motion  is  to  be  made  upon  a  bill  of  exceptions, 
and  no  bill  has  already  been  settled  as  hereinbefore  pro- 
vided, the  moving  party  shall  have  the  same  time  after 
Bervice  of  the  notice  to  prepare  and  obtain  a  settlement  of 
a  bill  of  exceptions  as  is  provided  after  the  entry  of  judg- 
ment, or  after  receiving  notice  of  such  entry  by  sec.  G50, 
and  the  bill  shall  be  prepared  and  settled  in  a  similar 
TOauner.  If  a  bill  of  exceptions  has  been  already  settled 
and  tiled,  when  the  notice  of  motion  is  given,  such  bill 
shall  be  used  on  the  motion. 

3.  If  the  motion  is  to  be  made  upon  a  statement  of  the 
case,  the  moving  party  must,  within  ten  days  after  service 
of  the  notixie,  or  such  further  time  as  the  court  in  which 
the  action  is  pending,  or  the  judge  thereof,  may  allow, 
prepare  a  draft  of  the  statement,  and  serve  the  same,  or 
a  copy  thereof,  upon  the  adverse  party.  If  such  pro- 
posed statement  be  not  agreed  to  by  the  adverse  party,  he 
most,  within  ten  days  thereafter,  prepare  amendments 
thereto,  and  serve  the  same,  or  a  copy  thereof,  upon  the 
moving  party.  If  the  amendments  be  adopted,  the  state- 
ment shall  be  amended  accordingly,  and  then  presented 
to  the  judge  who  tried  or  heard  the  cause,  for  settlement, 
or  be  delivered  to  the  clerk  of  the  court  for  the  judge.  If 
not  adopted,  the  proposed  statement  and  amendments 
Bhall,  within  ten  days  thereafter,  be  presented  by  the 
moving  party  to  the  judge,  upon  five  days'  notice  to  the 
adverse  party,  or  delivered  to  the  clerk  of  the  court  for 
the  judge;  and  thereupon  the  same  proceedings  for  the 
settlement  of  the  statement  shall  be  taken  by  the  parties, 
and  clerk,  and  judge,  as  are  required  for  the  settlement  of 
bills  of  exception  by  sec.  (>50.  If  the  action  was  heard  by 
a  referee,  the  same  proceedings  shall  be  had  for  the  settle- 
ment of  the  statement  by  him  as  are  required  by  that 
section  for  the  settlement  of  bills  of  exception  by  a  ref- 
eree.   If  no  amendments  are  served  within  the  time  des- 
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ignnted,  or,  if  served,  are  allowed,  the  proposed  Btfttemi 
and  amendments,  if  au?,  may  be  presented  to  the  jnd 
01  referee,  for  settlement,  wltLout  notice  to  the  advei 
part:?.  Wlien  tbe  notice  of  the  motion  designates,  as  i 
ground  of  the  motion,  the  insufficiency  of  the  ovideace 
juBCify  the  Terdict  or  otliei  decision,  the  statemeDt  sli 
specify  the  partieulan  in  which  snch  evidence  is  nlleg 
to  be  InsufBoient.  AVhen  tbe  notice  designates,  us  I 
ground  of  ttie  motion,  errors  in  law  occurring  at  tliu  tri. 
and  excepted  to  by  tba  movii^c  party,  the  statement  stii 
specify  the  particular  errors  upon  which  the  party  w 
rely.  If  no  such  Bpecifications  be  made,  the  Htatemc 
shall  be  disregarded  on  the  hearing  of  the  motion.  It 
tbe  duty  of  the  judge  or  referee,  in  settling  the  statomei 
CO  strike  out  of  it  all  redundant  and  useless  matter,  ai 
to  make  the  statement  truly  represent  the  case,  notwit 
stand ing  the  assent  of  tlie  parties  to  such  redundant 
useless  matter,  or  to  any  inaccurate  statement.  Wlii 
settled,  the  statement  shall  be  signed  by  the  judge  or  rt 
eree,  with  his  certificate  to  the  effect  that  the  samu 
allowed,  and  shall  then  be  filed  with  tbe  clerk. 

4.  When  the  motion  is  to  be  made  upon  the  minutes  i 
the  court,  and  tbe  ground  of  the  motion  is  the  insiifl 
ciency  of  the  evidence  to  justify  the  verdict  or  other  d 
cisicin,  the  notice  of  motion  must  specify  the  patticulaJ 
In  which  the  evidence  is  alleged  to  belnsufHcIent;  and, 
the  mouDd  of  the  motion  be  errors  in  law  occurring  at  tl 
trials  and  excepted  to  by  tbe  moving  party,  the  notk 
must  specify  the  particular  errors  u|«n  which  the  part 
will  rely.  If  the  notice  do  not  contain  the  specification 
here  indicated,  when  tbe  motion  is  made  on  tlio  minute 
of  the  court,  the  niotion  must  be  denied.  [In  effect  Jut, 
1st,  1874.1 

Within  MS  days— B»e  NOTtOB  or  UOTtOM.  infl-a. 

Tsidiet  of  jnry-BecB.  824-628. 

noUcs  of^deoiston^  Cal.  123;  33  CU.  m;  43  Cal.  Sl^tl;  M  Col.  373 

WMii» 


iQ  for  nsw  trial— 


K^„'  inlClatea  nruceedlufiis,  47  Cal.  ,^ 
l*CllL313i  a4Cal.»4i  llCal.fiM;  4> 

suhd.  2.   OtitgnaliBg  arviBuU,  see  S 
ln/n. 
nocBsdlng^  limited  tImgfor-11 

8li«cif;iiig  paiticnian— 77  Cal.  4 
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;27CBl.«[:2BCal.5>Cl4: 
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2»,?ID0;  40 Gal. 77, 639;  41  Gal.  298;  42  Gal.  439;  43  Gal.  274,398:  44  Gal.  210, 

1:  46  CaL  3, 33, 530;  47  Gal.  19, 416;  48  Gal.  614:  49  Gal.  42, 146. 166, 

I:  50  Gal.  120, 187 ;  61  Gal.  221 ;  Rider  v.  Bdgar,  Feb.  6th,  1880, 4  Pac. 

.  545:  Preston  v.  Hearst,  March  16th.  1880,  0  Pac.  G.  L.  J.  128; 

son  V.  Patterson,  April  23rd,  1880, 6  Pac.  G.  L.  J.  390. 

i^SCBDiTisioir  1.  Affidavits— time  for  fOlng,  see  Psoobsdikos, 
ilfOiZTiBD  TiMB  FOB,  note,  supra:  farther  time,  sec.  1054:  filing,  etc., 
^papers, sec.  1010 et seq.:  indorsement, 43 Gal. 542. 

.'BpsDiYiBiOTX  2.  Bill  of  exceptions— settlement,  requisites.  ^., 
iMsec.  650n,  sees.  649-653:  filed  before  signed,  49  Gal.  585:  specifying 
i  iMeDlars,  see  note,  supra. 

-tiUBDiYisioir  3.    Statement— preparation  and  settlement  of,  44  Gal. 
");  SO  Gal.  120;  and  compare  sec.  esoand  notes :  engrossed  statement. 


to,42Gal.236;  44  Cal.210:  omission  in,  34  Gal.  606:  striking  out.  im- 
i^T,42  Gal.  110 :  time  for  filing,  47  Gal.  164;  61  Gal.  172;  and  see  Fro- 
MBDiSQB,  supra:  specifying  particulars,  see  note,  «uj>ra.'  reserving 
1l]tetion,  43  OaL  320. 

StrBDiYisioir  4.  Minutes  of  court— motion  on,  sec.  660 :  specifying 
liiticnlaxs,  see  note,  supra, 

§  660.  The  application  for  a  new  trial  shall  be  heard  at 

fe  earliest  practicable  period  after  notice  of  the  motion, 
the  motion  is  to  be  heard  upon  the  minutes  of  the  court, 
tod  in  other  cases,  after  the  affidavits,  bill  of  exceptions, 
«  statement,  as  the  case  may  be,  are  filed,  and  may  be 
bought  to  a  hearing  upon  motion  of  either  party.  On 
wch  hearing  reference  may  be  had  in  all  cases  to  the 
^leadings  and  orders  of  the  court  on  file,  and  when  the 
motion  is  made  on  the  minutes,  reference  may  also  be  had 
to  any  depositions,  documentary  evidence,  and  phono- 
fiaphic  report  of  the  testimony  on  file.    [In  effect  July 

Sarliest  practicable  period— diligence  required,  27  Gal.  413;  32  Gal. 
fS;  45  Gal.  669:  discretion  of  court,  37  Gal.  236;  39  Gal.  434;  44  Gal.  389: 
Waiver,  47  Gal.  645. 

Brought  to  a  hearing— see  Waiveb,  under  preceding  note. 

^^^xiag— Arguments  on,  28  Gal.  99;  47  Gal.  163;  49  Gal.  46.  Premature 
^'^  on,  41  GaL  331 ;  42  Gal.  218, 363.    Dismissal  on  motion,  48  Gal.  646. 

§  661.  The  judgment  roll  and  the  affidavits,  or  bill  of 
jxceptions,  or  statement,  as  the  case  may  be,  used  on  the 
wanng,  with  a  copy  of  the  order  made,  shall  constitute 
«Jfr  record  to  be  used  on  appeal  from  the  order  granting 
<»,tefu8ing  a  new  trial,  unless  the  motion  be  made  on  the 
toutes  01  the  court,  and  in  that  case  the  judgment  roll 
*Ju  a  statement  to  be  subsequently  prepared,  with  a  copy 
W  the  Older,  shall  constitute  the  record  on  appeal.  Such 
•ttosequent  statement  shall  be  proposed  by  the  party  ap- 
A  JH?^'  °^  intending  to  appeal,  within  ten  days  after  the 
*iitty  of  the  order,  or  such  further  time  as  the  court  in 


§§662-3 

which  the  <  .  „.  , 

allow,  an<l  the  same  or  a  copj  thereof ' 

adverso  party,  who  shall  have  ten  days  thereafter 

pare  amendments  thereto,  and  serve  the  same,  or  a,  cu 

tUeteoE,  upon  the  party  appealing,  or  intending  to  appei 

and  thereafter  pioceedtn^^s  shall  he  had,  and  within  li 

C^lods,  for  tlie  settlement  of  the  statement  as  provid< 
y  sec.  659,  but  the  statement  shall  only  contain  t 
groimds  argued  before  the  court  for  a  new  trial,  and 
much  t>f  the  evidence  or  other  matter  as  may  he  necessa: 
to  esplain  them;  and  it  shall  be  the  duty  of  thp  judge 

exclude  all  otlier  eyidence  or  matter  from  the  a*~* 

[In  effect  July  Ist,  1874.] 
Jndgmunt  nil— sec.6T0;  Ttiomtu  t>.  ADilerson,  Mar  Ktb 

Affldaviti,  bill  of  szcepUons,  natsment-sec.  e69.  bq 


Biatement  on  appeal— CotilaiU  regu 
CaLil4.^i  13  Cal.SSO;  13  Cal.M;  is  C 
pnr]cn'Aei/«lD.SCsi^332|  1:!CaI.4)3,BDi 
TiMBFOB,  BCcSSBn.    Judne'a  anifical 

lii:alBr!,  aec.  «Mn.   Appraifnm  order . , 

Biiauotes.   lttconlintafptal.tSCai.l«. 

§  662.  The  verdict  of  &  jury  ma^  alao  be  yacated,  aui 
a  new  trial  granted  by  the  court  in  which  the  action  ii 
peuding,  on  its  own  motion,  vrithout  the  application  ol 
either  of  the  parties,  when  there  Las  been  such  a  plail 
disregard  by  the  jury  of  the  Instructions  of  the  court,  or  the 
evidence  in  the  case,  as  to  satisfy  the  court  that  the  verdicl 
was  Tendered  under  a  misapprehension  of  such  instruc- 
tions, or  under  the  influence  of  passion  or  prejudice.  The 
order  of  the  court  may  he  reviewed  ou  appeal  in  the  iame 
manner  an  orders  made  on  motions  for  a  novr  trial,  and  a 
o  be  used  on  such  appeal  may  he  prep;ired  ia 


[ff 


statements  after  a  motion  is  heard 
.  of  the  court,  as  provided  in  sec.  661. 
effect  July  1st,  1874,] 
§  663.    Repealed.    [In  effect  April  15th,  ISSO.] 


Mi  GJYISQ  AND  ENTERING  JUDGMENT.  §  664 


CHAPTER  Vin. 

THE    MAJnSfER    OF    QIVINQ    AND    BNTER- 

INQ  JUDGMENT. 

I  CM.  Jadgment  to  l>e  entered  in  twenty-four  honrs,  etc. 
\  66!}.  Case  may  be  brought  before  the  court  for  arffument. 
1 96,  When  counter-claJim  established  exceeds  plaintiff 's  demand. 
1167.  In  repleviu,  Judgment  to  be  in  the  alternative,  and  with  dam* 
ages.    Gh>id  coin  or  currency  judgment. 

!tt6.  Judgment  book  to  be  kept  by  the  clerk. 
SO.  If  a  party  die  after  verdict,  judgment  may  be  entered,  but  not 

to  be  a  lien. 
!  (TO.  Judgment  roll,  what  to  constitute. 
*  671.  Judgment  lien,  when  it  begins  and  when  it  expires. 
fi72.  Docket,  how  kept,  and  what  to  contain. 
CI.  Docket  to  be  open  for  inspection  without  charge. 
674  Transcript  to  be  filed  in  any  county,  and  judgment  to  become  a 

lien  tliere. 
S  CSw  Satisfaction  of  a  judgment,  bow  made. 

§  664.  When  trial  by  jury  has  been  had,  judgment 
most  be  entered  by  the  clerk,  Id  conformity  to  the  verdict, 
^tlun  twenty-four  hours  after  the  rendition  of  the  ver- 
^t,  unless  the  court  order  the  case  to  be  reserved  for 
ligament  or  further  consideration,  or  grant  a  stay  of  pro- 
ceedings. 

Entering  Judgment— 13  Gal.  50;  28  Gal.  335;  44  GaL  132. 

Beaerving— >for  argument  or  further  consideration,  sec.  6^. 

Stay  of  proceedings— by  appeal,  sec.  949  and  note. 

JUDGMENT  aENERALLT. 

Abatement  of— when  made,  36  Gal.  132.  Abbreviations— etc.,  sec. 
m.  Affirmative  relief— where  sought,  see  Dbfbkdant,  fo&.  Af- 
aradng— sec.  53n.  Amendment— sec.  473n.  Appeal  from— sec.  939, 
nbda.  1  and  2,  notes.  Appellate  supervision  over— sec.  53,  and  notes. 
Anignment  of— 12  Gal.  257;  22  Gal.  430;  23  Gal.  255, 596;  25  Gal.  189, 538. 
Attack  on— direct  and  coJlateral,  sec.  412n;  sec.  1908n.  Anthentlca- 
ttoii-47  GaL  21.  Oompromise— after  offer  of,  sec.  997.  Oonfession^ 
lir-aec  1132.  Oonnter-claim,  where— see  DEVSimAirT,  fob.  Onr- 
mcy,  in— sec.  667.  Default,  by— sec.  585  and  note.  Defendant,  for^ 
lor  excess  of  counter-claim,  or  affirmative  relief,  sec.  666.  Defined— 
■^577.  Demxirrer,  on— see.  636.  Dismissal,  of— sec.  581.  Enforcing— 
Kc  esi;  and  see  sec.  967.  Entry  of-Hsee  Ektebiito  Judgment,  note, 
'iqmi;  on  demurrer,  49  Gal.  846.  Estoppel  on— sec.  1908.  Excess,  remit. 
«ng-weSEDVOTioir,  enforcing.  Final— sec.  939n;  1  Gal,  24, 134,6  Gal. 
&;  14  Cat.  248 ;  15  GaL  145  J62 ;  16  GaL  381 ;  and  as  to  contempt,  see  sec.  1222. 
^vnuj  question  as  to— Preston  v.  Hearst,  March  16th,  1880,  6  Pac.  G. 
I^  J>  128.  Gold  Ooin,  in— sec.  667.  Intendments  as  to— see  Isteitd- 
Code  Grv.  Pboo.— si. 


D  ElJ:f]EltDJtI  JtJDOSEW. 


HC«S7;aaCaLIUI.  ITi 


wmgnwac^ 

\.  aa.   IIwUMj 

Gal.  SU.  Mour— In  Bpedlea  kind  of,  tee, 
Polltuml  Code,  »27Mn*.   Maw  Tri»I-T — ^'^ 
" — — itio— laCal.BW.  K 


roBU.     Partli 
tU.lliMi  IBCai. 
FtaadingB  on— anc.  sun. 
gtueially,  sec.  im.  eaM. 


U.mj  M< 


Hsw  TbiJUh  liipro,  and  Ol 
iKHT.mjra.   ValidatiBg— 50 


Veta-ail-wc.  iisai  a^oAi 

JUDGMENT  m  PAHTIOULAB  OASES. 
AdmlnlittBtion  — iKalnst.  sec.  ISM.    Atreat  of  debtor— 

»»a.>/.    i:uj       aHr,^\.^J  ^^^ ^     — *.,<....._  ffpia^  3tc.  fifiO; 

2,  Deed,  aetttng 


genemnr.  .. . . 

IljBctmiiit,  in— 9  CaL^l 


OU.  6J:  of  d. 


HOLn 


ts.; 


d.  117;  I 


lied  won 


Svreti 


M  Lu,  nop  imiivr  jrA«TIK3.  sees.  370.  371-  Mm 
a,  2tH.  FarlltLan— E«D.  7M.  PBrtaonhlp— wi« 
ceiTOt-eieoBWia;  or  smurlna:,  eoc.  Ml,  ir"  -  ^^^ 
lOB,  on— SBO.  6M:  Hsplevln,  in-SM.  K 
loUl  bODd.iuatiut  '31  Cat.  A3]!  n  GiL  ■ 
lObrogatlon  of,  sea.  im.  Tmpam,  in-SS  (mTms 
>-ui»iilng~fonn  of,  2S  CM.  317;  34  CaL  511. 

§  665.  When  the  caae  is  reserTert  for  argamant  g 
ther  conaiderallon,  aa  mentioned  in  tlie  last  BeotI 
may  ba  brouglit  by  either  party  before  the  court  U 

Argament— Bee  eec  Ma. 

S  666.  If  a  rouDter^lnim,  establialiecl  at  iLe  ttim 
ceedrbe  plaintiff 's  doraand,  Judgment  for  [be  Atte 
must  be  Riven  for  tlie  escefis;  or  if  it  appear  that  ti 
fendant  is  entitled  to  any  other  alHrmative  roHBT? 
niBnt  must  be  given  accordingly. 

0  onoier-olaim— geneiiUJ  y.  seca.  43S,  (39 ; 
aic^eBC."k.>e. '  Ai2rma1iioMu'^f?4eo'"ei 


IB 


GIVING  AXD  ENTJSBTSQ  JUDGMENT.      §§  667-9 


.  §  667.  In  an  action  to  reccnrer  the  possession  of  per- 
iraal  property,  judgment  for  the  plaintiff  miy  be  for  the 
lossession  or  tiie  value  thereof,  in  case  a  delivery  cannot 
le  had,  and  damages  for  the  detention.    If  the  property 
Igs  been  delivered  to  the  plaintiff,  and  the  defendant 
daim  a  return  thereof,  judgment  for  the  defendant  may 
befora  return  of  the  property  or  the  value  thereof ,  in  case 
tieturu  cannot  be  had,  and  damages  fortakiug  and  with- 
liddiDg  the  same.    In  an  action  on  a  contract  or  obliga- 
tBoQin  writing,  for  the  direct  payment  of  money,  made 
[Hyable  in  a  specified  kind  of  money  or  currency,  judg- 
lent  for  the  plaintiff,  whether  it  be  by  default  or  after 
wdict,  may  follow  the  contract  or  obligation,  and  be 
•ide  payable  in  the  kind  of  money  or  currency  specified 
fterein;  and  in  all  actions  for  the  recovery  of  money,  if 
lie  plaintiff  allege  in  his  complaint  that  tlie  same  was  ud' 
testood  and  agreed  by  the  respective  parties  to  be  pay- 
iKe  in  a  specified  kind  of  money  or  currency,  and  this 
fact  is  admitted  by  the  default  of  the  defendant  or  estab- 
Isbed  by  evidence,  the  judgment  for  the  plaintiff  must  be 
ttade  payable  in  the  kind  of  money  or  currency  so  al- 
leged in  the  complaint;  and  in  an  action  against  any  per- 
wifor  the  recovery  of  money  received  by  such  person  in 
» fiduciary  capacity,  or  to  the  use  of  another,  judgment 
ifflthe  plaintiff  must  be  made  payable  in  the  kind  of 
■tttey  or  currency  so  received  by  such  person. 

ftpleyin  judgment-form  of,  7  Cal.  068;  38  Cal.  508;  45  Cal.  76,  230: 
tojibdiitiff,42Cal.  230:  for  defendant,  directing  return  of  property, 
■QiI.378;  13  Cal.  430;  20  Cal.  616;  2i)  Cal.  312:  verdict,  sec.  627 :  value. 
Wfiacting affidavit  of,  sec.  473:  daraaj^es  for  detention  or  wlthlioklincf, 
>CaL562;  34  Cal.  641;  49  Cal.  313;  63  Cal.  97;  Kelly  v.  McKibbcn,  J  ob. 
Sst,  1880,  5  Pac.X/.  L.  J.  38  and  83.  Money  or  currency,  specified 
lpdof-Prori«on  construed,  25  Cal.  564;  26  Cal.  46, 581;  27  Cal.  346;  32 
^112.  FoUowina contract,  21  Cal.  im;  29  Cal.  278;  33  Cal.  468,  604;  3S 
^.242;  46  Cal.  287;  49  Cal.  293:  Rold  coin,  25  Cal.  564;  27  Cal.  4^8;  28 
Cal-93,298;  29  Cal.  278;  81  Cal.  78;  38  Cal.  242,  and  see  Judgment 


oarency.legal  tender,  25  Cal.  502;  23  Cal.  276,  288;  29  Cal.  273;  30  Cal. 
w;  »  CaL  ^46.  Allegations  of  complaint,  27  Cal.  99,  495.  498;  28  Cal. 
»;  32  Cal.  145;  46  Cal.  209;  50  Cal.  524.    D^ault,  28  Cal.  213.    Evidence, 


«c.  lS63,8ubd.  20:  48  Cal.  634.  Judgment,  gold  coin,  28  Cal.  170;  35  Cal. 
*;4:>Cal.293;  50  Cal.  90,  280,  623;  51  Cal.  75,  210,  654;  52  Cal.  90,  238, 
Wi  Execution,  sec.  682,  subd.  4. 

J^natfaada— Fiduciary  eapaeitp,  sec.  1407;  26  Cal.  421;  33  Cal.  557, 
(K.   Use  qf  another ^  28  Cal.  288;  33  Cal.  399, 650. 

S  668.  The  clerk  must  keep,  with  the  records  of  the 
court,  a  book  to  be  called  the  "judgment  book,"  in  which 
}i%ments  must  be  entered. 

^eg^ster  of  actions— sec.  1052. 

S  669.  If  a  party  die  after  a  verdict  or  decision  upon 
tty  issue  of  fact,  and  before  judgment,  the  court  may 
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theless  render  juilgment  thereon.  Sucli  jud|, 
B.  lien  on  tliQ  real  [iropertr  of  ihs  decoased  j 
i  payable  la  the  course  of   administrattoa  a 


DBath  alter  vardlct— 50  Cal.  40, 
FBTablB  la  odhibo  of  HdminliD 
Bgforo  jndguiont  GnlBTod— 60  C 

§  670.  Immediately  after  entering  tlie  judgmen 
diirk  must  Bttaeh  to^tht^rand  flietha  following  p; 
wtilcii  coHBtltate  the  judcment  roll; 

1.  In  cose  tils  complnint  be>  not  nnawered  by  u 
fendaat,  the  aummons,  witii  the  affidavit  or  proof  o 
vice,  and  tbe  complaint.,  mtli  n  memorandam  ir' 
tberson  tliat  tbe  default  of  tbe  defendant  in  not  t 
ina-  was  entered,  and  a  copy  of  the  jiidBment; 

3.  In  all  otber  cases,  the  pleadings,  a  copy  of  t_, 
diet  of  the  jur^,  or  finding  of  the  court,  or  rofer^ 
i)ills  of  exceptions  taken  and  filed,  and  a  . ., .    . 
order  made  on  demurrer,  orrelatlns  toacbBngeOi  pi 
and  a  oopy  of  the  judgment.    If  tnere  are  two  or 
defendanlB  in  the  action,  and  any  one  of  them  baa  b1 
jndcment  topaaa  against  blm  by  default,  the  bi 
wilb  proof  of  its  serricu  upon  such  defendant,  n 
b«  added  to  the  other  papers  mentioned  in  this  ( 
ion.    [In  effect  March  Otii,  ISTG.] 

Olerk'a  poweni  and  datiea-counCy  cl 
ranotlonB'Kenrrnlly.seo  MiBtSTKuii.  Office  B»,SEcr3SiJi  S 

ia,ui0iiiiriaaii,m,m,as,m-3,iiai,i<iia.via. 

Judgment  Toll-cantfliit3.eto.  13 Cal. 3IB;  21  CbI.  m;&0>i.]t 
■ICal.ISgJ  33Ca].]72!  34Cl(1.3»l,Gn;   36  GbL  1U;   U  Cal.  118)  J 

ensDinsioii  I.  Wibars  ni 
of  aervice,  iins.  MT.  M.  anu  hdk^ 
Balhjiart  ef  juigim^l rail,  Manilii. 
I.  ias.   JHdgmaUi  iiy  default,  kc.  ses 

eCBDivTBioN  3.  OOieT  caKt—Pladlnst.  sea  >l_  _.  „ 
Mti,  UF3.  e!4-6'^  Fbidlaot,  see.  E33ig.  Jirparl  of  riferee,  UlK 
fatieraon,  April  23rd.  1^,8  Pad.  C.  I^  J.  B88.    Jlxc^njh*^ 

Mo.4TSni]d  note;  I^ClU.  HO.  Oovv  of  judgmenttTiiQ 
iSa  SHU,  1B80,  S  Foe.  O.  L.  .r.  t\r,,  JaSamtrii.  seadnlt: 
ST^9S^|  sk.  emu :  c^vlew  of.  pnpen  on,  M  CaT  381,  ari 
»HM,  land  note. 

§  671.  Immediately  after  filing  the  Judg 

olark  must  make  the  prnper  entries  of  the  }_ 
under  appropriate  heada,  in  the  docket  kept  tl?  bi 
' — n  the  lime  the  judgment  la  docketed  it  "" "' 


i,  see  PoLiTiauJ 


r.lOaj'inhlM.B: 


)al  property  of  the  judgment  debtor  not  ex- 

sCQtion  in  the  coonty,  owoed  by  him  at  the 

ti  he  may  afterward  acquire,  until  the  lieu 

lien  continues  for  two  years,  unless  the  en- 

tbe  judgment  be  ntayed  od  appeal  by  the 

,  sufficient  undertaicing,  as  provided  iu  this 

1  case  the  lien  of  the  judgment  ceases.    [In 

,1874.]  f-     ,,   -v, 

gnianI-«Torhi.«GBl.2IT:Ilmeor.39Cii].13;.  ^  '    '     ' 

ket-secs.  67S<74.  ■■-      -is.. 

—7l>»lo(n«otr»«,14Cal.4M;  IS  CaL  181,213;  MCal.  -    ■      .    _^ 

iSciMW;   II  cS.  «"  31  C^.'aiis^46  Colft?!?  a1^  ~  -.-  '.'.'^, 

docket  mentioned  in  tbe  last  nection  is  a  #• -—  '       '' 

ho  clerk  keeps  in  hia  office,  with  each  puge  "  ^     "'"■t 

ight  columns,  and  headed  as  follows:  judg-  •..-  .,'".* 

;   judgment   creditors;  judf;ment;   time  of  •>  ~-",     j. 

entered  in  juilgment  book;  appeals,  when  *■  -  ■  «-.„ 

3nt  of  appellate  court;  satisfaction  of  judg-  ^■»^„i,»3' 
itored.    If  judgment  be  for  tho  recovery  of 

nages,  the  amount  must  be  Bfated  in  the  j~.-». 

the  head  of  judgment;  if  the  judgment  be  T'      ■■•"-i 

relief,  a  memorandum  of  the  cenoral  char-  ¥--^ 

ilicf  granted  must  bo  stated.    Tliu  n;imes  of  •»1..j.lfc 

El  mnst  he  entered  inalpliahetical  order.  "'K.  i;.';"-*- 


r — 


i  inspection  of  the  public,  with-  j... 

rhe  clerk  must  arrange  the  several  dockets  ',,^ 

in  such  a  manner  as  to  facilitate  their  in-  ••- 

s— open  tulnspeeUon,  sees,  lau,  1833.  "'" 

■anscript  of  the  original  docket,  certified  by  *'- 

y  be  nled  witli  the  recorder  of  any  other  """ 

om  the  time  of  the  tiling  the  judgment  be-  *•!- 

ipon  all  the  real  property  of  the  judgment 
emptfromexecution,  insuch  county,  owned 
jtimcorwhich  he  imv  ;ifi:vu-ard,  .iiid  h,- 
xpires,  acquire.     Tli.>  hen  .'..lU  ■,iiiii-s  f-rOvi. 


Jnulo« 


I  Oonrtjndtmeal— abstract  cr 


§  675.  Satiitfaction  of  a  judgfment  may  1>e  entered 
the  clerk's  docket  upon  an  execution  cetmned  satiafi 
or  upon  an  acknowledjcment  of  satiafaction  filed  iritb 
clerk,  made  in  tbe  manner  of  an  adAiowledgment  o 
conveyance  of  real  property,  by  tie  judgment  credil 
or  by  Lis  indotsement  on  tho  face,  or  ot»  the  margin  of  ■ 
record  of  the  judgment,  or  by  the  attorney,  unles; 
revocation  of  liia  authority  is  filed.  Whenever  st  jui 
ment  is  satisfied  in  fact,  otherwise  than  upon  an  exci 
tion,  the  party  or  attorney  mnst  give  such  ackaowlei 
ment,  or  make  aucb  indorsement,  and  upon  motion  1 
court  may  compel  it,  ot  may  order  the  entry  of  eatisf 
tion  to  be  made  witliout  it.    (In  effect  July  Ist,  1874.} 

SaaBfacUaa  of  jnilBineot— 1~ 


at  only,  14  Cut.  6« 


i:  ackuanleditment.sec.'l 
Dr.3CDl.eOT;S»Cal.ie9!4 
Id  BBS  sees.  333-239. 


mej,  £""«£' 
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Elzecntion  of  th«  Judgment  i|i  ^--fc^U^t 

Civil  Actions.  -._^ 


'coceediogs  sopplemental  to  the 
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CHAPTER    I. 
THE]  XtZECUnON. 


iiaz.  Who  mnluue  tbe  execution,  lu  form,  towliaincllrecteil.H 

what  ft  absll  reonlre, 
I  Ml.  When  mads  retnruble. 
I  SMp  Hooer  Judemeiica.  and  octaen,  boir  enforced. 
|CB».  ExeuurfoulttarflTejeira. 
S  M.  Vbea  executlOQ  may  Issae  againgt  the  property  o[  a  party  ■ft' 

Uadeath. 
S  tn.  ExecnUoii,  how  and  to  vhom  tsiaed. 
jtn.  'WhatBluUIbellalilalobeeeliedlDeiecatlon.  NoItobeallecU 

tin  a  levy  tB  made. 

S  ng.  when  property  1«  Calmed  by  a  third  party,  how  tie  right  i 

property  to  frlBd. 
I H^  What  exemptfrom  execution. 
I M.  Wm,  hoir  eiecuteiL 
I  <K,  NoHee  at  Me  under  eiecatlon,  hoir  giTen. 
im.  SelUuc  wHhoat  notice,  what  penalty  att*3heiL 
JM,  Bales,  now  conducted.    NeltEerthaofflcercoaductlngltnorbl 

deiHity  to  be  a  purchaser.   Besl  and  peraaasl  property,  hoi 

■old.   JndiiiieDt  debtor,  i(  nrespnt,  may  direct  order  of  sali 

and  the  omoer  Bhall  follow  bis  dii'ectJonA. 
im.  Hpnn^uaerrehuea  to  pay  purchaae-money,  what  proceeding- 

parehaaei  refuBlng  (d  pay.    Officer  may  refuae  such  poi 
chaiei^  hid  altar. 
I K,  nicna  two  Bectloua  not  to  make  officer  liable  beyood  a  certali 

I  ns.  Fenonal  pniiieTty  not  capable  ol  manual  dcllTcry,  how  delli 

end  to  pnnthaaer. 
I  m.  Paw^Hj^veny  not  capable  of  manual  delivery,  how  sold  gm 
t  ML  Beal  property,  when  abMlute  sale  or  not.   lo  the  latter  cut 
what  the  eertUcste  rau.it  contain. 
m.  Bealpropert7K>>old.bywhomltiiaay  be  redeemed. 


redeem^ 

TlS  WfiSa  nHknEpUoanninit  doln  orduf '  ~  ~~~ 

Ttt,  ODtn  on  expiration  of  redemptloa  tl 
_  waiteoDtheproperCT.   Whateoiuld 
1«7.  RenlaandproB£ 
1 7W.  II  purchaser  of  real  property  be  erlcted  for  Irrwularttlei  li 

S  7m.  Party  who  pays  more  than  his  share  may  compel  cDutrltnitloD. 

g  6S1.  The  patty  in  whoBB  favor  judgment  la  given, 
may,  at  any  time  witbin  five  years  after  tSe  entry  thereof, 
bave  a  'writ  of  execution  issued  for  its  enforcement. 


S^  THE  EXECUTION.  §  682 

Entry  of  jadgment— Time  for  execution  begins  to  run  from,  28  GaL 
418;  30  Gal.  621 ;  34  Cal.  611 :  generally,  sec.  664,  and  note. 

Within  five  years— 22  Cal.  647:  when  extended,  sec. '685:  changes  In 
statute,  37  Cal.  11. 

Stay  of  ezecation— When  proper,  31  Cal.  170:  when  Improper,  Liver- 
more  V.  Hodgkins,  April  26th,  1880, 5  Pac.  C.  L.  J.  348:  by  appeal,  sees. 
942n,  942-945:  no  extension  of  "period  for  issuance  by,  29  Cal.  227:  per- 
petual, when  not  granted,  41  Cal.  253 :  new  trial  as,  28  Gal.  68 ;  and  see  40 

§  682.  The  writ  of  execution  must  be  isi^ued  in  the 
name  of  the  people,  sealed  with  the  seal  of  the  court,  and 
subscribed  by  the  clerk,  and  be  directed  to  the  sheriff,  and 
it  must  intelligibly  refer  to  the  judgment,  stating  the 
court,  the  county  where  tbe  judgment  roll  is  filed,  and  if 
it  be  for  money,  the  amount  thereof,  and  the  amount 
actualW  due  thereon,  and  if  made  payable  in  a  specified 
pud  of  money  or  currency,  as  provided  in  section  six 
hundred  and  sixty-seven,  the  execution  must  also  state 
tihe  kind  of  money  or  currency  in  which  the  judgment  is 
payable,  and  must  require  the  sheriff  substantiaUy  as  fol- 
lows: 

,  1.  If  it  be  against  the  property  of  the  judgment  debtor, 
it  must  require  the  sheriff  to  satisfy  the  judgment,  with 
interest,  out  of  the  personal  property  of  such  debtor,  and 
if  sufficient  personal  property  cannot  be  found,  then  out 
of  his  real  property;  or  if  the  judgment  be  a  lien  upon 
jeal  property,  then  out  of  the  real  property  belonging  to 
aim  on  the  day  when  the  judgment  was  docketed,  or  at 
anytime  thereafter;  or  if  the  execution  be  issued  to  a 
county  other  than  the  one  in  which  the  judgment  was  re- 
covered, on  the  day  when  the  transcript  of  the  docket 
was  filed  in  the  office  of  the  recorder  of  such  county,  stat^ 
ing  such  day,  or  any  time  thereafter. 

2.  If  it  be  against  real  or  j^ersonal  property  in  the  hands 
01  the  personal  representatives,  heirs,  devisees,  legatees, 
tenants,  or  trustees,  it  must  require  the  sheriff  to  satisfy 
the  judgment,  with  interest,  out  of  such  property. 

3.  If  It  be  against  the  person  of  the  judgment  debtor,  it 
JJUSt  require  the  sheriff  to  arrest  such  debtor  and  commit 
him  to  the  jail  of  the  county  until  he  pay  the  judgment, 
^th  interest,  or  be  discharged  according  to  law. 

4..  If  it  be  issued  on  a  judgment  made  payable  in  a 
specified  kind  of  money  or  currency,  as  provided  in  sec- 
tion six  hundred  and  sixty-seven,  it  must  also  require  the 
sheriff  to  satisfy  the  same  in  the  kind  of  money  or  cur- 
rency in  which  the  judgment  is  made  payable,  and  the 
sheriff  must  refuse  payment  in  any  other  kind  of  money 
or  currency ;  and  in  case  of  levy  and  sale  of  the  property 


§683 

of  tbe  judgment  debtor,  ho  mQBt  refuse  payment  fr 
any  purchaser  at  sucb  sal«  in  any  other  kind  of  money 
currency  tliflu  that  specified  iu  tba  execation.  The  si: 
iff,  collecting  money  or  currency  in  tlie  manner  requi; 
by  this  chapter,  must  pay  to  the  plaintiff  or  party  entit 
to  recover  tlie  same,  the  same  kind  of  money  or  currer 
received  by  bijn,  and  in  case  of  neglect  or  refusal  bo 
do,  he  shall  be  liable  on  his  official  bond  to  the  judficiiii 
creditor  in  tbroo  times  the  amount  of  tbo  money  so  c 


tlie  possession  of  the  same,  describing  it,  to  the  party  < 
titled  thereto,  and  may,  at  the  same  time,  require  t 
sheriff  to  satisfy  any  costs,  damages,  rents,  or  profits,  i 
covered  by  the  same  judgnwat,  out  of  the  personal  pro 
erty  of  the  person  against  whom  it  whs  rendered,  and  t 
value  ot  the  property  for  which  tbo  judgment  was  re 
dered  to  be  apeciiied  therein  if  a  delivery  thereof  ca 
not  be  bad;  and  if  sufGclent  personal  property  oann 
be  found,  then  out  of  tbo  real  property,  as  provided  in  tl 
first  Bubdivisiou  of  tbis  section. 

Wril— gBncrally,  geo  sec.filn. 

Stria  of  piocsBS,  tltlo  of  conn— compare  sec.  iirin. 

lunaucs -Improper,  14  Cal.  133:  clerk  rsrusing,  10  CmL  tSD:  nltho 

n'ame  of  Ihs  psople— M  Cal.  S11. 

JadgQuct—FolIowlns  strictly,  10  Cal.  111. 

S^BQivisios^  1.  Satiafr-  the  jndgnient— see  u  Cal.  sa.   Fefflon. 


poMKjiSleD,  reetlCutiou,  aA^iataace,  see  see.  GSin. 

S  683.  The  execution  may  be  made  returnable,  at  ai^ 
time  not  less  than  ton  nor  m/jre  than  sixty  days  after  it 
receipt  by  tbe  sheriff,  to  the  clerk  with  whom  tbe  jud; 
ment  roll  is  filed.  When  tbe  execution  is  returned,  th' 
clerk  must  attach  it  to  the  judgment  roll.  If  any  real  ea 
tato  be  levied  upon,  the  clerk  must  record  the  executioi 
and  tbe  retarn  thereto  at  large,  and  certify  the  same  un 
der  bis  hand  as  true  copies,  in  a  book  to  be  called  tiii 
"  eieoution  book,"  which  book  must  be  Indexed  with  tb" 
natnee  of  tbe  plaintifis  and  defendants  in  execution,  alpba 
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betically  armoged,  and  kept  op«Q  at  ^1  times  dniitig 

office  hoDra  for  the  inspection   of   the   public   without 
cbarge.    It  is  evidence  of  tlie  contents  of  the  oTlgluala 
wfaeoever  tbey  or  any  part  thereof  may  be  deetcoyed  ot 
ualilated. 
Buaia'in\nTn~tCil.lia,m;SCal.SS.in;a  CiU.  lUi  13  CbL  ISS; 


§  684.  When  the  judgment  ii  for  money  or  the  poases- 
■ion  of  real  or  personal  property,  the  same  may  tie  en- 
torcedby  a  writ  of  execncion;  aud  if  the  judgment  direct 
mat  the  defendant  be  arrested,  the  execution  may  issue 
Ipinst  the  person  of  the  judgment  debtor,  after  the 
nlurn  of  an  execution  against  &a  property  uusatislied  in 
ihole  or  part.    When  the  judgment  requires  the  sale  of 


properly,  the  same  mav  be  enforced  by  a 


—  , — „ )r  the  material  parts  thereof,  and  directing 

Hm  proper  officer  to  execute  the  judgment,  by  making  the 
ttleana  applying  the  proceeds  in  conformity  therewith. 
Wben  tlie  judgment  requlrea  the  performance  of  any 
Mheract  than  as  aboTe  designated,  a  cercilied  copy  of  tlie 
lldgment  may  be  served  upon  the  party  against  whom 
m  same  ia  rendered,  or  upon  the  person  or  officer 
"(nlred  thereby  or  by  law  to  oljey  the  Hsjoe,  and  obedi- 
•nce  thereto  may  be  enforced  bv  the  court  [In  effect 
July  1st  18T4} 
KiHenion  ot  real  propsrt) 

W  laoglcj  A 


BZSOOTIOIT. 
AiuBdlng-aa  CaLarl;  NCta,U7.    AiBlitance,  writ  of-eM.  eB4n. 
iwuunt— irherenrOMrty imder.geM.UO-ssUS^eii.   Bids—nt B^e, 
By«M97.  Book— reconlEa  IQ,  s«c.  683.    Oertlflcate-ot  sale,  Bees. 
■HKuduowa:  olmlEmiiUon.Bec.VOs.   Olalm—ta  property  selied, 

n,  Ooiunf-towMcUl3giied,Bec.eS7.  OoKB.for— BeC9.IKi:,lWM,lI20; 
\M- 11!;  14  CbI.  2n.  Deat)i--ot  psitr,  ^ter.  sec.  OM.  and  not«. 
^™<«l--bow.  KC  Wi.   DlipoiBensd— who  ipay  be,  see.  eStn.  EC- 


Enjoioiae— Ifi  Cal.  SOO ; 
tOB.'.K.   Eiempiiona- 
OU.e]:aaaBeoAaait 
Gnui,  iD— rale  of  Feal^> 
dBmnltir— Me.  6«  — ■"  — 

death  of  puty,  n 


iMJDTiCTIOH.Hf 

WaiToe.   Pot 
IrregnUntr  in  u 


me  tot—see  timl  head.  Jadin 

laCarclDg,  sec.  ^.   Leasehnli- 

fi%iuiir uote.eco.  G9i)i,   IierJot 

o.  ^''■'»*~'i'<^60.i4M.  UaaaaldsIiTa 

m;m^'1!S?m. ^ 

Possanicui— obcalnlngf  r" 


oiaflassoFoaKOMMnsx.  NotlBOofU 

■*"  ' "Tneni— o(  moner  to  court,  i- 

.  PetaoiiBlpropatr-Hieen 


r  Fboeebtt. 


BB  TButaa  IN  actios; 


muckaae,  sees.  era.  «99.'£ui,BB]i 
■»  tut  head:  pDaesslon,  dUiUdI 
i^a»«-^B(iiBfagloJbBy,Boca.«M-i 


1-TOD:  certlflcaM  at,  M 


7,  aid  note.  Eeq 
;  of-see.  OMn.  ; 

B.  ■tojBUlHi  CKBIIPIOATE,  IlTPHAOlCrNC 


g  685.    In  a!]   casea  other  than  for  the  I     _ 
money,  the  iudgtaunt  may  be  enforced  or  carried  &^ 
ocntion  after  the  lapse  of^ five  years  from  tbedbtaM 
entry,  by  leave  of  the  conrt,  upon  motion,  or  by  jHdj" 
for  iliat  porpose,  founded  upon  supplemental  ploa 
HBTiving  BMoalioo-a  CaL  61S;  3J  Cai.  U; 


le  death  of  the  judgment, creditor,  upon 


adrnmistrator,  <: 


ero  the  execution  Is  against  the  property  of  f.™.    *".' 

debtor,  it  may  be  issued  to  the  sheriff  of  ^-^n       iH ' 

the  State.    Where  it  requires  tlie  delivery  "*' 

cBonal  property,  it  must  be  issued  to  tliis  _,, 

county  where  the  property,  or  some  part  f^  "*"  "■— i 

uated.    Executions  way  be  issued,  at  the  '^  i«_ 

different  counties.  _  <L.  '^tta 

joods,  chattels,  moneys,  and  other  property.  '  "■  -  --^ 

I  personal,  or  any  interest  therein  of  t)ia 

itor,  not  esempt  by  law,  and  all  property  a~"  •~w-,_^ 

property  seized  and  held  undei  attacliment  *„^ 

are  Jiable  Mi  eiecution.     Sliares  and  inter-  t-..  Z?.'"^'"" 

poration  or  company,  and  debts  and  credits,  ".^   .,  ^  '    J 

property,  both  real  and  personal,  or  any  ■•#,  ,..   ," 

ler real  or  personal  property,  and  another  ™.  -'  ^  > 

Table  of  manual  delivery,  may  be  altaclied  *"■"   -    Z 

I  lllia  manner  as  upon  writs  of  attach-  g  ■-   ■-        <■ 
iust  must  ho  returned  by  the  officer  as  so  "  ^    '  'b 

collected,  at  its  current  value,  without  ex-  ""*"'  -* 

sale,    Until  a  levy,  property  is  not  ,  »■>—  w  --' 


to  ezecuilon—CliaiUU,  porlHble  property,  ciistnciT 
heilproperty. seeaec. MO.  Imereil, trust, 63 Cal. 326: 
intdelJlor'B.'lCal-'lMiaCaLisi'i  la'Cal.'sSe;' iScii!: 
til  13  'Cll.  lS:jB&DKnt,  TCJa.  i87:Trm?fii'^.  Civil 


nt.   Somattad.vbBa,KaCtTUCoat,Bayi.\2a-l°!Sl:  17Ctil.403;  4' 
4M:  Bepiu^prapertyoCwini,n<iCUab1i^,  lOCsLS;  31UBl.eS:  mill 

liBTT^Ilenot  oieciiUon(Ute»froin«Cal.  l»i  WCaLMSi  42  Cat 

§  689.  IE  the  property  levied  on  be  claimed  tiy  a  t] 
person  as  his  propertj",  the  sheriff  may  summon  from 
county  sis  persona  qualilled  as  jurors,  between  the 
ties,  to  try  tlie'validity  of  the  claim.  Ho  muse  also  g 
notice  of  the  claim  and  of  Ihelimeot  trial  to  the  plain 
who  may  appeal  and  contest  the  claim  before  tbc  ji 
The  jury  and  tho  witnesses  most  bo  sworn  Ijy  the  she. 
and  if  their  verdict  be  in  favor  of  the  claimant, 
sheriff  may  relinquish  the  lew,  unless  the  jndgiu 
creditor  give  Iiim  a  sufficieot  indemnity  for  proceed 
tbereon.  The  fees  of  the  jury,  the  sheriff,  and  tho  i 
nesaes  must  be  paid  by  the  claimant,  if  the  verdict 
against  him;  ouierwise,  by  the  plaiotiff.  Each  pa 
must  deposit  with  the  Bheriff,  before  the  trial,  the  amoi 
of  hla  fees  and  the  feea  of  the  jury,  and  tho  sheriff  in 
pay  the  same  to  the  prevailing  party. 

aiaimed  br  thlid  pgrtaa — DOCIceantlilpmand,  1  Cal.  IWi  e  Cal, 
Hi!  10  01.172:  13CaL73l  SICaLUBl  ^CaLM4;  SDCaLlM;  33  C^. 

ShBiiff'siiaT— verrllot  no  protection  to  omcer,10CaJ.lB9j  ISCnO. 
Sn«0i8Otlnd8iimity-aCBl.J2TilJCal.7S;  18 Cal. 63;  32 Cal. 21; 

5  690.  The  followinjt  property  la  exempt  from  exel 
tioo,  except  as  herein  otherwise  specially  provided: 
1.  Cbaira,  tables,  desks,  and  books,  to  the  value  -'  " 


machine,  slaves,  stove  pipes,  and  fur ^ 

parel,  beds,  bedding,  and  oedsleads,  hanging  picturea,  c 

Eaintioea,  and  drawings  drawn  or  painted  Ly  any  met 
erof  tlio  family,  and  family  portraits  and  their  uece 
sary  frames,  provisions  actually  provided  for  individm 
or  family  use  sufficient  for  three  moutlis,  and  three  cot 
and  their  sucking  calves,  four  boss  with  tlieir  hqcIui 
pigs,  and  food  for  Buoh  cows  and  hogs  tor  one  montli; 

;j.  The  farming  utensils  or  Implements  of  husbaudi 
of  the  judgment  debtor;  also,  two  oxen,  or  two  liorses,  i 
two  mules  and  their  harness,  one  cart  or  iragon,  aad  lo« 
for  eucb  oxen,  horses,  or  mules  for  one  montli;  also,  a 
seed,  grain  or  vegetables  actually  provided,  reaerveii,  u 
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on  band  for  the  purpose  of  planting  or  sowing  at  any  time 
within  the  ensuing  six  months,  not  exceeding  in  value  the 
sum  of  two  hundred  dollars,  and  seventy-tive  bee-hives, 
and  one  horse  and  vehicle  belonging  to  any  person  who  is 
maimed  or  crippled,  and  the  same  is  necessary  in  his  bus- 
iness; 

4.  The  tools  or  implements  of  a  mechanic  or  artisan  nec- 
essary to  carr^r  on  liis  trade;  the  notarial  seal,  records, 
and  office  furniture  of  a  notary  public;  the  instruments 
and  chest  of  a  surgeon,  phvsician,  surveyor,  or  dentist, 
necessary  to  the  exercise  of  their  profession,  witli  their 
professional  libraries  and  necessary  office  furniture;  the 
professional  libraries  of  attorneys,  judges,  ministers  of 
tlie  gospel,  editors,  school  teachers,  and  music  teachers, 
t&dtheir  necessary  office  furniture;  also,  the  musical  in- 
ttruinents  of  music  teachers  actually  used  by  them  in 
I^Ting  instructions,  and  all  the  indexes,  abstracts,  books, 
papers,  maps,  and  office  furniture  of  a  searcher  of  records, 
necessary  to  be  used  in  his  profession ; 

5.  The  cabin  or  dwelling  of  a  miner,  not  exceeding  in 
value  the  sum  of  five  hundred  dollars;  also,  his  sluices, 
pipes,  hose,  windlass,  derrick,  cars,  pumps,  tools,  imple- 
Joents,  and  appliances  necessarjr  for  carrying  on  any 
Bunine  operations,  not  exceeding  in  value  the  aggregate 
stun  of  five  hundred  dollars,  and  two  horses,  mules,  or 
oxen,  with  their  harness,  and  food  for  such  horses,  mules, 
01  oxen  for  one  month,  when  necessary  to  be  used  in  any 
whim,  windlass,  derrick,  car,  pump,  or  hoisting  gear,  and 
^  his  mining  claim  actually  worked  by  him,  not  exceed- 
^  in  value  the  sum  of  one  thousand  dollars; 

6.  Two  horses,  two  oxen,  or  two  mules,  and  their  har- 
ness, and  one  cart  or  wagon,  one  dray  or  truck,  one  coupe, 
one  hack  or  carriage  for  one  or  two  horses,  by  the  use  of 
^bich  a  cartman,  drayman,  truckman,  huckster,  peddler, 
uackman,  teamster,  or  other  laborer  habitually  earns  his 
^^gi  and  one  horse  with  vehicle  and  harness,  or  other 
^nipments,  used  by  a  physician,  surgeon,  constable,  or 
nunister  of  the  gospel,  in  the  legitimate  practice  of  his 
profession  or  business,  with  food  for  such  oxen,  horses, 
w mules  for  one  month: 

-  7.  Poultry  not  exceeding   in   value   twenty-five  dol- 
lars; 

S.  The  earnings  of  the  judgment  debtor  for  his  personal 
services  rendered  at  any  time  within  thirty  days  next 
preceding  the  levy  of  execution  or  attachment,  when  it 
appears  by  the  debtor's  affidavit,  or  otherwise,  that  such 
^amings  are  necessary  for  the  use  of  his  family  residing 
la  this  State,  supported  in  whole  or  in  part  by  his  labor; 
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but  where  debts  are  incurred  by  any  such  poraon.  or 
irife  or  family,  for  the  common  nece^Eiiiriea  of  life, 
one-half  of  snch  easpings  above  mentioued  are.  nevert 
leiis,  subject  to  execution,  gamishmoDt,  or  atiacbmeni 
oatiafy  debts  so  incurred; 
9.  The  Bhares  held  by  a  member  of  a  liomesteail   ai 


StH 


.    .    a  homestead  under  thglav 

All  the  nautical  instruments  and  wearing  iippiLrel  __  _ 
masier,  officer,  or  seaman  of  any  eteamer  or  otiifir  \ 
ae\; 

10.  All  moneys,  beneEta,  privileges,  or  immunitios  . 
crningorin  any  manner  gcowinjt  out  ot  any  lite  iiia 
ance  on  the  life  of  the  debtor,  if  the  annual  preiuiu 
paid  do  not  exceed  live  hundred  dollars; 

11.  All  tire  engines,  hooks  and  ladders,  witli  the  cat 
tracks,  and  carriages,  hose,  buckets,  implements,  and  i 
paratns  thereunto  appertaining,  and  all  furniture  a. 
uniforms  of  any  tire  company  or  department  organiz 
under  any  laws  of  tliiH  State : 

i:;.  All  arms,  uniforms,  and  accoutre menta  required 
law  to  be  kept  by  any  person,  and  also  oue  gun  to  bo  ( 
lected  by  the  debtor; 

13.  All  court-houses,  jails,  public  o£Bce»,  and  building 
lots,  grounds,  and  personal  property,  the  fixtures,  furi 
tore,  books,  papers,  and  appurtenanoos  helonKing  ni 
pertaining  to  the  jail  and  public  olSces  lielonRiag  to  ai 
county  or  to  any  city  and  county  of  :his  Htate,  aud  i 
cemeteries,  public  squares,  parks,  aaA  places,  publ 
buildings,  town  halls,  markets,  buildings  for  the  use 
Qre  departments  and  military  organizations,  and  the  1o 
and  srounds  thereto  belonging  and  appectaiuin^,  uwnc 
or  held  by  any  town  or  incorporated  cicy,  or  dedicated  t 
such  town  or  city  to  health,  ornameut,  or  public  use,  i 
for  the  use  of  any  fire  or  military  company  organized  ui 
der  the  laws  of  this  State. 

No  article,  howaTer,  or  species  ot  property  mentioae 
in  this  section,  is  exempt  from  oxe::utiou  issued  upon 

Judgment  recovered  for  its  price,  or  upon  n  judgmenl  ( 
oteclosure  of  a  mortgage  thereon.    [ATinroved  April  Is 
X878.] 
Objset  ot  euniptioni— 3S  Cil.  989. 
Ssixnn  of  aiempt  properly— lUWUty  (or.  89  Cal.  700:  count)-  revi 
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EZEMFTIONS. 
SuBDivisioir  1.   Ohain,  tables,  etc.-38  Cal.  384. 
SUBDTVisias  2.   Necessary-  farnitiire— 15  GaL  266;  38  CaL  384. 
SUBiymsiov  8.   Horses  on  farm— 38  CaL  383. 
SUBD^VTsioir  4,   Tools  of  workman--38  CaL  384. 
SUBDivisiow  5.   Mining  apparatus,  38  Cal.  384. 
^^^^®5?^  ®*   "^el^clo  in  use,  etc.— two  horses,  22  CaL  504;  23 


i*CaL82 
5GaL 


5iQ*^.S^*?^*T°™^®«'  ^0  ^a*-  393:  harness,  43  Cal.  238:  wason 
w#ii,i  ®'  43 CaL 238:  teamster, 84 CaL 302:  otherlaborer, 34 cS  3^ •  Sa! 
^lly  earns  his  living,  34  CaL  302;  Forsyth  v.  Bower,  5  Pib.  cTL  j! 

SuBDrvTSiOH  9.  Homestead  right— what,  37  CaL  96. 
fl gJ^^^®"  ^®*  ^°*'»«^«  poUcy-36 CaL  542  (before Amdt.  1878); 

§  691.  ^e  sheriff  must  execute  the  writ  against  the 
property  of  the  judgment  debtor,  by  levying  on  a  suffi- 
eent  amount  of  property,  if  there  be  sufficient,  collecting 
asellmg  the  thmgs  in  action,  and  selling  the  other  pror? 
ffty,  and  paying  to  the  plaintiff  or  his  attorney  so  much 
Of  the  proceeds  as  will  satisfy  the  judgment.     Any  ex- 
^  m  the  proceeds  over  the  judgment  and  accruing 
ma  naust  be  returned  to  the  judgment  debtor,  unless 
Oherwise  directed  by  the  judgment  or  order  of  the  court 
Jhen  tbere  is  more  property  of  the  judgment  debtor 
Jttn  IS  sufficient  to  satisfy  the  judgment  and  accruing 
cwte  within  the  view  of  the  sheriff,  he  must  levy  only  on 
jMh  part  of  the  property  as  the  judgment  debtor  may 
ffldicate,  if  the  property  indicated  be  amply  sufficient  to 
latisfy  the  judgment  and  costs.    [In  effect  July  1st,  1874.] 

Sheriff  must  execute  writ -Political  Code,  sec.  4180;  l  Cal  104-  49 
^^l.  Order  to  proceed,2dGal.m;  49CaL361;  50  CahlQ  Apparent 
Wte«jw»afi?ii«fe,6CaL43;  12  Cal.  73, 226.    Writ/ulli/exa:uiedVl^EZ&. 

o?S"~f?S  f.t!!^"^  dates  from,  see  sec.  638n.  As  satis/action,  6 
gL  1«-  82  CaL  131.    Made  of,  7  Cal.  549;  12  Cal.  469;  25  CaL  555:  49  Cal 

Sk?^iT^f  ?I?.t"»^*A-  %111^'  ^2.  and  notes.  Attache,  towhat,t^k 
r^EKTY  LlABUS  TO  ExEOUTloif,  scc.  688n.    On  lands,  37  Cal.  122; 

I*riable  interest-sec.  688n;  41  Cal.  325;  42  Cal.  646. 

TUngsin  action— see  Interest,  Contracts,  under  Property  Liable 

m.  wS^iP^'  ^*  ^i  1^  ^^'  <36;  84  CaL  81 :  collectincr,  sees.  544. 
tOh^^9^''  partner's  interest,  Jones  r.  Thompson  12  Cal  loi-^2 
Oal.617;  and  generally,  see  13  Cal.  626;  43CaL  119.  '        ^'  ^^^'  ^^ 

Selling  property— sec.  6S4  et  seq. 

iJ*J???i°^^  proceeds-^Polltical  Code,  sec.  4181;  6  CaL  195;  10  CaL 
«;  21  CaL  170:  surplus,  40  Cal.  408:  labor  claims,  sec.  1206. 
Judgment  debtox^indicathig  property  to  be  levied  on,  6  Cal.  47. 

♦J  ^^  Before  the  sale  of  property  on  execution,  notice 
tnereof  most  be  given,  as  follows : 
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j£  the  township  or  city  where  the  sale  is  to  take  pla 
for  snoh  time  as  may  be  teaBonable,  considering  the  cli 
acter  luid  condition  of  tlie  pro|ieTtj; 

J.  In  case  of  otlior  personal  property:  by  posting 
Bimilar  notice  in  tliree  public  pliioes  iu  the  township 
ciiy  where  tbe  sale  is  to  take  place,  for  not  less  Clian  f 
nut  more  than  ten  days; 

i.  In  case  of  real  property :  ty  posting  a  similar 
_.-__i__i_  J =i.,_^.i ._  '--twentyd 

I,  and  pnblishint;  a  copy  thereof  n 
Huuie  period,  in  some  newspaper  published  in  the  couu; 
if  there  be  one; 

4.  Wiien  the  judgment  under  ivbiuh  the  property  is 
be  sold  is  made  payable  in  a  spcciliod  kind  of  mouey 
currency,  the  several  notices  requirud  by  this  secti 
must  state  the  kind  of  money  or  currency  in  which  bi 
may  he  made  at  such  sale,  w'.iicli  must  be  the  same 
tb»t  specitied  in  the  judgment.    [In  effect  July  lac,  1S7' 

Ealeof  vgsMlB,uDiisB  of—secii.  KMg  Sj7. 

EalswittuatoaliGe— see  sec.  m. 

SUBDivision  1.   Feriihable  piopcrtr— ?BlouDderatliulimEnt,s 

SiTBDiviBion  4.   Sp«clflwl  kind  If  moiiiir— see  sec.  ISSii  sulid. 

g  693.  An  officer  aelling  wi-.hout  ttic  nolico  prcacribi 
by  the  last  section  forfeits  five  liinnlri>.l  diill^ra  t,i  tlie  a 
grieved  party,  in  addition  to  his  ;ni  n;il  il,H[i;i!;i";:  and 

fierson  willfully  taking  down  or  ill.' :'.Li  111;:  lln:  li.dicf  [loste 
f  done  before  the  sale  or  the  sat.iM.ii  i  inn  of  tlic  jiidguiBi 
(if  the  judgment  be  satisHed  btfiPic  saki,  furleils  fi' 
hundred  dollars. 


of  nine  in  the  morning  and  five  In  tlie  afternoon.  Afti 
sufficient  property  has  been  sold  lo  satisfy  tlie  execulioi 
no  more  can  bo  sold.  Neither  the,  oflicier  holding  iho  u» 
ciition  nor  Ids  deputy  can  become  a  purchaser  or  be  iiitei 
ested  iu  any  purebase  at  such  sale.  When  the  snie  is  ( 
personal  pvopecty.  capable  of  manual  delivery,  it  mu' 
Iw  within  view  oE  those  who  alC«nd  Ihu  salu.  and  be  soli 
iu  such  parcels  as  are  likely  to  bring  tlie  Iiigbast  i)rlM 
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and  when  the  sale  is  of  real  property,  consisting  of  sev- 
eral known  lots  or  parcels,  they  must  be  sold  separately; 
or,  when  a  portion  of  such  real  property*  is  claimed  by  a 
third  person,  and  he  requires  it  to  be  sold  separately,  such 
portion  must  be  thus  sold.  The  judgment  debtor,  if  pres- 
et at  the  sale,  may  also  direct  the  order  in  which  prop- 
erty, real  or  i>ersona],  shall  be  sold,  when  such  property 
consists  of  several  known  lots  or  parcels,  or  of  articles 
which  can  be  sold  to  advantage  separately,  and  the  sheriff 
most  follow  such  directions. 

Ststnte,  directory— 38  CaL  654. 

Pablicity  of  sale— 12  Gal.  192. 

Auctioneer— sheriff  as.  Political  Code,  sec.  3291. 

Sheriff  de  facto— sale  by,  17  Cal.  626. 

Purchaser- for  others,  80  Cal,  586:  judgment  creditor  as,  34  Cal.  293: 
Idedgee  as,  36  Cal.  414:  part  owner  may  be.  7  Cal.  688:  19  Cal.  120;  43 
CaU19:  of  judgment,  1»  Cal.  436:  lien  of,  9  CaL  117 :  rights  of,  1  Cal.  24; 
9  CaL  3(>6 :  bona  fide,  38  Cal.  372. 

Beal  property— Sale  in  gross,  6  Cal.  47;  11  Cal.  14;  21  Cal.  56;  51  CaL 
993;  Vigourex  v.  Murphy,  March  19thf  1880, 5  Fac.  C.  L.  J.  176. 

Impeaching  sale— irregularity,  for,  7  Cal.  160;  18  Cal.  436;  23  Cal.  226. 
pROorexr.  Murphy,  cited  «»z>ra:  void  Judgment,  under,  8Cai.562;  31 
Oal.  428:  sheriff's  return,  not  oasis  for,  5  Caf.  53;  6  Cal.  277;  38  CaL  649: 
tor  fraud,  23  Cal.  359. 

§  695.  If  a  purchaser  refuse  to  pay  the  amount  bid  by 
him  for  property  struck  off  to  him  at  a  sale  under  execu- 
tion, the  officer  may  again  sell  the  property  at  any  time  to 
the  hig^hest  bidder,  and  if  any  loss  be  occasioned  thereby, 
the  officer  may  recover  the  amount  of  such  loss,  with 
costs,  from  the  bidder  so  refusing,  in  any  court  of  compe* 
tent  jurisdiction.    [In  effect  July  1st,  1874.] 

Purchase  money  not  paid^-where  balance,  5  Cal.  66:  refusal,  6  Cal. 
'1;  8  Cal.  21 :  failure  prevents  recoipery  against  sheriff,  22  CaL  263. 
Becovery  firom  bidder— 9  Cal.  93 ;  22  Cal.  511. 
Relief  firom  purchase— 16  Cal.  559. 

i  €96.  'When  a  purchaser  refuses  to  pay,  the  officer 
^y,  in  his  discretion,  thereafter  reject  any  subsequent 
uid  of  such  person.    [In  effect  July  1st,  1874.] 

S  €97.  The  two  preceding  sections  must  not  be  con- 
Boned  to  make  the  officer  liable  for  any  more  than  the 
smount  bid  by  the  second  or  subsequent  purchaser,  and 
^e  amount  collected  from  the  purchaser  refusing  to  pay. 

S  698.  When  the  purchaser  of  any  personal  property, 
^pable  of  manual  delivery,  pays  the  purchase-money, 
the  officer  making  the  sale  must  deliver  to  the  purchaser 
^«  property,  and,  if  desired,  execute  and  deliver  to  him 


a  certificate  of  tbeaale.  Socli  certificate  cotni'.yit  to 
porchaser  all  the  right  which  the  debtor  had  in  sucli  pr 
eitjf  on  the  day  the  execution  or  attachment  iraa  levi 

dertiBcaie  at  sale— see  next  aectlon. 

§  699.  When  the  purcliaser  of  any  persona]  propyl 
not  CBpable  of  manual  delivery,  pays  the  pnrchose.mon 
tlie  otncer  making  the  sale  must  execute  and  deliver 
tie  purchaser  a  certificate  of  sale.  Such  certificate  ci 
-yeya  to  the  purchaser  all  the  right  which  the  debtor  1 
ill  such  property  on  the  day  tbo  execution  or  attacLimi 
was  levied. 

aemaoate  of  lale— tender  nmiecesivT,  3  Cal.  Hi  9  Cn.  US. 


and  claim  of  the  judgment  debtor  thereto;  and  when  t 
estate  ia  less  than  a  leasehold  of  two  years'  unexpii 
term,  the  aale  ia  absolute.  In  all  other  cases,  tbo  pn 
eity  is  subject  to  redemption,  as  provided  in  this  chapti 
The  olBcer  must  give  to  the  purciiaeer  a  certiUcate  of  Ba 
cnntaining— 

1.  A  particular  description  of  the  real  property  sold; 

2.  The  price  bid  for  each  distinct  lot  or  parcal; 

3.  The  whole  price  paid; 

i.  When  subject  to  redemption,  it  must  be  so  stated. 

And  when  the  judgment,  under  which  the  sale  has  bei 
made,  is  made  payable  in  a  specilied  kind  of  juoii<;y 
corrency,  the  certiUcate  must  also  show  the  kinl  of  mom 
01  currency  in  which  such  redemption  may  be  mad 
which  must  be  the  same  as  that  specified  in  the  judgmet 
A  duplicate  of  such  certificate  muat  be  filed  by  the  o£hc< 
in  the  office  of  the  recorder  of  the  county, 

PcnluBer  at  sale— lor  plaintiff,  U  Cal.  930 :  Hen  of,  9  Csl.  117. 

ntls  acqnlnd  br  Bals-throiigbcertiacstclCal.IM:  sCal.  3X: 
ClLDiS;  !eCal,6U;  30  Cll.  139;  31  Cnl,  301,6011  SSCoLtSO;  33CSI-4: 
tOilsa:  gennallr.O  Cil.  11I,3W;  ISCal.  13»!  UCtLMi  17 Cat. M; 
CaL  330!  fe  CBlTltni,  43S;  41  Csl.  325. 

Abulnta  His  of  leaIshald-3]  CaL  29». 

SabjacttarsdsmptlDn-ICiil.iSS;  SCaLlTIi  fiCal.StJ;  UCal.^lO 
UCal.  DIG;  il  Cal.  lOS;  1S  CH.  GM;  S3Cal.  10;  saCaL  130;  WC&l.  221. 

OerUfleato— where  sale  on  credit,  31  Cal.  S ;  Bsslgmaent  of,  30  Cal,  la 

Specified  Wnd  of  money— sec.  632,  Bubd.  4,  and  notes, 

DopUeate  of  cerdficate  filed— 31  Cal.  293. 

§  701,  Propertysold  subject  to  redemption,  as  proTido 
in  the  last  section,  or  any  part  sold  separately,  may  b 
redeemed  in  the  manner  hereinafter  provided,  by  the  f  ol 
lowing  persons,  orr"--' '-  '-' ' 


nent  debtor,  or  biti  anccessor  in  intereat,  In 
as  pait  of  the  property; 
r  liaviDg  a,  lien  by  jadgmeilt  ormorteaEe  od 
told,  or  on  aoms  allare  or  part  thereof,  aiib- 
it  on  which  the  property  ivas  sold.  Tlje]>er- 
ed  in  the  aecond  subdirisioD  of  this  sectiOD 
aptec,  termed  redemptionera. 
mwls  ot,  sec.  ;(C  ii  4tg.;  effect  of,  13  Cal.  79. 

1.  JadEmeDt  debtor,  etc.  91  Col.  U9. 

2.  Judgnieiit  creditor— redemption  by,  sec.  UM;  2 


17;  14  C:a.  M 

<;  »  Cil.  39D 

jadgment  debtor,  or  redemptioner,  may  n 
petty  from  the  purchaser  any  time  withi 
ter  the  Bate,  on  paying  the  purchaser  lh 
*  purchase,  with  t'~"  '    ' 


of  redeuiption,  tosether  T-—    vll. 


■  liave  paid  thereon  after  piirchaae,  and  i 
'   and  if  the  purchaser  be  also 


_„  _  prior  lion  to  tliat  of  the  redemptioner,  i  """ 

3  judgment  under  which  audi  purchase  was  i" . 

junt  of  auch  lien,  with  interest.  [Approved  ■—■>..  l  .hj 
I,  1876.]  "W;  .■M.— 
[or-eec.701,BUb(l.l;  (7CaL8J.  "**  *V^~ 
-sec.TOl.enbd.BiSJCal.CH.  "• 
oths— 21  Col.  392:  one  gear  lor  redemptlan  ol  trail-  S'~>'  •a...,^ 


S4i47Cal.H7:money,tlndot,<Cal,l2T!  (l)' ~  '    ■ '"j 


iroperty  be  si 


uptioner  may,  w  d  i  ■>.,-">, 

on,  again  rede  m  m  mp-  ^'•'   .    ..  . 

ying  the  sum  p    d  h  m  "■—  -^        3 

ment  or  taxes  n-h    h  d  mp 

d  thereon  after  m  ui 

i<A  amount,  ni 
1  by  said  last  r 
but  the  jiidgm 
loot  lie  so  paid  ni 


V 


.  the  judgineii 
1  by  the  last 


redeemed  from  any  previous  redemptionor,  wlthiiiB 
days  after  tbs  lasC  redemplinn.  ou  paying  ttie  aum  ■ 
OQ  the  last  previous  redemiitioii,  with  foui  )>£'■■ 
tbereoD  in  addiliou,  and  tbe  amount  of  auy  asseaajl 
□T  taxes  nliich  tbe  last  previous  ledemptioner  pai^l 

tba  redemption  by  him,  witli  interest  -"- — ^ 

amount  of  any  liens,  other  than  the 
which  the  property  was  sold,  held  by 
lioner  previous  to  his  own,  with  bitereat.  Writlan  J^^ 
of  redomption  must  be  givea  to  the  sheriH,  and  a  ^^H 
cate  bied  with  the  rocorder  of  the  county;  and  fi^H 
ta:cBS  or  assessments  arn  paid  by  the  rcdemptionai^^^l 
he  h^  or  acniiires  any  lien  other  than  that  upon  ^^H 
the  redemption  was  made,  notice  thereof  most  il^^| 
manner  be  given  to  tlie  Bheiiff,  and  filed  Avitb  tberec«^H 
Bod  if  such  notice  be  not  liltid,  the  property  may  tj^H 
deemed  withont  paying  siicli  tax.  aBscssmeni,  or  Usa^H 
no  redemption  b«  made  within  Hix  months  after  Ih^^H 
tiie  purchaser,  or  bis  assignee,  is  entitled  to  a  coQve^^H 
or,  if  so  redeemed,  whenevec  sixty  days  hava  QW^H 
and  no  other  redemption  has  been  made,  and  l^^| 
thereof  given,  and  the  time  for  redemption  has  eq^H 
the  last  redemptioner,  or  hie  assignee,  is  entitleiQ^H 
sherilE's  deed;  out  in  all  cases  the  judgment  debtoi^H 
bave  the  entire  period  of  six  months  from  the  date  <fl^| 
sale  to  redeem  uie  property.  If  the  judgment  debt^^f 
deem,  he  must  make  the  same  payments  as  are  TeqjO^H 
to  effect  o  redemption  by  a  redemptioner.  If  the  <I|H 
redeem,  the  efFect  of  the  sale  i»  terminated,  and  WW 
restored  to  his  estate.  Upon  a  redemption  by  the  deblH 
the  person  to  whom  the  payment  h  made  must  execm 
and  deliver  to  him  a  certificate  of  redemption,  acknofl* 
edged  or  proved  l)eforo  an  officer  authorized  to  taksoa 
knowledgments  of  conveyances  of  real  property.  SotB 
certificate  must  be  filed  and  recorded  in  the  office  ol  tM 
recorder  of  the  county  in  which  the  property  is  sitnatM 
and  the  recorder  must  note  the  record  thereof  in  tlie  nuM 
gin  of  the  record  of  the  certiflcate  of  sale.  [In  eSect  J119 
&t,  1874.] 

er,naai.sa.    £fr«iaAwFStoppel,S3CaLlMiXICaJ.S»'n  atCnl.iM 

S«wiUM.ft|(«Sjm.aC»[.SMi6KLHl[SCel.«ft!BCtil.l5: " 

S):BC«LS73iMCaL(l».    ij;B:iH«J,lri«lMft«.«Cal.VJH 

nou.iT):  sjCaLwsj  sscAi.tiai  locm-aiu  uohj.ss* 

vr^Kilahi!i.UCia.*U!  2JC!il.iW!  MCal-aSl;  SCal. 
HI:  4T  CBj.tS9|  l3CaX.itS;  IVIlwia  c.Hadlsoa,  April  3*Ih,  IK-. 
C.  L  J.  MO,    Tllll  acauiral  6;/,  a  CaL  3651;  B  Cftl.  I<CllI,  MO,  Obi 

«9CaJ.sT£:  I'CJmbursemeiitnlierouDDe.UCal.HIi  HCsLMSji 
•eo.TM.    Weil  er  aiiiilan—  —  ""- 


2S3  THE  EXECUTION.  §§  704-6 

Oerdflcate  of  redemption— filed,  31  Cal.  301 :  recorded,  see  PoUtlCAl 
Qode^flae.  4234:  payment  of  taxes,  17  Cal.  476.  , 

'Sum  paid  on  such  last  redemption-see  Auount  BsQXnBED  for 
BSDEUPTiOK,  sec.  702». 

§  704.  The  payments  mentioned  in  the  last  two  sec- 
tioQs  may  be  made  to  the  purchaser  or  redemptioner,  or 
for  him,  to  the  officer  who  made  the  sale.  When  the 
jodgment  under  which  the  sale  has  been  made  is  payable 
iii  a  specified  kind  of  money  or  currency,  payments  must 
be  made  in  the  same  kind  of  money  or  currency,  and  a 
tender  of  the  money  is  equivalent  to  payment. 

Specified  kind  of  money^-eee  sec.  683,  subd.  4,  and  note;  26  Cal.  65S, 
aid  compare  38  Cal.  242. 
Tender  equivalent  to  payment—n  Csd.  476;  37  Cal.  223;  53  CaL  77. 

§  705.  A  redemptioner  must  produce  to  the  officer  or 
teison,  from  whom  he  seeks  to  redeem,  and  serve  with 
ffls  notice  to  the  sheriff : 

1.  A  copy  of  the  docket  of  the  judjjpnent  under  which 
lie  claims  the  right  to  redeem,  certified  by  the  clerk  of  the 
court,  or  of  the  county  where  the  judgment  is  docketed, 
or  if  he  redeem  upon  a  mortgage  or  other  lien,  a  note  of 
tbe  record  thereof,  certified  by  the  recorder; 

2.  A  copy  of  any  assignment  necessary  to  establish  his 
6laun,  verified  by  the  affidavit  of  himself,  6r  of  a  sub- 
Bcribing  witness  thereto. 

.  3.  An  affidavit  by  himself  or  his  agent,  showing  the 
amount  then  actually  due  on  the  lien. 
Production  of  papers— by  redemptioner,  14  CaL  54;  37  Cal.  121;  49 

SiTBSivisioiT  1.    Certified  copy  docket  of  jadgment--51  Cal.  539. 

§  70&  Until  the  expiration  of  the  time  allowed  for  re- 
(lemption,  the  court  may  restrain  the  commission  of  waste 
outne  property,  by  order  granted  with  or  without  notice, 
oa  the  application  of  the  purchaser  or  the  judgment  cred- 
itor. But  it  is  not  waste  for  the  person  in  possession  of 
the  property  at  the  time  of  sale,  or  entitled  to  possess- 
ion afterward,  during  the  period  allowed  for  redemption, 
to  continue  to  use  it  in  the  same  manner  in  which  it  was 
gftviously  used;  or  to  use  in  the  ordinary  course  of  lius- 
wndryj  or  to  make  the  necessary  repairs  of  buildings 
jhereon:  or  to  use  wood  or  timber  on  the  property  there- 
tot,  or  tor  the  repair  of  fences,  or  for  fuel  in  his  family, 
wliile  he  occupies  the  property. 

Until  expiration  of  time  for  redemption— no  change  of  possession, 
«  Oil,  96;  6  CaL  891;  31  Cal.  293. 

^aste-secs.  745, 746;  22  CaL  191. 


S8  707^ 


s 


8  707.  The  purchaaer,  from  the  time  of  the  sale  unti] 
redemntioii,  and  a  redemptioner,  troni  the  lime  of  liis  i 
liempllon  until  another  redemption,  is  i^atitled  to  reccli 
from  tlie  tenant  in  possession,  the  ri;nrs  ot  the  proper 
sold,  or  the  value  of  tlieuse  andoccup^tioD  thereof.  I) 
ivhen  any  rents  or  profits  have  been  rtctivcd  by  the  j  id 
ment  creditor  or  purchaser  or  hia  or  tbeic  aligns  fri^ 
the  property  thus  Bold  {.receding-  Biich  redempliou  t 
imounta  of  such  renta  and  profits  shjll  bo  a  credit  upi 
Ihe  redemption  money  to  be  paid  an  I  f  t  lereilempti  a 
or  judgment  debtor,  before  the  expint  on  of  the  timo  ; 
loweil  f or  such  redemption  demands  lu  \i  riling  of  sui 
[lurohaser  or  creditor,  or  his  aasicn'!  t  ivritteii  in  I  ve 

tbua  received,  the  period  for  redemp  \[      1   d  «■ 

days  after  such  sworn  statement  i'<  h  pu 

shaser   or   his  assigns  to  auch  rp  1  c     r   I  btc 

It  such  purchaser  or  his  assigns  st  r  t  i        1 1 

one  month  from  and  after  auth  d  1  f    I     r  r  fii 

to  give  such  statement  auch  redempi  u  c  r  Icbtor  mi 
bring  an  action  in  any  court  of  comp  tent  jurisdiction 
compel  an  acconntlng  and  disclosure  of  suck  rents  ai 
protita,  and  until  fifteen  days  from  and  after  the  flu  it  d 
termination  of  auch  action  the  right  of  rGdemption  is  e 
tended  to  such  redempt  ouer  or  debtor 

BentB from tanuit In possaHion— 4 CaJ  if     ICaI  135. 

Dseandoccnpatlon-aetionfor  BCal  sr  Cil  13  I]  Cai  5H 
Cal.lia;37Cal.lii;  aaCal  4S   <3  Cal  1« 

Mortgagor  in  poMeaiion—'l  C»l  JW 

Senn  and  profltt-lUbUItir  for  !  Cal  SS7  17  Cil  S90  M  CaJ  11 
IOCai.«);3iC8i.2en. 

FaiiiasDt  of  laisB— ti;  party  In  paaaevl  al  Op 

_  §  706.  If  the  purchaser  of  re»  p  d  ec 

conaequence  of  irreeularitlea  In  r 

ing  the  aale,  or  of  the  reversal  d 

ment,  he  may  recover  the  prlc    f  o 
the  judgment  creditor.    If  the  p 
sheriff's  sale,  or  his  successor  in 

possession,  in  consequence  of  irr  gu  b 

mgsconcerniug  the  aale,  orbeca  »  i 

not  subject  to  execution  and  sa  ri 

diction  thereof  must,  after  not  i 

party  in  interest,  or  his  attorne  d; 
ment  in  the  name  ot  the  petitl  n                      m 

'by  auch  purchaaer  at  the  aale,  wi  h  i 
the  time  of  payment,  at  the  som                       h         gim 


10  revived  lias  tbe  sn 


Q  piopeTtv.  liable  to  an  ezecntion  nf^ainst  '     ■   ,  '' 

1, 18  sold  thereon,  and  more  than  a  due  pro-  ;  ■*-  '■■'''< 

udgment  is  satisfied  out  of  the  proeeeila  ot  ''^   •.;  a-i . 

property  of  ona  of  them,  or  one  of  tliera  "   *    ■  ■■■  i—.. 

a  sale,  more  than  hia  pcopoction,  he  may  ""■   .-■  'y 

Qtion  from  tlie  others;  and  when  a  judg-  /■  "—    ....  ' 

-.  seTeral,  and  is  upon  an  obligation  ot  one  '   _    .  .  _^ 

icurity  for  another,  and  the  surety  pays  " — ,;■.,. 

any  partthereof,  either hysaleof  his  prop-  "*  "'»_>- 

tale,  he  may  compel  repayment  from  the  V"     '"""-*! 


,  . ^ J  paying  ot  contrib- 

d  to  the  honefit  of  the  judfjiuent,  to  enforce 
r  repayment,  if,  within  ten  days  after  his  f*--*-.  „, 

le  wlta  the  clerk  of  the  court  where  the  4^ 

rendered,  notice  ot  his  payment  and  claim  m-.s""  "' 

Upon  a  iiling  of        *  '    ' 


jaymen 


entry  thereof  m  the  margin  ^'  ^ 


ftnXKESTiXT  TO  EKECnTION, 


c^ipel  debtor  to  appe 

What  ball  mar  be  Kd 

s  vt.  AnydebtototUUitadtnieiiCdabtaTtna 

i  Til.  ExuuluaUou  o(  debton  ot  jndtmenC 

_' nupertr  Ixlonglng  to  bun. 

Mil  oflndebtMneu  to  Jndgmeni  < 


;,  Issued  to  the  sherifT  of  the  county  where 
r(!9UlaB,  or  if  lie  do  not  reside  in  this  State,  to  the  she 

of  the  county  where  the  judfjinfnt  ri 

uusatiBtied  in  whole  or  in  part,  the 


ifi  filed,  ia  ri 


le  after  such  r(  ... 

from  a  judge  of  the  court,  requiring  !-u.li  JLuij;ment  del 
to  appear  and  answer  concerning  111-:  iiropcrCj-  before  b' 
jiidge,  or  a  referee  appointed  by  hiiij,  at  a  tiiiio  anil  pi 
Lipscifiad  in  the  order;  but  no  judgment  debtor  must 
rei|uiied  to  attend  before  a  judgu  or  referee  out  of 
coanty  in  which  he  resides.    {la  effect  March  9th,  ISao 


J.IK. 


§  71S.  After  the  issulngpf  an  e-<  c 
pny,  and  upon  proof,  by  affidavit    E  i 
10  the  satisfactioa  of  a  judge  of  t? 
s  property  which 
;he   satisfaction 
.  ..„  in  order,  requir 

_^r ,  __  a  Bpecified  time  and  r 

•  Of  a  referee  appointed  hy  him  to 
same;  and  such  proceedings  ma;     1 
the  application  ol  the  property  tf  tii 
toTFanl  the  Battsfaction  of  the  Jiidt,mc 


on  against  pi 
,rtv  or  other w 
t   tint  any  lu 


ri.  ip  n  be  liid 
p  ]udqmenC  dch 


ICPFI^EKEITTAKT  TO  XXECDTIOH.     §§  716-18 

m  of  an  ezecutlan.    ToBtoad  of  tbe  order 

Bttentlance  of  tlie  judgment  debtor,  the 
poD  afSdaviC  of  the  judgmeiit  creditor,  his 
■ney,  if  it  appear  to  him  that  there  is  danger 

absconding,  order  tiie  sheiift  to  arrest  tlie 

ring  Iiiiii  before  aucb  judge.    Upon  tteing 

a  tbe  judge,  he  may  bo  ordered  toeoter  Into 

Lg,  with  sufficient  aurety,  that  he  will  attend  -.« 

,imo  before  the  judge  or  referee,  as  may  be  t  , 

ig  the  pendency  of  proceed iogs  and  until  ^ 

LinatioD  thereof,  and  wUl  not  in  tbe  mean-  ,  ** 

3t  any  portion  of  bis  property  not  exempt 

in.    In  default  of  entering  into  such  under-  '  * 

T  bo  conimitl«d  to  prison.    [In  effect  Martb  ^    ' 

-of  ladgmant  debtor,  to  MOXKtIon  of  r  "~ 


tci 


sr  tbe  Issuing  of  an  execution  against  proT>- 
ore  its  return,  any  peraon  indebted  to  tlie 

tormay  pay  to  the  slieriH  the  amount  of  hia  /•'•»  '—.,,. 

ich  thereof  aa  may  be  necessary  to  satlxTy  i^ 

;  and  the  sheriiTB  receipt  is  a  Bufflcient  di»-  _  iT-  — .^ 

amount  so  paid,  ;^.  ~ ;  /j;^ 

9r  tbe  issuing  or  return  of   an  esecutfon  ■•n  __. 

rty  of  the  judgment  debtor.  Or  of  any  one  *  ""---. 

olors  in  the  same  judgment,  or  upon  proof  V^'  "   ■>.» 

•  otherwise,  to  the  satisfaction  of  the  judge,  t,'  '""^   ■    <> 

)n  or  corporation  has  property  of  such  judt-  „^  "_'' "       ' 

or  is  indebted  to  him  in  an  amount  escccil-  „_.  C?   *    i 

rs,  the  judge  may,  by  an  order,  renuiro  bucIi  ~'-i    ,    -•  ' 

loration,  or  any  officer  or  member  thereof,  to  • -,   ..    '   >, 
ipecified  time,  and  place  before  him,  or  a  ""    -       . 

nted  by  him,  and  answer  conueming  the  ■*"■  •*        } 

»w«ror-)Ca1.2M[4ClH.lM;(iCBl.ll8.  -  ■ 


B  upon  the  trialj 

■i 


unlnatloTi  of.  * 


§  719.  The  judge  m  referee  may  order  any  property  ■ 
a  }iidgmeiit  debtor,  not  oiempt  from  Gxecution,  iu  ij 
hoEiis  of  such  debtor  or  any  other  person,  or  due  to  a 
judf^ment  debtor,  to  ba  applied  toward  the  satisfactioDJ 
tlic  judgment.  ' 

Ordar  to  applf  propsitf-ltCaLllS:  SCaLlS;  ;sCaLUl|  4;cid.li 

In  the  bands  of  aninhsi^-M  Cat.  101. 

Exempt  b-om  aiecntion—aei:.  090  and  note. 
S  720.  If  it  appear  that  a  person  or  corporation,  allep 
toliave  property  of  the  judgment  debtor,  or  to  be  indebtl 
to  bim,  ciaiinB  an  interest  in  the  property  adverse  fa  liii 
or  denies  the  debt,  the  court  or  judge  may  authorize,  I 
an  order  made  to  that  effect,  the  judgment  creditor  to  % 
Btttute  an  action  against  such  person  or  corporation  G 
the  recovery  of  such  interest  or  debt;  and  tie  court  i 
judge  may,  by  order,  forbid  a  transferor  other  diapositio 
of  Buchtuterest  or  debt,  until  an  action  can  bacommenct 
and  prosecuted  to  judgment.  Bucbordermiiy  bemodilil 
or  vacated  by  the  jud^  granting  the  Hamo,  or  the  com 
in  which  the  action  is  brought,  at  any  time,  upon  auu 
terms  as  may  bo  just. 

Denial  of  debt— order  to,  pay.  Improper,  61  Cal.  Ml. 

Aalliorliiiiguitloii— OQlTiTtienclecrcueiSCal.SM!  and  see  8BA 
DiBchiTge  of  gamiahss— and  dUcontlnnMice,  3  Cat  IN. 
§  721.  If 

der  ot  tlie  n , ....  , . 

fore  him  under  this  obapter,  he  may  ba  punished  by  tb 
court  or  judge  ordering  tbe  reference,  for  a  contempt. 


TITLE  X. 

Actions  in  Particular  Cases. 

Chap.      I.    Actions  for  the  foreclosure  of  mortgages. 

II.    Actions  for  nuisance,  waste,  and  willful  tres- 
pass, in  certain  cases,  on  real  property. 
m.    Actions  to  determine  conflicting  claims  to  real 
property,  and  other  provisions  relating  to 
actions  concemin|f  real  estate. 
IV.    Actions  for  the  partition  of  real  property. 
V.    Actions  for  the  usurpation  of  an  ofiice  or  fran- 
chise. 
VI.    Of  actions   against   steamers,  vessels,  and 
boats. 

[269] 


I' 


CHAPTER   L 


!P!; 


Hue  at  diScreat  a 


§  726.  There  can  be  bat  oae  action  fortUeteqovtf 
any  debt,  or  tbo  enforcement  of  any  right  Becun' 
mortgage  upon  real  estate  or  personal  property,  ' 
action  mast  be  in  accordance  with  the  provisions  d 
cliaptor.  In  such  action,  the  court  may,  by  ita  judg- 
direct  a  sale  of  the  incumbered  property  (or  io 
thereof  ns  may  be  necessary),  and  the  application  a 
proceeds  of  the  sale  to  the  payment  of  tne  coBts  ff 

1  and  the  expenses  of  the  sale,  and  the  ai 

■  "  *  it  appear  from  the  sheri 

osumdent,  and  a  balance  bi 
mains  due,  jndgmeut  can  then  be  docketed  forsu 
auce  against  the  defendant  or  defendants  persons 
ble  for  the  debt,  and  it  becomes  a  lien  on  the  leai  ^ 
of  such  jndsment:  debtor,  as  in  other  coses  o: 
oution  may  be  issued.    No  person  holding  a 
from  or  under  the  mortgagor  of  the  property  mortgagl 

or  having  alien  thereon,  which  convey; —  '■ —  '" 

not  appear  of  record  in  the  |>roper  qbIub  ^t.  lun  liiub  vt 
the  commencement  of  the  action,  need  be  made  a  parly 
to  such  action;  and  the  judg'ment  therein  rendered,  ana 
the  proceedings  therein  liad,  are  as  conclusive  against  the 
party  holding  such  unrecorded  conveyance  or  lien  aa  11 
be  had  been  made  a  party  to  the  action. 

FOBEOLOSURE  OF  MOBTaAGES. 
One  acUan  only— see.  741;  IlCal.aaSi  2«CaI.ng;  27  CaLSU:  battM 
lIiinlBne.WatB.Aprinili.lSM.fiPBc.C.L.  J.SU;  Anlil  b.  StoddanL 

April  autb,  leao,  5  im£.  c.  l.  iI.  327. 

~    ■  at  of  mortgagB— 3cojM  i/ncKon, » 


Wmolotan—Deera,  form  and  aeope  et 

J.«i,6i9i  iBCaLweia"— —  

stoat.  Snaa,  33  CoL  4SI 

■""    ■"  "11.M3:  ellecC  ui,  in,iii.  *j^  i  »  v,ai. 

Cai.m;  leCaLlWjilcd.iUi  a 


a  Calm;  21  Cai.  16 
13CaL4Sll!  39Ca..... 
I:  eltecc  ot.  It  Cal.3! 
■  ;  isvai.m;  ISCaLUO:  ilCai.iiB)  i 


^C'al.wftidi 
Z4Cal.tH 


ns,  ns.  »a,  989i  <C«L]n:«Cal.H,  12>il<ICal.MTi 

...  J .-,  .jj_  ^^^  ^,  jj  ^^.  ,.  t.. 

23:  M  fial.  isj  Car; 
4iS.5Sl;MCaLini 


a.  II  uwuvr:  iii;tu.  wi;  ii  uai. 

>1k«>L"Ca'->^;  iaC*L4I3,  491,  6 
arsi9[ifB;«CaLI*ti  SSCaLIS-  ' 


u.inv,Mni  X9  vai.  im;  ib  usl  ih,  i-ai;  is  i^ai. : 

oreconlerjci 
iiiflT3lIr-4Bf 


It  propertr  ot.  eec9.  Il93n,  IMI, 

tbere  be  surplqa  money  Temaiclns  after  pay- 
amonnt  due  on, the  mortgage,  lien,  or  iu- 
lith  costs,  the  couct  may  cause  the  same  to 
B  person  entitled  to  it,  and  in  tlie  meantimi' 
to  ba  deposited  in  court. 
an-Kiea.m,m,n<H, 

Ibe-dabt  for  which  the  mortgage,  lien,  or  in- 
1  hold,  ig  not  all  due,  ho  soon  af  sulUrient,  nf 
has  Ijeen  aolil  to  pay  Llie  aiaount.  due,  wltlL 
lo  must  caage;  and  afterwarii,  iia  ofieu  a^ 
88  due.  for  principal  or  iatereat,  tlie  court 
ion.  order  more  to  bo  sold.     But  if  tbe  prop- 


C 


iruanisec.TOOainjSCal.ni:  14  Gal.Wj  21  Col,  llM: 
3.161  nCaLsSi  >rcaLusiuCaLii3i  iaC»i.K,2iii  u 

if  procseda— 7  CaL  84,  ana  aae  CoUoiTlnc  natea. 

□  plaintiff— Aicertaliidig,  S  CaL  41S.    Cmautl  fta,  eeo- 
4»  Cal.  359, 494;  El  Csi.  Mi:  flied  by  coart.  Slats.  18!4. 

I(, 32 Cal. 397.   JiUs-ecl,SCaLH7i  IICaL41S{  SCaLUiS; 

<,42Cal.  494. 

■  deflclenor—  W?im  proper,  21  OaL  It.    Daetalnt  bat' 

1.    Bherig'i  return,  0Ciii.23i-,COC^.6]li6iC3l.e64. 

ir.lCal.m;  IdCal.QU;  »Cll.  JlSi  33  Cal.  460:  34  Cal. 

4a  CaL  114;  »1  CaL  !42;  Aleiander  ».  BoulOQ,  May  ist,  j-._. 

J.4M.   i4gi,lBCBL4(B;aK:aL33Ti28CaLsaii3SCal.  f  "~- '— . 


^3 


erty  cannot  Im  sold  in  portions,  without  injury  to  the  p. 
lies,  Ibe  whole  mar  be  ordered  to  be  sold  in  tbe  ilrsi 
stance,  and  the  entire  debt  and  costs  paid,  ibero  lieing 
rebate  of  Interest  where  such  rebate  Is  proptr. 
Innallnianl(-18CBLaH;2ICaLIS;38CaL:49;ij<.:J.  Iija^  alaa,. 


S73  ACTIONS  FOB  NUISANCE,  ETC.  §§  731-3 


CHAPTER  IL 

ACTIONS    FOR    NXnSANCE,  WASTE    AND 
.WILIiFITL    TRESPASS,  IN    CERTAIN 
CASES,  ON  REAL  PROPERT7. 

1 731.  Nuisance  defined,  and  actions  for. 
1 7.12.  WastB,  actions  for. 

i733.  Trespass  for  cnttingr  or  carrying  off  trees,  etc.,  actions  for. 
734.  Measure  of  damat^es  in  certain  cases  under  the  last  section. 
735.  Damages  In  actions  for  forcible  entry,  etc.,  may  be  trebled. 

§  731.  Anything  whicli  is  injurious  to  health,  or  inde- 
cent, or  offensive  to  the  senses,  or  an  obstruction  to  the 
free  use  of  property,  so  as  to  interfere  with  the  comfort- 
able enjoyment  of  life  or  property,  is  a  nuisance,  and  the 
wbject  of  an  action.  Such  action  may  be  brought  by  any 
person  whose  property  is  injuriously  affected,  or  whose 
personal  enjoyment  is  lessened  by  the  nuisance;  and  by 
tlie  judgment,  the  nuisance  may  be  enjoined  or  abated,  as 
well  as  damages  recovered. 

Nuisance— definition,  compare  Ciyll  Code,  sec.  8479:  ^ao,  see  Civil 
Code,  sees.  3482-3483, 3490:  enjoining,  3  Cal.  90;  0  Cal.  lOSfslJal.  3:2;  22 
Cal-  491:  Payne  v.  McKlnley.  AprU  17th,  1880, 5  Pac.  C.  1.  J.  300:  abat- 
tag^pal.  359;  41  Cal.  604;  51  Cal.  416:  damages,  CivU  Code,  sec.  3484; 

§  732.  If  a  guardian,  tenant  for  life  or  years,  joint 
tenant,  or  tenant  in  common  of  real  property,  commit 
waste  thereon,  any  person  aggrieved  bjr  tlie  waste  may 
bring  an  action  against  him  therefor,  in  which'  action 
there  may  be  judgment  for  treble  damages. 

.Waste— damages  for, 5 Cal. 239, and  see  sec. 746:  enjoining, see  sec. 
745, and  15 CalTm ;  24 Cal. 467;  34 CaL  14. 

§  733.  Any  person  who  cuts  down  or  carries  off  any 
wood  or  underwood,  tree  or  timber,  or  girdles  or  other- 
wise injures  any  tree  or  timber  on  the  land  of  another 
person,  or  on  the  street  or  highway  in  front  of  any  per- 
son's house,  village  or  city  lot,  or  cultivated  grounds;  or 
on  the  commons  or  public  grounds  of  any  city  or  town,  or 
on  the  street  or  highway  in  front  thereof,  without  lawful 
authority,  is  liable  to  tne  owner  of  such  land,  or  to  such 
city  or  town,  for  treble  the  amount  of  damages  which 
may  be  assessed  therefor,  in  a  civil  action,  in  any  court 
having  jurisdiction. 


S§  734-S        AfflMmrs  fob  mdiuncb,  etc. 

n«(pMa  upon  Umber,  Mo.-«  Cat.  IBi;  SI  Csl.  303:  trover  lie 
Cal.lM. 

g  734.  Nothing  in  the  laat  aection  authoriKes  tho  recc 
<ry  of  more  than  the  just  value  of  tJio  timber  taken  fr< 
uncultivated  woodland,  for  the  repair  of  a  public  bigliiv 
OF  biidge  upon  the  land,  or  adjoinlnf;  it. 

§  73S.  If  a  person  recover  damages  for  a  forcible 
unlawful  entry  in  or  npon,  ordeteiiclouof,  any  buildii 
or  any  CQltivated  real  property,  judfoieiit  may  lie  enter 
lor  tluee  times  the  amount  at  which  the  actual  damag 


Forcible  entrr— tmd  oulavtul  detalner.li 
Cal.U.lSl;  UCaLUSi  lSCaL379i  23Csl.!e 
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CHAPTEE  nX 

ACTIONS  TO  DBTERMINB  CONFUCTINO 
CLAIMS  TO  REAL  PROPBRT7,  AND 
OTHiiR  PROVISIONS  RBLATINa  TO 
ACTIONS   CONCBRNING   REAL   ESTATE. 

I'm,  Parties  to  an  action  to  quiet  tlUe. 
739.  Wben  plaintiff  cannot  recover  costs. 
740.  If  plaintiff's  title  terminates  pending  the  suit,  what  he  may 

(recovery  and  how  verdict  and  judgment  to  be. 
741.  When  value  of  Improvements  can  be  allowed  as  a  setoff. 
741  An  order  may  be  made  to  allow  a  party  to  survey  and  measure 
the  land  In  dispute. 
1 743.  Order,  what  to  contain  and  how  served.   If  unnecessary  Injury 
.  .         done,  the  party  surveying  to  be  liable  therefor. 
\  744.  A  mortgage  must  not  be  deemed  a  conveyance,  whatever  Its 

terms. 
1715.  When  court  may  grant  Injunction:  during  foreclosure,  after 

sale  on  execution,  before  conveyance. 
1 146.  Damages  may  be  recovered  for  Injury  to  the  possession  after 

sale  and  before  delivery  of  possession. 
\  747.  Action  not  to  be  prejudiced  by  alienation,  pending  suit. 
I  <48.  Mining  claims,  actions  concerning  to  be  governed  by  local  rules. 

§  738l  An  action  may  be  bronght  by  any  person 
against  another  who  claims  an  estate  or  interest  in  real 
property  adverse  to  him,  for  the  purpose  of  determining 
8ucn  adverse  claim. 

Action  to  quiet  title-^before  Code,  plalntifl's  possession  essential, 

LCsl.181:  6  Cai.83;  7  Cal.3I9;  12  CaL298.299;  13  GaL  107,021;  l^Cal. 
279;  15  C^.  127;  Curtis  v.  Sutter.  15  Cal.  259;  17  GaL  149, 461;  21  Cal.  342, 
N4:  23  Cal.  71;  25  Cal.  437:  28  Cal.  194,  645;  29  CaL  190;  30  GaL  663;  32 
CaL  109,  620:  34  Cal.  365, 558.063:  35  Cal.  30;  36  Cal.  313;  87  GaL  282;  38 
Cal.  679;  39  Cal.  13:  40  CaL  58;  4a Cal.  83;  46  GaL  162:  since  Code,  other- 
vise,  46 Cal.  606;  48  CaL 623:  49 CaL  356, 517:  50  Cai.  485, 619;  51  Cal.  301: 
«  Cal.  430, 605;  53  GaL  18, 395, 649:  generally,  see  citations  before  and 
once  Code,  supra. 

Obligations— determining  claim  to,  sec.  1050. 

8  739.  If  the  defendant  in  snch  action  disclaim  in  his 
answer  any  interest  or  estate  in  the  property,  or  suffer 
judgment  to  be  taken  against  him  without  answer,  the 
plaintiff  cannot  recover  costs. 

Oisclaimer-I4  CaL  609;  17  GaL  262;  22  GaL  105;  27  Gal.  381 ;  34  Cal.  563. 

8  740.  In  an  action  for  the  recovery  of  real  property, 
vhere  the  plaintiff  shows  a  right  to  recover  at  the  time 
the  action  was  commenced,  but  it  appears  that  his  right 


MB.  j 

\mi  lehninated  during  the  peadencj'  of  tbe  Action,  i 
^'ordict  andiudgment  must  ba  accorUiDg  to  tbe  fact,  a 
tliu  iilainiia  may  recover  damages  for  witLliolding  i 
property.  1 

CDramtoosment  of  action— right  to  recover  ac,  14  Cal.  tw:  d 
sutiseijueatly acquired,:?  CU.239;  M  Cal.WIi  38  C*L9M;  41  CaLl 
tICal.tn. 

Termiaatlan  of  rlEht-s:  Gal.  »a. 

Fenlencr  of  action— sec.  1049. 

Damstw— see  CI  Cal.  1!:. 

§  741.  Wben  damages  are  clamed  for  vittholding ) 
[11 1  iperty  recovered,  upon  which  permanent  Improveme^ 
Ii.ivobeen  made  by  a  defendant,  or  those  under  whomi 
I' I  lima,  lioldiDK  under  color  of  title  adversely  to  the  cla| 
L  I  iIl9  plaiDliS,  in  good  faith,  tbn  value  of  such  improl 
iiu  ut9  must  be  allowed  as  a  selnjff  against  stioh  damagj 

S.imagBS  foi  withholdisE-ia  Cal.  4S4. 

ImproTsmsnlB-settlugoa  value  of,  S  Cal.  143;  eCal.aiS!  ecal.l 
JIU  14CBl.4fi3:  l§Cal.3]I,S>4;  2SCal.44:  2»Cal.lM,3U:  atCaL4S1| 
C;il.  34S{  41  Cai.  H;  61  cal.  m. 

§  742.  The  court  in  wbioh  an  action  is  pending  for  I 
recovery  of  real  property,  or  for  damages  for  an  injn 
thereto,  or  a  judge  tlieieof,  may,  on  motion,  npon  not! 
by  either  party,  for  good  cause  shown,  grant  an  order  i 
lowing  to  such  party  the  right  to  enter  upon  tbe  propel 
Rnd  make  survey  and  measurement  thereof,  and  of  a{ 
tunnels,  shafts,  or  drifts  therein,  f(H:  the  purpose  of  the  t 
tiiin,  even  though  entry  for  such  purpose  has  to  be  mat 
ihi'ough  other  lands  beloneiug  to  parties  to  the  actid 
Llii  effect  March  10th,  ISSOJ 
Oriiers,  moUona,  sto.— tec.  1003  a  ug. 

%  743.  The  order  muat  describe  the  property,  and 
cupytbereof  must  be  served  on  the  owner  or  occnpai 
iind  thereupon  sucli  party  may  enter  upon  tbe  propcrt 
witli  iieeessary  suiTeyors  and  assistants,  and  make  so 
survey  and  measurement;  but  if  any  unnecessary  in ja 
be  done  to  tha  property,  he  is  liahle  therefor. 

^  744.  A  mortgageof  real  property  shallnotbedeem 
:\  I  'uveyance,  whatever  its  terms,  so  as  :t  enable  the  own 
I  '  ''je  mortgage  to  recover  possession  of  the  real  proper 
^^    ii^ut  a  foreclosure  and  sale. 


liC^CO 


nortgage— i>«(i  appareKUs  at 
K;  local.  197iK Cal.  119;  24 C 
1;  4S  Cal.SSS:  proof,  Civil  Cod 


:  U  Cal,  IWMWCol.IlIT:  test,(t< 
7oBilMoiMl  dmteuanci.  like  coiiat: 
ecnrity.S  CaUaiif!  16  Cat.  40)]  17  i 
r,  17  Cat.  589,  HOrlgaue^t  poiarisu 
:4 Cal. 2.M. 330:  W  Cai.tnrhCai.. 


conrt  may  by  injnnctloii,  on  good  cause 
a  the  party  in  posseisioo  from  dnine  iiu.v 
:y  of  real  property  during  tlie  foi'tclosuie 
thereon;  or,  after  a  sale  on  executiou,  be- 


158;  l«Cal.T2;  23Cal.5i 


in  real  property  has  been  Bold  od  execution, 
thereof,  or  any  person  who  may  have  buc- 
nterest,  may,  after  liis  estate  beeoioeH  abso- 
amages  for  injury  fj)  tlio  property  by  the 


I  for  the  reeoTery  of   real  property 

-in  cannot  be  preiii<]  iced  b 

■■'  irbef' 


S  -mt-  .-  -  '.Z^ 
, ,    ...y  ><a^'^-.\.^ 

le  by  such  person,  either  before  or  after  tlie  ''•■-^^^ 
it  o(  the  action. 

i«o.  «9  and  now.  J**-— ■— ^ 

ptions  respectinf;  mining  claims,  proof  must  '■^'  -., .., 

f  the  onstoms.  usages,  or  regiflations  estab-  |"*  ■—  ■   . . ., 

orce  at  the  bar  or  diggings  embracing  such  ,^  -•■■   . ,  / 

ib  customs,  usages,  or  regulations,  when  not  *^  ^l    -  ■  - 

h  the  laws  of  this  State,  must  govern  the  lie-  -^  '    ~  .* 

ii«,nil«,«tc.-»C»l,K4ieCal.435i  12  Cal!45is.M4i  *    -     ... 

1. 153;  le  Cal.  383;  IT  Cal.  107;  13  Cnl.  47,  iiV.  M  Cil.  -~-  **        ) 

lCai.S27;31CaLiln;35C'U,30i3CCal.2l9:43Cal,520.  «■•«..,  ." 


\ 


PASniTON  OF  BEAL  TBOPEXft. 


OHAPTEB    IV. 

ACnOITB  FOR    IHB   FARTITIOIT   OF    RB 
PROPESTT. 


msf  btina  a 


rlna  actions  lot  partition, 
sllpartles  must  be  set  lortb  In  the  complalDt. 
t  IH.  uen-uoiuera  not  of  record  need  aot  b«  made  parties. 
I  73fi.  FlolnlUt  must  file  nolice  of  Iti  ptadat. 
i  7H.  Snmmana  maat  be  addieued  to  all  peraong  Interested  In 

property. 
(  7AT.  UnlCTtown  partlfla  may  be  Hrred  by  pubUcanon. 
I  7H.  AnaweroFdefenduita.trtasttocoatBUi. 
i  7n.  Tba  ricbta  of  lU  partlsa  auis  be  ucemlned  In  tlie  action. 
I  TU.  Fart^pwtltlou. 
I  m.  Uen^miaBramunbemadepartleaiOrareteiee  be  appoints 

BMeruLn  their  rlgtita. 
I  IK.  Llettbolders  muM  b«  notllled  to  appear  beFon  tba  referee 

pobiled. 
i  TO.    Tbe  conrt  mayorderaaala  or  partitloD,  and  appoint  refc 

I  7U.  Partition  mnat  be  made  according  to  tbe  rlgbl*  ot  the  par 
as  determined  by  tbe  court. 

8766.  BenreesmuatmakeareportoC  thetrproceedlnga. 
1W.  Tbaconrtrntfest  aaldeoc  atarm  tepon,  and  enter  Indgi 
theraon.    upon  vrbom  JnilsmenC  to  be  condusiTe. 
iTS7.  JnlgmaiitnottaaXeettenanlafor  yean  to  tbe  wbole  prap< 
TO.  Expeuei  of  partttloa  man  bo  apiuttloned  amoiiE  ttie  par 
Va.  AUeumuuiiIlTiaaaintereaCor  any  party  laacbargeoDl 
tiuabareuBlgDedtoincb  party. 
1  77*.  EataEetoiUfeOTyeaisnMybaaetofftn  a  part  oE  the  prop 


Id.  wbflD : 

im.  AppUiMlanof  nnceedaotsataal  Incnmbei 
7M.  Parfflioldtaniaeraecnr"'"'"—  >-  "~"' 

I  77*.  FtdS^'^  nl 
{  774.  mien  patU  lnt< 
temunaUoDi 


lecm^tleeni^  be  tequlred  Brat  tc 

,  -BpoalUon  ot. 

Into  eoort.  tbe  csuae  may  be  contmned  to 


i.  Sales  by  le 
[.  BelerecBm 


iTtt.  The  court  may  111  anch  compenaatton. 
7H).  The  court  muBt  protect  tenants  unlinown. 
781.  The  court  must  aacenabi  and  secure  the  value  of  ruturfl  i 
gent  DTAeated  laMresCs. 
I  Tte.  Temi  ot  sale  must  be  made  known  at  the  time.  Lota  ra 


■eld  BsparMely. 
I  781.  Who  mar  not  bs  porcbaaers. 
1  m   datbhui  <n«^  loaxe  n  report  of  the  sale  to  the  ecu; 

e  B  purcbaaer. 

i.  FroceedaotsalebeloUKlnJEtopmlesui^ 
for  their  benefit. 
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Interests  ot  the  partl«B  are  ■■ 
ba  clerk  msklDH  lu 

ot  aa  Insane  petaou  may  receive  the'proceeils  ol 


il  iHVtlUoii  13  ordered,  coiapeauUoa 


bold  and  a 

„.^  _„     ,  joint   t ,  .. 

.  _ ,  ta  whicB  one  or  more  of  them  have  ^         

heritance,  or  tor  life  or  liTes.  or  for  years,  ■-;-,■•-.. 

be  brought  by  one  or  more  of  such  persons  ».  "^   '•■-.■•'■ 

thereof  according  to  the  respective  rights  VliT    """'"»' 

interested  therein,  and  for  a  sale  of  such  ^"^n.  ,...«-  ■ 
part  thereof,  if  it  appear  that  a  partition 

e  without  great  prejudice  to  the  owners.  f  "*"■  *"-•" 

ir  partition— Kro  special  and  atr.tutoi?.  It  Cal.  JlDi  *»l  . 

ei,  35  CaL  576;  delayeii,  when,  i[  Cal,  ISl.  „^  >C.  "^--fc, 

ioo-MCal,i)l;MCaLs;6.  •^-..'....w 

[unoa-weklngparttl;loD,etc.,3Cal.M;  SSCaLllS;  »  m^-^'.-'.t*  hl. 

ilBnce,  eic.-mlnlDB  Inieresta,  23  Cal.  »1.  *" 

f— takliiBaccaimI.etc.,  lOCaLIMi  3(1  Ca].  £9.  r^.  ...^ 

,-M  Cal.  518, 268;  27Csl.4]8i  «Ca].361:  LanterniEn  ?_,.             " 


interests  of  all  persons  in  the  property, 
persons  be  known  or  unknown,  must  be  set 
mplaint  specifically  and  particularly,  as  far 
he  plaintiff;  and  if  one  or  more  of  the  par- 
lafe  or  quantity  of  interest  of  any  ot  the 
known  to  the  plaintiff,  or  be  uncertain  or 

the  ownership  of  the  iDheritance  depend 
itory  devise,  or  the  remainder  be  a  contin- 

beset  forlli  in  ilji;  i.riQi|>l;iiiji. 


I- 


^,3ffT;  and  (T^nonDT,  fi( 


Abstract  of  title— procnnd  beCnre  ^ult,  sec. 

t754.  No  peisoD  having  a  c:onvoi 
en  on  the  property,  or  some  pFin  o 
party  to  tlie  action,  unless  sticli  fiiiivo 
of  record. 
PartlBi-see  under  CoMPLAUTT  m  I'iHTn 

§  755.  Immediately  after  liling  t'  . 
Superior  Court,  ibe  plaintiff  must  record  iii  the  oDlce 
the  recorder  of  tbe  county,  or  of  the  Bevoral  counties 
which  the  property  is  situated,  a  notice  of  the  pendei 
of  the  action,  containing  tho  uatnea  of  the  parttca  so 
lis  known,  the  object  of  the  action,  and  a  descriptioti 
the  property  to  be  affected  tiiereby.  From  tlie  lirat 
liling  such  notice  for  record,  al!  persons  shall  be  doen 
to  have  notice  of  tho  pendency  of  the  action.  [In  eil 
March  lOtb,  IS80.] 


§  796.  Tho  summons  must  lie  directed  to  all  the  j< 
tenants  and  tenants  In  commuo,  and  all  persons  Lnv 
any  interest  in,  or  any  liens  of  record  by  mortgage,  ju 
ment,  or  otherwise,  upon  tfce  prtipcrty,  or  upon  any  j 
ticular  portion  thereof;  and  Kcneraily,  to  all  pers 
unknown  who  have  or  claim  any  interest  in  the  propei 

Snnirooni  in  partition— MCal.  187:  t-euerally.Becs.MIMlS;  anili 
couleatt,  lee  sec.  Ml  snd  note. 


it  of  tho  Sti 

jr  cannot  be  found  therein,  and  such  fact  is  made  to 
pear  by  affidavit,  the  Bummotia  mav  bo  served  on  si 
absent  or  unknown  party  by  publication,  as  in  ot 
cases.  When  publication  is  made,  ilio  summons,  as  p 
liahed,  must  be  accompanied  liy  a  brief  description  of 
property  which  is  the  subject  ot  ilio  action. 
3er*lco  by  pabUoatiaii— sees.  413, 41 J,  and  notes. 
§  75a  The  defendants  who  have  been  persona 
served  with  the  summons  and  ii  copy  of  tho  complaint 
i>rbo  have  appeared  nittiout  miiii  .service,  must  set  fo 
in  their  answers,  fully  and  particularly,  thu  origin,  uati 
and  extent  of  their  respective  interests  in  the  protier 
and  if  such  defendants  claim  a  lien  on  the  property 
mortgaKSi  judgment,  or  otherwise,  they  must  state 
original  amount  and  date  of  ih<!  ^iime,  and  the  sum 


thereon;  also  whether  the  aame  has  1)6611 
ij  other  wav  or  not;  and  if  secured,  tlie 
[teot  of  sDch  security,  or  they  are  deemed 
a  their  tight  to  such  lien. 


righta  of  the  several  parties,  plaintiff  as  .~ 

laDt,  may  be  pat  in  issue,  tried,  and  deter-  \  „   ■' 

action;  and  when  a  sale  of  the  premises  is  ^_^ 

title  must  be  ascertained  by  proof  to  tlie  ^ 

the  court,  before  the  judement  of  sale  can  ".     - 

1  where  service  of  the  complaint  has  been  I  _.'  '\ 

.ication,  like  proof  must  be  required  of  the  m  tr  ' 

)scnt  or  ncknown  parties,  before  aucii  judg-  „_. 

tred ;  except  tljat  where  there  are  several  .'' 

iOns  having  an  interest  in  the  property,  their  if  "~    •■ 

I  considered  together  in  the  action,  and  not  "   —    . 

emselves.  "*"_  '■'  ■ 

Qt— sec.  76S.  and  note.  ?""""  "" 

enevet  from  any  cause  it  is,  in  the  opinion  ^-  -, 

impracticable  or   highly  inconvenient  in  "" 

ete  partition,  in  the  Brat  instance,  among  all  '**"  "^-l '; 


made,  as  if  sueli  original  cotenanta  were  i            "™«k 

nd  sole  parties  In  interest,  and  the  only  ''—--.,-^„^ 

■■  action,  and  thereafter  may  proceed  in  like  \"  ""  -  --  , 

judge  and  make  partition  separately  of  each  „^  -     . ,  J 

ion  BO  ascertained  and  allotted,  as  between  ^__  i?   '    T 

ig  under  the  original  tenant  to  whom  the  -.,^        ■•   ' 

ive  been  80  set  apart,  or  may  allow  them  to  «  .,  T-    '~i. 

""  " thereof,  as  they  may  desire.  *■-  .    ,^ 


t  appears  to  the  court,  by  the  cenificat 
corder  or  county  clerk,  or  by  the  sworr 
ment  of  any  person  who  may  liavo  esaml 
he  records,  that  there  axe  ont9tai:idin);  V 
leos  of  record  upoiv  sucli  real  proportj 
[K)rtion  thereof,  ivliiili  cxi«t.Ml  iuid  ven 

JUS  holding  sui/li  liuns  are  not  matte  pai 


to  the  action,  the  conrt  nni 

bo  made  paitiea  to  the  act 

plcmeiital  complaint,  or  c 

wliether  or  not  Buch  Ilena  □> 

or  It  not  paid,  what  amomit  remoins  dnp  tlierton,  : 

thfiir  order  among  the  liena  or  ini'muliniuw's  ,S(!Vc!rf 

lioid  by  such  pecflona  and  the  parn-';  tDtliuiiciion,  i 

nbetber  the  amount  remainiue  <}u::  xlii-rcoii  lias   b 

secured  in  any  manner,  and  if  BetiircJ,  [lit  nature  l 

extent  of  the  security. 

3  762.  The  plaintiff  muat  canae  a  notice  to  be  sen 
a  reasonable  time  previous  to  the  day  for  appearance 
tore  the  referee  appointed  aa  provided  in  tlie  last  secti 
on  each  person  having  outstanding  liens  of  record,  wli 
not  a  party  to  the  action,  to  appear  before  the  referei 
a  epeoifled  time  and  place,  to  m  k    i  Ins  f 

davit  or  otherwise,  of  the  am  J  m    < 

contingently  or  absolutely  the  t, 

bo  absent,  or  his  residence  be  ; 

made  by  publication,  or  noti 

direction  of  the  court,  in  auch  m.  i 

The  report  of  the  referee  th 

cosrt,  and  must  be  confirmed  mixl  d     i 

a  new  reference  ordered,  aa  th  n 

require. 

S  763.  If  It  be  alleged  in  th  m                d     tab  lal 

by  evidence,  or  if  it  appear  by  w             i 

nUegatiou  in  the  complaint  to  h  i 

that  Che  property  or  any  part  j- 
tltion  cannot  be  made  witho 

owners,  the  court  may  order  w: 

upon  the  requisite  proofs  b      g  de 

partition  according  to  the  reap  rl 

as   aacertained   by  the   court  i 

9  therefor,  and  must  design  m 


upondirect  the  n 

property  to  be  partitioned  by 

then  existing  in  tlio  actual  posac- 


283  PABnraoN  of  seal  pbopebtt.  §  763 

«rty  for  ways,  roads,  and  streets,  as  in  section  seven 
Imodred  and  sixty-four  of  this  Code  provided,  and  to  re- 
port snch  survey  and  separate  appraisement  on  each  lot 
and  subdivision  to  the  court.  The  court  may  confirm, 
change,  modify,  or  set  aside  the  report  in  whole  or  in  part, 
and  u  necessary  appoint  new  referees.  "When,  after  the 
final  confirmation  of  the  report  of  such  survey  and  ap- 
praisement, it  shall  appear  by  evidence  to  the  satisfaction 
of  the  court  that  an  equitable  partition  of  the  whole  prop- 
erty is  impracticable,  and  a  sale  of  the  site  of  such  city 
or  town,  or  any  portion  thereof,  will  be  for  the  best  inter- 
ests of  the  owners  of  the  whole  property,  it  shall  order  a 
sale  thereof ;  provided,  that  within  sixty  days  thereafter 
any  tenant  in  common,  or  tenants  in  common,  having  im- 
provements erected  on  any  town  or  city  lot  or  subdivis- 
ion included  in  such  order  of  sale,  shall  have  the  prior 
right  to  purchase  the  same  at  such  appraised  valuation, 
and  may  pay  into  court  the  amount  so  appraised  as  the 
value  thereof,  and  upon  such  payment  the  title  shall  vest 
in  such  purchaser  or  purchasers,  and  the  court  shall  cause 
to  be  executed  by  said  referees  a  deed  for  such  lot  or  sub- 
dirision  in  fee  and  in  severalty  to  such  purchaser  or  pur- 
chasers; such  further  proceedings  shall  then  be.  had  as  to 
the  remainder  of  the  property,  an'd  the  money  so  paid  to 
the  court,  as  by  this  chapter  provided.  If,  during  the 
pendency  of  the  action,  any  of  the  parties  die,  or  become 
insane  or  otherwise  incompetent,  the  proceedings  shall 
notfor  that  cause  be  delayed  or  suspended,  but  the  attorney 
wbo  has  appeared  for  such  party  may  continue  to  repre- 
sent such  interest;  and  in  case  any  such  party  has  not 
appeared  by  an  attorney,  the  court  shall  appoint  an 
attorney  to  represent  the  interest  which  was  held  by  such 
party,  until  his  heirs  or  legal  representatives,  or  success- 
ors in  interest,  shall  have  appeared  in  the  action;  and  an 
attorney  so  appointed  shall  be  allowed  by  the  court  a 
reasonable  compensation  for  his  services,  which  may  be 
taxed  as  costs  against  the  share  or  interest  represented 
hy  such  attorney,  and  may  be  adjudged  a  lien  there- 
01^  in  the  discretion  of  the  court.  Tin  effect  April  12th, 
1880.]  ^ 

appear  by  the  evidence— 23  CaL  901. 

ftrtition  cannot  be  xnade~27  Gal.  91.. 

8ale-H9ecs.77W94. 

Older  lor  panilion— Interlocutory  character  *  35  Cal.  549.  Indispenso' 
(^{83  CaL  24.  Beview  qf,  new  trial,  43  Cal.  625;  45  Cal.  119:  appeal,  88 
CeL  688;  43  cal.  625. 

Balinee,  single—sec.  797;  wbere  sale,  23  CaU  808. 


5  764 

g  764.  In  making  partition,  the  refereea  must  diviL 
property,  and  allot  the  eeveral  portions  thereof  J 
respectire  parties,  quality  and  qnantity  relatively  a 
ered,  accordiDg  to  tbe  respective  righls  of  the  pa# 
determined  by  the  court,  purauant  to  tho  provlaS 
this  chapter,  designatiiig  the  several  portions  tf'L 
landmarks,  and  may  employ  it  aurveyoc  with  tna-J 
sarj  assistants  to  aid  them.  Before  making  j^artl^ 
sale,  the  referees  may,  whenever  it  will  be  fir  tlia  I 
tase  of  those  intereatud,  set  apart  a  portion  of  tl 
etty  for  a  way,  rond,  or  street,  and  tbe  portioi 
apart  shall  not  be  assigned  to  any  of  the  parties 
but  shall  remain  an  open  and  publlo  way,  road,  o 
unless  llie  referees  shall  set  the  same  apart  a'  " 
way  for  tbe  nse  of  tbe  parties  interested,  or  soi 
tbeir  beirs  and  assi[^s.  In  which  case  it  shall  n 
private  way.  Whenever  tbe  lof  orees  have  laid  out  d 
tract  of  land  roads  sufQcienC  in  the  jud^ent  of  stf 
erees  to  accommodate  the  public  and  private  wand 
■hall  report  that  tact  to  the  court,  and  upon  tbe  c-^ 
Hon  of  their  report  all  other  roads  on  said  tract  sh 
to  bo  public  highways.  Wlienavet  it  shall  appe 
action  for  partition  of  lande,  that  one  or  more  of 
aotsin  common,  being  Che  owner  of  annudiTidedU 
in  the  tract  of  land  noURht  to  bo  partitioned,  liasd 
another  person  a  spccUic  tract  by  metes  and  boundd 
tbo  common  land,  and  executed  to  the  pnrclmaer  a  a 
oonyeyance.  purporting  to  convey  the  whole  title j^ 
speoilic  tract  to  the  puri^baser  in  fee  and  in  aevexaT 
land  deaoribed  in  such  deed  shall  be  allotted  and  Bt 
in  partition  to  sucli  purchaser,  liis  belts  or  aa 

Bncn  other  manner  as  shall  make  such  deed  el ,_ 

conveyance  of  the  whole  title  to  such  segrwated  J 
if  such  tract  or  tracts  of  land  can  be  so  allobtoc^ 
apart  without  material  injury  of  the  rights  and  li 
of  the  other  cotenanls  who  may  not  have  joined  ^ 
conveyance;  provideil.  that  in  all  cases  tbe  ' 
direct  tbe  referees,  in  making  partition  of  la; 
the  share  of  each  of  the  parties  otrnlng  an  inb 
whole  or  tn  any  part  of  the  premises  sought  ti 
tjoned,  and  to  locate  the  share  of  ea<:h  coteuau^  M 
ambrace  as  far  as  practicable  the  impro'  " 

such  eotenant  upon  tbe  projierty,  and  th 
provements  made  by  the  tenants  in  com 
cinded  from  the  valuation  in  making  allotments,  a 
land  must  be  valued  without  regard  to  such  impra 
ment,  in  case  tbe  same  cnn  be  done  without  materiali 
Jury  to  the  rights  and   interests  of  tbe  other 


wning  such  land.     [ApproTed  April  5rd, 


.4- 


,  and  desccibiug  tUe  properly  (Jividcd,  *■  ■»   " 

I  allotted  to  eacli  party,  witb  a  ilarticular  ». . 

eaob  sliare.  »  ., 

court  may  confirm,  chance,  modify  or  set  I  ^"  "' 

rt,  and  i(  neceaaaryj  appoint  new  referees.  _,'  1; 

■rt  being  contlrmed,  judRment  must  iio  reu-  — .!!''  "" 

h  partition  be  effectual  lorerer,  wlilcb  judg-  " 

\g  and  conclusive;  f  -—    ~. 

rsous  named  as  parties  to  tlie  action,  and  —    ... 

resentatives,  who  have  at  the  time  any  in-  *"  ~_ '' ' 

property  divided,  or  any  part  thereof,  as  "_  "   '  — 

□r  as  tenants  for  life  or  for  years,  or  as  en-  t  *"      ' 

reTersioB,  remainder,  or  the  ioheritanco  of  ^"■■w— , 
,  or  any  part  thereof ,  after  the  determination 

■  estate  therein,  and  who  by  any  contingency  ?*'"*■  -" 

■A  to  a  beneficial  interest  in  tbe  property,  or  ■*»,.  _^ 

ctereat  in  any  undivided  share  tliereof,  ns  ___  ^■"  ■■■ 

iarsorforiifei  I^.T',". .', 

raona  interested  In  the  property,  who  may  «m   ""  !■ 

to  whom  notice  has  been  given  of  tlie  action  '~-'... 

ler  persona  claiming  from  such  partiea  or  B'^'-*— ., 

.herofthem.  ■ 

jment  is  Invalidated  by  reason  of  the  denth  -7^'  "■■'  ■- 

before  flnal  judgment  or  decree;  but  siicli  t.,.^^  ""^'   ' 

ecreeia  as  conclusive  against  the  heirs,  legal  •.»,  X,     ' 

!3,  or  assigns  of  snch  decedent,  as  if  it  had  ._,  ,f 

before  his  death.                                                          .  ""■"■.-    "" 

partition— acopfl  of.  41  Cat.  679i  bludtng  eSsn  at,  M  3"~  ' ''    " 


jadginenC  does  not  alfect  tenants  for  yean 
to  the  whole  of  the  property  which  is  the 
I  partition. 

id  his  aaaiatanta,  ivljeii  tiiiiiliiiv.l.'iuii!.^  In* 
nd  nilowed  by  tlie  court,  ana  the  amount 
her  with  the  fees  allowed  by  the  court,  in  its 


illacretion,  to  tLe  referees,  must  be  apportioned  amc 
the  diSerent  pEUtiea  to  tbo  action,  eqaltably. 
Refsrea'i  f«ei-9ec.  lOis. 

§  769.  Wbena  lieu  isonan  undivided  interest  or esC 
of  any  of  the  parties,  such  lien,  if  a  partition  be  mai 
shall  thenceforth  be  a  charge  only  on  the  share  assign 
to  such  party;  but  such  share  must  be  lirst  charged  w 
its  just  pcoportion  of  the  costs  of  the  partition,  in  pref 

§  770.  When  a  p 

to  t)esoia,  if  there  be  an  estate  fc ,  . 

divided  sliare  of  the  whole  property,  such  e 

Bet  off  in  any  part  of  the  property  not  ordered  to  be  so 

§  771.  The  proceeds  of  the  sale  of  incumbered  pn 
Mty  must  b«  applied  under  the  direction  of  the  court, 
follows: 

1.  To  pay  its  jast  proportion  of  the  genera!  costs  of  t 


their  order  of  priority,  by  payment  of  the  sums  duo  a 
to  bocomo  due;  the  amount  due  to  be  verified  by  af&da 
at  the  time  of  payment; 

4.  The  residne  among  the  owners  of  the  property  so 
according  to  their  respective  shares  therein. 

§  772.  Whenever  any  patty  to  an  action,  who  hold 
lien  upon  the  property,  or  any  part  thereof,  has  otl 
securities  for  the  payment  of  the  amount  of  such  Hen,  t 
court  may.  In  its  discretion,  order  such  securities  to  be< 
bauated  before  a  distribution  of  the  proceeds  of  sale, 
may  order  a  just  deduction  to  be  made  from  the  amot 
of  the  lien  on  the  property,  on  account  thereof. 

§  773.  Tho  proceeds  of  sale  and  the  securities  taken 
the  referees,  or  any  part  thereof,  must  bo  distriljuled 


;o  courts  or  A^ff 


§  774.  When  the  proceeds  of  the  sale  of  any  share 
parcel  belonging  to  persons  who  are  parties  to  the  acti< 
and  who  are  known,  ate  paid  into  court,  the  action  m 
be  continued  as  between  such  parties,  for  the  determii 
tiou  of  their  respective  claims  thereto,  which  must  be : 


adjudged  by  the  court.    FuTther  testimony 

in  court,  or  by  areferee,  fit  the  discretion  ot 
1  the  court  may,  if  necessary,  require  such 
isent  tlie  facts  or  law  in  conttOTersy,  by 
in  an  oiigisal  actloo. 

sales  of  leal  property,  made  by  referaes  UD- 

Cer,  must  be  made  at  public  auction  to  the  ... 

r,  upon  notice  published  in  the  manner  re.  t  ,   -'"> . 

a  Bale  of  real  property  on  execution.    The  ^, 

^te  the  terojs  of  sale,  and  If  the  property  or  »  "*      '   "  T 

is  to  bo  Bold  subject  to  a  prior  estate,  charge,  '     >    ." 

lust  be  stated  in  the  notice.  Z  f,^  ''^ ' 

otioii  ialB»—«eM.SK,  MS:  proceedings,  see.  M4««ra.  ". .''  ■"■■—.- 

I  court  must,  in  the  order  for  sale,  direct  tlie  }  , 

it  which  may  be  allowed  for  the  purchase-  (T  ^    " '   .. 

f  portion  of  the  premises  of  which  it  may  •..T .  ~" 

)n  credit,  and  for  that  portion  of  wliich  the  _  „.'|""".; 

ley  is  reqniced,  by  the  provisions  hertinafter  T'-*-  ■  T""!* 

be  inveated  for  the  benellt  of  unknown  own-  ^■»w,    ~^*  ■ 

ir  parties  out  of  the  State.  ■"" 

I  referees  may  take  separate  mortgages  and  f""*-— '-■. 

tea  for  the  whole,  or  convenient  portions  of  i^, 

■money,  ot  such  parts  of  the  property  aa  are  ^  «""  ■•■*^ 

le  court  to  be  sold  on  credit,  for  tLe  shares  of  ,^!  ,'■  "^* 

wner  of  full  aRe,  in  the  name  of  sucli  owner;  ,       in.-. 

hares  of  an  infant  in  the  name  of  the  guar-  ■^'  ;,^ 

infant;  and  foe  other  shares,  in  the  name  of  ** 

he  county  and  bis  successoTS  in  othce.  |*>  ->■>... 

s  person  entitled  to  a  tenancy  tor  lite,  or  '■'—■-^--~., 

estate  has  been  sold,  is  entitled  to  receive  fi"-  —  .   ,.."* 

may  be  deemed  a  reasonable  satisfaction  for  ""-w  ..-   _   J 

ind  which  theperson  Boentilled  may  consent  ""  -;   -  ., 

itead  thereof,  by  an  instrument  in  writing,  S^"  "   ,-.  3 

I  clerk  of  the  court.    Upon  the  tiling  of  such  -   "  ■"    '   „ 

i^lerk  must  enter  the  same  in  the  minutes  of  S.J^   ^ 

uch  consent  be  not  given,  filed,  and  entered,  *>»•,  ■«  ' "  ' 


a  the  last  section,  a 

ed,  the  court  must 

ouof  tb(;prnci'ei.ifi 

will  be  a.  jur,t  :i 

or  before  a  judgment  of 
ascertain  ana  d^t^cmiuQ 

itLi'iiud  mun'ui-di'.'iul! 

aid  to  such  party, 

or  rtepositad  iu  toun  for 

V 


S§  7BO-7  PABTniOH  OF    REAI.  »BOPERTY. 


g  780.  If  the  peiaoDS  eDtitled  to  tucli  e^rau  for  lif« 
years  be  unknowa,  the  court  must  provide  for  the  prot 
tloii  of  their  lighlH,  in  the  Hame  maauf  r.  aa  far  as  may 
(    BB  if  they  were  hnowa  and  had  appeared. 

',  §  Vai.  In  all  cases  of  sales  when  it  appeats  ttnt  a 
-iwrsonhaa  a  vested  or  contingent  Imarc  right  oi  c=tate 
any  of  tlie  property  sold,  tlie  court  inimt  ascertain  a 
settle  tbu  pioporClonsl  value  of  sulU  cont  ngent  (fmsi 
right  or  estate,  and  must  direct  tnrli  i  r  portion  of  1 

Rroceeds  of  the  sale  to  he  invested  HLLiirtd  or  paid  ov 
I  such  manner  as  to  protect  liie  nghts  and  mteiests 
the  parties. 

§782.  In  all  cases  of  sales  of  p  ( ;  i  1  t^ru  3  mi 
be  made  known  at  the  time;  aud   f  i       t  nag 

of  distinct  farms  or  lota,  they  mmt  L  I      i    i  itclj 

§  783.  Neither  of  the  referees  a  :  ]  cr'i  u  tcr  ( 

benefit  of  either  of  them,  can  be  lutLi  aiLd  la  ini  pi 
cliase;  nor  can  a  guardian  of  an  infant  j  r  Tbemtirest 
in  the  purchase  of  any  real  property  btins;  the  subject 
the  action,  eacept  for  the  benetlt  of  il  t  intaot  Ail  sii 
contrary  to  the  prorisions  of  this  section  ire  void 

§  784.  After  comnletingasaleof  i  ]  r  p  riv  r  a 
part  thereof  ordered  to  he  sold  the  \  i  iii  r  rtpi 
(he  same  to  the  court,  with  a.  descrii  1  f[  r( 

parcels  of  land  sold  to  each  parcl  i  iii      ft 

SuTchaser;  the  price  paid  or  securi-  i  i  riii«  jud  ct 

Itiona  of  the  sale,  and  the  securitu^s  i  uj  taken  T 
report  must  be  tiled  In  the  office  of  th  Itrk  of  the  oud 
where  the  property  is  situated 

3  785.  If  the  sale  be  confirmed  bv  the  court  an  ord 
must  be  entered,  directing  the  referees  i  exLLUtecouit 
ances  and  take  aecurities  pursuant  i  u  i  ailp  wbl 
they  ^e  hereby  authorized  to  do     '-  I  r   ujy  al 

give  directions  to  them  respecting  i  i     it    u  of  t 

proceeds  of  the  sale. 

§786.  Whenapartyentitledtoail  t  lli    pr^ptrt 

or  an  incumbrancer  entitled  to  have  i  ^  1  er  piid  jut 
the  sale,  becomes  a  purchasar.  the  retc  r  l  ^  luu  v  take  1 
receipt  for  so  much  of  the  proceeda  ol  the  sale  as  beloo 


all  persons  interested  in  the  property  i 


f  ABXinCUf  OF  BEAI,  EBOPEBTY.      §§  788-9^ 


tieen  iianrad  as  parties  in  tLo  action,  and 
ach  pBxtiea  and  persona  as  were  unkaun'o,  if 
I  was  serred  by  publication,  aod  acainst  all 
miug  under  them,  or  eitber  of  ibtitn,  and 
lersoDB  baviug  uncecorded  deeds  or  liens  at 
cement  of  the  ttction.    [In  effect  July  lat, 

ben  tbere  are  proceeds  of  a  sale  belonging  to  f"     '"'\ 
owner,  or  to  a  person  without  tbe  State,  who  '         '' 

representative  within  it,  the  same  must  be  ■"      •  ■■  - 

bonds  of  this  State  or  of  tho  United  States,  ■"  -     -.    .  "■ 

it  of  tbe  persona  entitled  thereto.  j  ■*  •  ■'  ■  "■'' 

hen  the  security  of  the  proceeds  of  sale  Is  m  f, .~,  _^, 

len  an  investment  ot  any  ruoIi  proceeds  is  '-  —   -   -^ 

at  be  done,  except  as  herein  otherwise  pro-  _  .^    _      1- 

s  name  of  the  clerk  of  tho  county  where  tliu  !;  ^      '  "  j 

iled,  and  bis  successors  in  office,  who  must  ••.-  .  *'" 

le  for  the  use  and  beneUt  of  the  parties  in-  -v^  ■    i^   J,'. 

iject  to  tbe  order  o(  theeourt.  T'"--  --•■,, 

hen  security  is  taken  by  the  referees  on  a  ^'■'^— •- 
parties  interested  in  such  security,  by  a-  ' 

lively  entitled ;  orwheusliaresnnd  proper-  mm,  \,  "^tki 
leen  previously  adjudged  by  the  court,  such  i^-.-  .■-.-. 
lBt  be  taken  inthe  names  o^  and  payable  to,  m^'  il^:.:i*>. 
espectively  entitled  thereto,  and  must  bade-  '"■■—•i^ 
cb  parties  upon  their  receipt  therefor.  Such 
md  receipt  must  be  returned  and  tiled  with  |'^--»~,.„ 

lecterkin  whose  name  a  security  is  taken,  or  ''^*  *-   '    J 

1  investment  is  made,  and  his  successors  in  a^J^  ','    . ' 

receive theinterestandprincipalasjt becomes  ,>_.  .k'   '    f 

ply  and  invest  the  same  as  llie  court  may  di-  "■--  _    ~   ' 

unst  deposit  with  tbe  county  treasurer  all  •  .,  '.-    '^'  i- 

ken,  and  keep  an  account  in  a  book  provided  ■■■*■    -     ., 

ir  that  parpose,  in  tiie  clerk's  olllce,  free  for  ..mp.  -»        j 

y  all  persons,  of  iovt'StmiLls  iiiid  moneys  re-  ••».,  ^  -•■  ■ 
im  thereon,  and  the  disposition  thftreof. 

?.en  t'lie  iiiiv. 

out    pVCJllJi..',    I..    , „ _.    .u.,^r.     ■- 

m,  and  iiparritiou  iw  onii.vi.il,  II"'  (.riuci  imiy 
npensation  to  be  made  by  oae  party  to  uu- 


writing,  under  their  hands,  delivered  to  tlio  f  "*"  "— « 

ee  upon  the  shares  and  proportions  to  which  **  ,^_ 


793-6      pAKirrioK  or  rkal  pitOFEBir. 


other,  on  account  of  the  inequality;  but  aucb  compel 
tion  sbslL  not  be  required  to  be  made  to  others  by  owr 
unknown,  nor  by  an  infant,  unless  it  appeaia  that  s 
iutanl  has  personal  property  sufficient  lor  that  purpi 
and  that  his  interest  ivill  be  promoted  thereby.  A.ii< 
all  cases,  the  court  has  power  to  make  compensatory 
justment  between  the  respective  parties,  accordiog  to 
ordinary  principles  of  equity. 

Deposit  Id  contt,  aeca.  S13.  eiM. 

§  793.  When  the  share  o{  an  infant  is  sold,  the  j 
ceeds  of  the  sale  may  bo  paid  by  the  rafercB  makinc 
sale,  to  his  eeneral  guardian,  or  the  special  guardia 


§  794.  The  guarijianwho  may  bo  entitled  to  the  c 
tody  and  management  of  the  estate  of  an  insane  perai 
ot  other  person  adjudged  incapable  of  conducting  his  o 
affairs,  whose  ioteresi  in  real  property  has  been  sold,  id 
receive,  in  behalf  of  such  person,  his  share  of  the  p 
ceeds  of  such  real  property  from  the  referees,  on  esec 
ing,  with  sufficient  sureties,  an  undertaking,  approved 
a  ]udge  of  the  court,  that  he  will  faithfully  discharge  t 
trust  reposed  in  him.  and  will  render  a  true  and  just  i 
count  to  the  persou  entitled,  or  to  his  legal  repiesentati' 
[In  effect  March  10th,  1880.] 

§  795.  The  general  guardian  of  an  infant,  and  I 
guardian  entitled  to  the  custody  and  management  of  t 
estate  of  an  insane  person,  or  other  person  adjudged  iD< 
pable  of  conducting  his  own  affairs,  -who  is  interested 
real  estate  held  in  joint  tenancy,  oi  in  common,  or 
an;  other  manner  so  as  to  authorize  his  being  made 
paj^y  to  an  action  for  the  partition  thereof,  may  cooso 
to  a  partition  without  action,  and  agree  upon  the  share 
be  set  off  to  such  infant  or  other  person  entitled,  and  m' 
execute  a  release,  in  his  bebalf,  to  the  owners  of  t. 
shares,  of  tlie  parts  to  which  they  may  be  respective 
entitled,  upon  an  order  of  the  court, 
aaaidlana--8ec.  793n. 

g  796.  The  costs  of  partition,  including  reasonab 
counsel  fees,  expended  by  the  plaintiff  oi  either  of  tt 
defendants,  for  the  commoa  benefit,  fees  of  referees,  an 


--^ 


PABTITIOK  OF  BEAIi  PBOPEBT7.         §§  797-9 


Other  diflbnisements,  mnst  be  paid  by  the  parties  respect- 
ively entitled  to  share  in  the  lands  divided,  in  proportion 
to  tHelr  respective  interests  therein,  and  may  be  included 
and  specified  in  the  judgment.  In  that  ca^e,  they  shall 
be  a  lien  on  the  several  shares,  and  the  judgment  may  be 
eoforced,  by  execution,  against  such  shares,  and  against 
otlier  property  held  by  the  respective  parties.  When, 
iosrever,  litigation  arises  between  some  of  the  parties 
tnly,  the  court  may  require  the  expense  of  such  litigation 
Jo  be  paid  by  the  parties  thereto,  or  any  of  them.  [In 
effect  July  1st,  1874.] 
Co8t»-l6  Cal.  471. 
Beferees'  fees,  etc.— sec.  678  and  note. 

§  797.  The  court,  with  the  consent  of  the  parties,  may 
appoint  a  single  referee,  instead  of  three  referees,  in  the 
proceedings' under  the  provisions  of  this  chapter;  and  the 
Jingle  referee,  when  thus  appointed,  has  all  the  powers 
ftitdmay  perform  all  the  duties  required  of  the  three  ref- 
erees. 

§  798.  If  it  appear  that  other  actions  or  proceedings 
we  been  necessarily  prosecuted  or  defended  by  any  one 
of  the  tenants  in  common,  for  the  protection,  confirmation, 
or  perfecting  of  the  title,  or  setting  the  boundaries,  or 
*aking  a  survey  or  surveys  of  the  estate  partitioned,  the 
wart  shall  allow  to  the  parties  to  the  action  who  have 
|i^d  the  expense  of  such  litigation  or  other  proceedings, 
^  the  expenses  necessarily  incurred  therein,  except 
counsel  fees,  which  shall  have  accrued  to  the  common 
Ijenefit  of  the  other  tenants  in  common,  with  interest 
thereon  from  the  date  of  making  the  said  expenditures, 
iffld  in  the  same  kind  of  money  expended  or  paid,  and 
the  same  must  be  pleaded  and  allowed  by  the  court  and 
ijcladed  in  the  final  judgment,  and  shall  be  a  lien  upon 
w<i  share  of  each  tenant,  respectively,  in  proportion  to 
^  interest,  and  shaU  be  enforced  in  the  same  manner  as 
taxable  costs  of  partition  are  taxed  and  collected.  [Ap- 
proved February  4th,  1876.] 

§799.  If  it  appears  to  the  court  that  it  was  necessary 
to  have  made  an  abstract  of  the  title  to  the  property  to 
"^partitioned,  and  such  abstract  shall  have  been  pro- 
cored  by  the  plaintiff,  or  if  the  plaintiff  shall  have  failed 
to  have  the  same  made  before  the  commencement  of  the 
^ion,  and  any  one  of  the  defendants  shall  have  had 
■'ich  abstract  afterward  made,  the  cost  of  the  abstract, 
Jth  interest  thereon  from  the  time  the  same  is  subject  to 
toe  inspection  of  the  respective  parties  to  the  action,  must 
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§  800-1      pAJBXtnoH  or  bbai.  pbopzrtt. 


[«  allowed  and  taxed.  Wlienever  such  abstract  is  p 
duced  [procured  ?]  by  the  plaiDtiff,  before  the  comiuGai 
Dieut  of  the  action,  he  must  file  with  bis  complaint  a  i 
t.ee  that  an  abstract  of  the  title  has  been  made,  and  is  st 
Jsct  to  the  inspection  and  use  of  all  tlie  paities  to  t 
action,  desienatire  therein  where  the  abstract  will  be  k« 
far  iDSpection.  But  if  the  plaintiff  shall  have  failed 
procure  euch  abstract  before  comment  in  g  the  action,  a: 
aDy  defendant  shall  procure  the  same  to  be  made,  lie  eha 
33  soon  as  he  has  directed  it  lobe  made,  file  a.  nor.ice  the: 
of  in  the  action,  with  the  clerk  of  the  court,  Btating  wlio 
making  the  samo  and  where  it  will  bo  kept  when  llni she 
The  court  or  the  judge  thereof  may  direct,  from  time 
lime,  (luring  the  progress  of  the  action,  who  shall  ha 
tlie  custody  of  the  alwtcact. 

g  SOO^  The  abstract  mentioned  in  the  last  precedb 
BSCtlou  may  be  made  by  any  competent  searcher  of  rf 
orda,  and  need  not  bo  certiUed  by  the  recorder  or  otb 
officer,  but  instead  thereof,  it  must  be  veriHed  by  the  al 
davit  of  the  person  makingit,  to  the  effect  that  he  believ 
it  to  be  correct;  but  the  aoJue  may  be  corrected,  from  tin 
t»  time,  if  found  incorrect,  under  the  direction  of  tl 

§  801.  "Whenever,  during  the  progresB  of  the  action  I 
partition,  any  disbursements  shall  liave  been  made,  undi 
the  direction  of  the  court,  or  the  judge  thereof,  by  a  pari 
thereto,  interest  must  be  allowed  thereoa  from  the  tin 
of  making  such  disbuisements. 


CHAPTER  V. 


luay  deterailDO  the  rlghB  o(  both  Incumbent  luid 

iered  In  (avor  o[  sppUnnt. 

nayborecovereilby  euccesafiilappllcflJii. 

:tal  persona  rlfllm  [Le  uuie  offlce.  ilielr  rigbu  may  bo 

lined  by  asluKle  ncUon. 

uit  loqnd  guilty,  what  Judftmenl  Co  ba  rendered 

trrit  of  (cdre  /adat  is  abolished.    [In  efFect 
iSO.] 

ror  leilrlog  execntloiis,  formerly,  see  aec,  GSin. 
— BlmUstaed  by  Code,  resWred  leeo.seeeec.  Ta,iubd,S: 
lly.DDts  to  sac  SI.  catltled  Weits,  CEETAiN,  ABOt^ 

action  may  be  brought  hy  tlie  ntcomey-gen- 


t  an;  person  nlio  usurps,  h 

ly  franchise 

1  must  hrinK  tlie  action,  wlieneY<;r  he  has 
ieve  that  any  such  oCBce  or  franchise  haa 
,  iutruded  into,  or  unlawfully  beld  or  encei'- 
person,  oi  when  he  is  directed  to  do  so  by 

X.  SM:  secnrity  by  relator,  eec.  810, 
43:  UCal.SS;  23C>LM3i  WCal.133. 

mpatioii  of  office— qna  nursnto.  3  Cal.  in ;  T  Cal,  SK, 

when,  4fcal.  M*;  not  by  coil*l«ral  prooeediuc,  3  I'aL 
17  csl.toe;  !3  CaL3H;  certiorari  UuprOMr,  L:unbi'. 

inc»,i8eo,»PBc.u.L.J,iw. 
Ttl  Code,  Boc,  3SS:  dlsulatlon  of 


Till 

i- 


\ 
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F  OFFICE,   ETC. 


§  804.  WlieiieTer  auch  action  £a  broQght,  the  attorr 

neneral,  io  addition  to  tbe  Btatemeat  of  tbe  cause  of  acti 
may  also  set  forth  in  tlia  complaint  the  nameof  tbe  per 
rigutly  entitled  to  tbe  office,  with  a  siatement  of  hia  ri 
thereto;  and  in  such  case,  upon  pro(rf  b;affldavit  that 
defendant  has  received  fees  or  emoluments  belonging 
the  office,  and  by  means  of  hia  usurpation  thereof,  au  or 
may  be  eraiitea  by  a  Justice  of  tbe  Supreme  Court,  u 
judge  ottbe  Superior  Court,  for  tbe  arrest  of  sucli 
fendanC  and  holding  him  to  bail;  and  thereupon  Le  d 
be  arrested  and  held  to  bail  in  tlio  eame  manner,  anrl  w 
(ho  same  effect,  and  eubject  to  tbe  same  rights  and  liat 
ties,  as  in  other  civil  actions  where  the  defendant  is  aubj 
to  arrest.    [In  eSect  March  10th,  1880.] 

Action— wbeie  seyeial  clHlnumta,  sec.  BOS. 

Bight  to  the  office-proof  of,  10  Cal.  917. 

Oomplaioi— r  ~  ■  --    ■-  -  -  — • 


18  Cal.  31 


Airest  and  twil-aec.  m  at  itq. 

§  805.  In  every  such  action,  judgment  taaf  be  n 
dered  upon  the  right  of  the  defendant,  and  also  upon  1 
tight  of  the  party  bo  alleged  to  be  entitled,  or  only  up 
the  right  of  tbe  defendant,  aa  justice  may  require. 

Jadgmant— sec.MO;  S7  Cal.  470. 

Bavlew— of  contested  election  cases.  3*  Cal.  tw.  4*7. 
%  806.  If  the  judement  be  rendered  upon  the  right 
the  person  so  alleged  to  be  entitled,  and  tbe  eame  De 
favor  of  auch  peraon,  he  will  be  entitled,  after  taking  t 
oath  of  office  and  executing  auch  ofBcial  bond  aa  may 
required  by  law,  to  take  upon  himself  the  execution 
the  office. 

§  807.  If  judgment  be  rendered  upon  tbe  right  of  t 
peraon  Bo  allegMi  to  be  entitled,  in  favor  of  such  perse 
be  may  recover,  by  action,  the  damages  which  lie  mi 


have  sustained  by 
by  the  defendant. 

Damaged  sostained— 38  Cat  SI,  tl. 

§  808.  When  several  persons  claim  to  be  entillpd 
the  same  office  or  fianchlse,  one  action  ma^  be  bruii^ 
against  all  such  persons,  in  order  to  try  their  respecti' 
tigbts  to  such  ofQce  or  franchise. 

§  809.  'When  a  defendant,  against  whom  such  actlc 
has  been  brought,  ia  adjudged  guilty  of  usurping  o~  ' 


of  the  uaiupation  of  the  offi 


r  unlawfully  holding  aay  offtce,  franchis 


ntnaniian  or  orncE,  £ic.  §  810 

),  jodgment  most  be  readerSd  that  buoIi  d«> 
aicladed  from  tbe  otBce,  franchise,  or  piir- 
bHt  be  pay  tbe  costs  of  the  action.  The  court 
I  Ita  discTetioQ,  ImpoBS  upon  the  defendant  a 
seding  five  thousand  dollars,  which  fine,  when 
081  be  paid  Into  the  treasury  of  the  State, 
ben  the  action  is  brought  upon  the  informs- 

icatloa  of  a  private  party,  the  attomey^jen-  f  .^^ 
inire  such  party  to  enter  into  an  andertakiuK,  ~~'  •* 
1  to  be  approved  by  the  attomev-general,  con-  *  ^  ~"^ 
;  such  party  or  the  suratiea  will  pay  anyjuda-  "*  *  ..^ 
ta  or  damages  recovered  against  the  plaintiS,  m  »-  — ^M 
wts  and  expenses  Incurred  in  the  prosecution  ~  ~~~  -;  m^ 
.    [In  effect  Juiy  iBt.  1874.]  ••  «  ^  

£ — 5 


«r-^ 
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CHAPTER  VL 


ei3.  Vnim  Teasels,  etc,  ire  Uablp.    Their  llBblllUea  conitlrnM  Il< 

»H.  ActlOEis  majr  Im  bnwglit  directly  ogalut  lucb  veuela,  etc 

8U.  ComplabuiniBtbeTerUted. 

81&  Swudkoi  m»  be  urred  on  the  mutar.  nute,  eto. 

till.  fUliiUlI  nuriuTe sueb vesael,  etn., mttubed. 

aia.  nwclennumianwtlieinltol  atlMluneiit. 

—  — .. . —  ——-'-■-  theeherUL   SberUT  majr lele 


jDndnMklng. 


Sb«inmiutawMtamobwTlEivitbDut[telsr. 
vs.  Proeeedloaiilaaiitloiia  under  tliUcli     - 

BH.  Altertm *" — " ' 

BM.  When  u 

auction.  Appllci 


K 


Sherin's  notice  of  Eale  lo  coaUtc  meuuiement,  toiiiiflse,  cfCc 
\  813.  All  Bteamera,  vessels,  and  boats  are  liable ; 
..  For  services  rendered  on  board  at  the  requeBt  of, 
-  --—3t  with,  their  respective  owners,  maBters,  agen 


e  witkn  this  Stat 

tract  for  tbe  transportation  of  persons  or  property  betwa 
places  within  the  State,  made  by  their  leapeotlTs  owne: 
masters,  aj^nts,  or  consignees; 

6.  For  injuries  committed  by  them  to  persons  or  pre 
ertr,  in  this  State. 

Demands  for  these  several  causeB  constituti 
all  steamers,  vessels,  and  boats,  and  bave  pric 
order  lierein  enumerated,  and  liave  preferei.....  »■»>  , 
other  demands;  bat  sucb  Hens  only  continue  in  force  i 
the  jieriod  of  ono  year  from  tho  time  the  cause  of  aotli 
accrued.     [In  effect  July  Ist,  IXii.} 

8ectlt>iiGDii*lltatloiul-]nrl»tlctiaDOl  SlSle  Conru,  1  CaL4U;:Q 
9(«;fiCBL2a8!«CKL««T:UOL9e9!MCai.c;e{  uCii.i>T,ugiH<l 


Inthl 


:.    §§814-17 

MotiDn— admlnltr  procsdore  liiappUc*bla»  Ifl  CaL 

S«rTicei  raodarBd^eeamBa'B  vag«3,  mec.  114;  I 

SappUei  famlilud— reqoMt  of  master,  M  Cal. 

Transportation,  contract  for— of  pBsaengflrs,  IS 
:  or  property,  SCoL  Ml;  42Cal.  337. 

InjuztoB  to  property— coUlsloQ.  2  Gnl.  3ni.  f  "      ^  -  '■^^ 

r  all  olber  demands,  u  to  llbat  clalDU, MS  IMS.  ■■—       ..  .i.: 

'ear,  wben  ImeIdb,  S9  CaL  419.  ^   ^  .  r>  -  i'^'i 

ins  for  any  of  the  causes  spaoified  in  the  ■■  jr  .''  "'''' 

)n  mnst  be  broupht  against  the  owners  liy  — ..  "'  ""' 

n,  but  if  not  tnown,  tliat  fact  shall  be  ,      :       1  i 

aiplaint,  and  the  defendants  shall  be  desig-  '''   "    '     ■, 

wn  owners.    Otlioc  piiraons  having  a  lien  ».,  T  .  "  "" 

1  may  be  made  defendants  in  the  action,  ^   .'!"""- 

amount  of  Hiich  Ken  being  atated  in  the  f-  ■■     "  '"'"' 

I  effect  July  1st,  1874.]  ^■^^^"*-' 

18— flcOtlom  dejignatloti  ot,  sec.  4H.  ""' 

Cal.KS;  generally,  sec  MI  e(  Kg,  J~»i.»- 

omplaint  must  designate  the  steamer,  vea-  '*-  ,.^ 

lame,  and  must  be  verified  by  tha  oath  of  >»   ■■     '"-tH 

Bouieone  on  hi»  behalf ,  ><«•  -       ..»^ 


and  copy  of  the  complaint  must 

B  •JW1U3IB  if  they  can  be  found ;  otherwise, 
Ted  ou  the  master,  mate,  or  person  bavini; 
taamer,  vessel,  or  boat.    [In  efiect  March 

nous— on  petsun,  conlers  Jurisdiction,  !  Cal.  aMi 

IKJ. 

)laiatlff,  at  the  time  of  Issuing  the  aum- 
/  time  afterward,  may  have  the  atearaer, 
with  its  tackle,  apparel,  and  furniture,  at- 
ity  tor  the  satisfaction  of  any  judament 
overed  in  the  action,     [In  efiect  July  lat, 

:  uecessary  to  acquire  lien  on  vessel,  7  CaL  403,  and 
raUy,Mc.te<(<«. 

I  In  navigating  the  wUers  of  Uds  State, 


\ 


t  mnst  iMoe  a  writ  of 


|§  819-23  Acnoini  Aoumt 


g  aia  The  cleik  of  the  < 
tBcniDeut,  OQ  the  applicatio  .    . 

fng  a  written  undertakms  on  behalf  of  the  plaintiff,  e 
cuted  by  two  or  more  BulSoient  auretiea,  to  the  effect  tl 
if  tbe  judgment  be  rendered  in  fuvoi  of  the  owner  of  1 
steamer,  vessel,  or  boat,  as  the  case  may  be,  he  will  i 
all  costs  and  damaKea  that  ma;  be  awarded  against  hi 
or  all  damages  that  may  be  sustained  by  him  from  i 
attachment,  not  exceeding  the  sum  si>cciGed  In  the  und 
taking,  which  shall  in  do  case  be  less  than  five  liundi 
dollars,    pn  effect  July  lat,  1874.] 

Anachment  band— generaJly,  compaift  uc.  039' 

UudarlaUngB— generally,  a 


g  819.  The  writ  mnat  be  directed  to  tbe  sheriff  of  1 
county  within  which  the  steamer,  vessel,  oi  boat  Ilea,  s 
direct  him  to  attach  each  eteamer,  vessel,  or  boat,  w 
its  tackle,  apparel,  and  furniture,  and  keep  the  same 
bjs  custody  until  discharged  in  due  course  of  law.  I 
effect  July  Ist,  1ST4.] 

g  820.  Tbe  sheriff  to  whom  the  writ  is  directed  and  i 
livered  must  execute  it  without  delay,  and  must  atte 
and  keep  in  his  custody  tho  steamer,  vessel,  orboatnnra 
therein,  with  its  tackle,  apparel,  and  furniture,  until  d 
charged  in  due  course  of  law;  but  the  sheriff  is  not  auth 
ized  by  any  such  writ  to  interfere  with  the  discharge 
an;  merchandise  on  board  of  such  steamer,  vessel, 
boat,  OI  with  the  removal  of  auy  truuks  or  otber  propei 
of  passengers,  or  of  the  captain,  mate,  seamen,  stewai 
cook,  or  othet  persons  employed  on  board.  [la  effect  Jt 
1st,  1874.] 

§  821.  Tbe  owner,  ot  the  roaster,  agent,  or  consignee 
the  steamer,  vessel,  or  boat,  may,  on  behalf  of  the  own 
appearand  answer,  or  plead  to  the  action;  and  mny  i 
cept  to  the  sufficiency  of  the  sureties  on  the  undehaki 
filed  on  behalf  of  the  plaintlS,  and  may  require  suret: 
to  justify,  as  upon  bail  on  arrest,   [In  effect  July  Ist,  187 

Appeaiance-aec.  lOH. 


g  822.  After  the  attachment  is  levied,  the  owner,  or  t 
master,  agent,  or  consignee  of  tbe  steamer,  vessel,  or  bo 
may,  on  behalf  oE  the  owner,  have  the  attachment  d 
charged,  upon  giving  to  tbe  sheriff  an  undertaking  of 
least  two  sufficient  auretieH  in  an  amount  sumcient 


depoeitlag 
aca  UDder- 


Jtlllt,tliaBheriflni         ,  „ 

^Dt,oTconalgtieeof  tbeowDer,  theateamer, 

t  atucbed.    [la  effect  Jaly  IbC,  1S74.] 

-I  CiL  lU,  and  ctimpire  aeo.  m:  nnderUUnga,  Ha 

er  the  appearance  in  tlie  actioD  of  tbe  owner. 
It  may,  on  motioD,  also  be  disdJaTged,  iD  ttie 
',  and  on  like  terms  and  conditions,  ax  at- 
other  caafca,  subject  tfl  tha  provialons  of  sec. 
itJuly  Ist,  187*.] 


bhe  attaclimeiit  be  not  diacbarged,  and  a  ,.         -'-«.. 
■ecovered  In  the  action  in  favor  oftlie  plaint-  "  '    "   '"i 

ication  be  Issued  ihereoo,  the  sheriff  must  y   ~    >    ,' ' 
luctton,  after  publication  of  notice  of  sucb  -    ..„' 

lajs,  Ilia  sieamer,  veaael,  or  boat,  witb  its  '""  ■. 

I  action  is  brought  for  demands  other  than 

narinera,  boatmen,  and  others  employed  in  l—-^-  ^.-.^ 

the  steamer,  vessel,  orboat  sold,  totliopay-  J^. 

mount  of 'such  wa{^,  as  specified  intlieex-  ,^  Ky'-'tit, 

yment  of  the  judament  and  coats,  tnclud-  ,^,  j^-  .j^" 

pay  any  balmce  remaining  to  the  owner,  or  "* 

-,  agent,  or  consignee,  who  may  have  ap-  S'*"  ■".„■„_ 

alf  of  die  owner,  or  it  there  he  no  appear-  J  '*' 

o court,  Bubiect  to  the  claim  of  any  parry  ...'^        --«. 

ally  entitled  thereto.    [In  effect  Jnly  ist,  ^,^^  '.;       y 

Hon— genBraJIj,  sec.  SM  e(  «^.  •"— ■   «'.._,    ,3 

oonrt— a«H. B72-674, 1104,  ""'■■.  -■    ~. 

mariner,   boatman,  or  other  peraon  em-  S.lT   1 

service  of  tha  steamer,  vessel,  or  boat  at-  «— .  -i      "jl 

laywishtoasaert hisclaimforwagesagainat  ■_..  .^  ,,.  . 
ittachments  being  is»aed  for  other  demands 
;es,  may  file  an  afBdavit  of  his  claim,  set- 
"  andthe particularservicetendered. 


to  tlie  otber  reqairemeiits:  and  any  execmioa  ise 
against  such  steamer,  veaael.  or  boat,  upon  judgment 
covered  thereafter,  mugt  direct  the  application  of  tlie 
ceeds  of  any  aalo: 

1.  To  tlie  payment  of  the  amount  of  iuch  claims  fi 
or  the  amoDDt  determined  as  provided  in  the  next 
tion,  wliicli  amount  the  clerk  must  insert  in  the  writ ; 

2.  To  the  payment  of  the  judgtnent  anil  costs  and  a 
iff'R  fees;  and  must  direct  the  payment  of  any  balanci 
the  owner,  master,  or  consignee  who  may  have  apjier 
ill  the  action;  but  if  no  apiiearance  by  them  lie  to 
tlierein.  it  mu9t  direct  a  deposit  of  the  balance  in  co 
[In  effect  July  lat,  1874.] 

Prefsireil  claims— tornagea,  etc.,  aeo.  laH-ISCC. 

QepoBil  In  coart-ieca.slZcf  ««.,2tM. 
§  826.  If  the  claim  of  the  mariner,  boatman,  or  ol 
person,  filed  with  the  clerk  of  thoconrt,  as  provided  io 
last  section,  be  not  contested  within  five  days  after  no 
of  the  tiling  (hereof  by  the  owner,  master,  agent,  or  i 
signee  of  the  steamer,  vessel,  or  boat  ngaicst  which 
claim  is  Hied,  or  by  any  creditor,  it  nhall  be  deemed 
mitted;  but  if  contested,  tlic  clerk  must  indorse  upon 
affidavit  thereof  a  statement  that  it  is  contested,  and 
grounds  of  the  contest,  and  must  immediately  therea 
order  the  matter  to  a  single  vefetee  for  his  determlnat: 
or  he  may  hear  the  prooti  and  determine  the  matter  b 
self.  Tho  judgment  of  the  clerk  or  referee  may  bo 
viewed  by  a  court  in  which  the  action  is  pendmg,  c 
judge  thereof,  immediately  after  the  same  is  given,  i 
the  judgment  of  the  conrt  or  judge  sball  be  final.  On 
review,  the  court  or  judge  may  use  tho  minutes  of 
proofs  taken  by  the  clerk  or  referee,  or  may  take 
proofs  anew.    [In  effect  March  10th,  1880.1 

§  827.  The  notice  of  Bale  published  by  the  sheriff  id 
contain  a  statement  of  the  measnrement  and  tonnagt 
the  steamer,  vessel,  or  boat,  and  a  general  desctiptioi; 
her  condition. 


eaedings  in  Justices'  Conrta. 

ice  of  trial  of  actiana  in  Justices'  Courts- 
inner  of   commencing  actiona  in  Justices' 

sadinga  iu  Justices'  Courts, 
oviaional  remedies  in  Justices'  Courts, 
dgment  by  default  In  Justices'  Courts, 
me  of  trial  and  postponemeuts  ia  Justices' 

ials  in  Jusiicea"  Courts, 

idfuraeuts  (otliei  than  by  default)  in  Justices' 

recations  from  Justices'  Courts. 

ntemplB  In  Justices'  Courts. 

ickets  of  justices. 

ueral  provisions  relating  to  Justices'  Courts. 


£^^ 


CHAPTEE  r. 

PLACE  OF  TRIAL  OF  ACTIOirS  IN  ftTSTZC: 

COURTS. 

J  aa.  AcUona,  In  vbat  Umoablp  or  city  ma;  iio  romiDGDced. 
I  833.  Place  oi  trial  mar  be  cbauffiHl  In  cerdlu  coses. 
i  831.  LUntatlononttiei'labttochaiige. 


i  (08.  TnuiafeT  of  cues  to  tlie  Dl 


§  832.  Aotlona  in  JuBtlMS' Courts  must' 
and,  subject  to  tbe  liEbt  to  change  the  place  of  trial,  a; 
tliis  cbaptei  proTidea,  must  be  tried: 

I.  If  there  be  no  Justices'  Coint  for  the  township 
city  in  which  the  defendant  residea — in  any  aily  or  to" 
ship  of  the  countj'  in  which  he  resides; 

a.  When  two  or  more  persona  are  jointly,  or  joiut.ly  i 
Beserally,  bound  in  any  debt  ox  contracr,  or  otlicr^i 
jointly  liable  in  tbe  same  action,  and  Tcsldu  in  dilTer 
townships  oi  different  cities  of  tbe  same  county,  or 
different  counties— in  the  township  or  city  in  which  a 
«'  the  persons  liable  may  reside; 

3.  In  cases  of  Injury  to  the  person  or  property— in  l 
township  or  city  where  the  mjury  was  committed, 
where  the  defendant  resides ; 

4.  If  for  the  recovery  of  personal  property,  or  the  Tal 
thereof,  or  damages  for  tauins  or  detaming  the  same- 
llie  township  or  city  in  which  the  property  may  be  foui 
or  in  which  the  property  was  taken,  or  iii  whicii  Che  ( 
fendaut  reBidee: 

6.  When  the  defendant  is  aoon-residciit  of  the  countj 
in  any  township  or  city  wherein  he  may  be  f  ouad ; 

0.  When  the  defendant  is  a  non-teaident  of  the  State- 
any  township  or  city  in  the  State; 

T.  When  a  person  has  contracted  to  perform  an  ohlis 
tion  at  a  particular  place,  and  resides  in  another  count 
township,  or  city — in  the  township  or  city  in  ivhich  su 
obligation  is  to  be  performed,  or  in  wbicli  he  resides;  ai 
tlie  township  or  city  in  which  the  obligation  ia  iceutn 
shall  be  deemed  to  be  the  township  or  city  iu  which  it 
to  be  performed,  unless  there  is  a  special  contract  to  ti 
contrary; 


e  pitrtiea  volantatily  appear  and  plead  with- 
— inany  townsbipor  city  in  tbe  State; 
her  caaes— in  the  township  or  city  in  which 
i  reaides.    [In  effect  July  let,  ISTi.] 
I  latOsa^  OooiM-Mca.  112-119,  Dli. 
iiat]aaietaooaitact,KCaLwe;n(M.l2»;  MCiLtSl. 
I  court  may,  at  any  time  before  the  trial,  on 
je  the  place  of  trial  In  the  following  caaea: 
appears  to  tbe  Batiafaction  of  the  justice  be- 
ne action  is  pending,  by  affidavit  of  either 
Lich  justice  is  a  material  witness  for  either 

ther  party  makes  and  files  an  affidavit  that 

lat  he  canoot  have  a  fair  and  impartial  trial 

ustlce,  by  reason  of  tbe  iuterest,  prejudice, 

justice; 

-jury  has  been  demanded,  and  either  party 

les  an  affidavit  that  he  cannot  have  a  fair 

I  trial,  on  account  oE  the  bi;i3  or  prejudice  of 

E  the  township  or  city  against  him; 

om  any  cause,  the  justice  is  disqualified  from 


3.   FanlBlitriU*E*d-etaiJsCerlmiierMlTe,eCal.»7; 

I  place  of  trial  cannot  he  chai^d,  on  motion 
party,  more  than  once,  upon  any  or  all  the 
ified  ia  the  first,  second,  and  third  aubdiviB- 
ecedinj;  aaction. 


ay  agree  upon;  and  if  they  di 


J-  — 


he  justice  oi  the  court  to  which  it  is  trana- 
ymenc  by  the  party  applying  of  all  the  costs 
:ruGd,  all  the  papers  in  tbe  action,  together 
»d  transcript  from  bis  docket  of  tha  proceed' 


§  837-8        Fi.A(m  OF  tkui.  o 


notice,  stating  when  and  where  the  trial  will  take  pla 
<  which  notice  innst  be  served  a|K)n  the  x>iirtie3  at  least  ( 
day  hefore  the  time  fixed  for  trial. 

%  837.  From  the  time  the  order  changing  the  place 
trial  is  made,  the  court  to  which  the  action  la  ihert 
transferred  has  the  same  jurisdiction  over  it  as  thougl 
liad  been  coromenoed  in  such  court. 

JoilKllcllOD  vsMa-M  CaL  Ml. 

Faithsr  changa  of  vgntia— 23  CaL  34. 
§  638.  The  parties  to  an  action  in  a  Justices'  Court  c 
Dot  give  evidence  npon  any  question  which  involves  i 
title  or  possession  of  real  property,  or  the  legality  of  e 
tax,  impost,  assessment,  toll,  or  mnnfcipal  line,  nor  i 
any  issue  presenting  such  question  be  tried  by  such  cov 
and  If  it  appear,  from  the  answer  of  the  defendant,  vi 
lied  by  his  oath,  that  the  delerroinatiou  of  the  action  v 
necessarily  Involve  the  question  of  title  or  possession 
real  property,  or  the  legality  of  any  tax,  impost,  asst 
ment,  toll,  or  municigial  line,  the  justice  must  suspend 
further  proceeding  in  the  action  and  certify  the  pie: 
logs,  and,  if  any  of  the  pleadings  are  oral,  a  transcript 
the  same,  from  his  docket  to  the  clerk  of  the  Super 
Court  o£  the  county;  aud  from  the  time  of  filing  su 
pleadings  or  transcript  with  the  clerk,  the  Superior  Co 
shall  have  over  the  action  the  same  jurisdiccion  as  if 
had  been  commenced  therein;  provided,  that  In  cases 
forcible  entry  and  detainer,  of^  which  Justices'  Con 
have  jurisdiction,  any  evidence,  otherwise  compete 
may  be  given,  and  any  question  properly  involved  the 
in  may  be  determined,    [^n  effect  Uarch  26th,  IBUO.] 

OenlTing  to  Superior  Ooart-fTom  Justices'  Conrti  In  cities  I 
conntlei,  see  sec.  92;  mandamus  for  refusal,  M  Gil.  KS. 

Tills  or  poueaslon  of  realtr  lavolTed-ses  aec.  Hi,  sabo.  i  i 
notes;  alBoSlGaLIW:  trespass,  when  wlllila JattBOicCloii, M Gal. 2t 

LB^llIy  of  tax,  mo.,  Involrsd— we  see.  112,  sabd.  4  and  iiote ;  M< 

Forcible  sntrj  and  detainer— Jnrlsdlcclen  of,  sec.  1U,  sntHL  1 1 


CHAPTER  n. 


in  in  a  Justice's  Coart  is  comraenceil  hj 
[In  eCfact  March  11th,  187B.] 


be  fanrt  must  Indorse  on  the  complaint  tbe  ,  J^ 

Fliiclv  it  was  filed,  and  at  any  time  within  one  ,         ! 

fter  tha  plaintiff  ma;  have  summons  issued.  **  * 

Buimnoni— ^easrally,  Bee.  406. 

r- 


artlea  in  Justices'  Couits  may  appear  and  act 
r  by  attorney ;  and  any  person,  except  the  con- 
horn  the  summons  or  jury  process  was  served, 
attorney. 


Incompetent  person 
j  must  appear  either  by  bis  general  f^aidian, 
me,  or  by  a  guardian  ad  tiiem  appointed  by 
When  a  guardian  ad  litem  is  appointed  by 
lie  miut  be  appointed  as  follows: 


\ 


t  be 

the  age  of  fourteen  yea'ra-  if  under  i,uai.  ivko,  ui  n  iiuo 
OF  jDcompetent,  upon   tiie  application  of  a,  relative 

2.  If  the  infant,  insane,  or  Incompetent  person  be  i 
feDilniit,  tlie  appointment  must  be  made  at  tbe  timo  1 
Rummona  ia  returned,  or  before  the  answer,  apoa  the  i 
plication  of  tlie  infant,  if  he  be  of  theage  of  fourteen  yea 


I  aytply  at  or  before  tlie  bi 

aniler  the  age  of  fourteen,  or  bo  insane  or  inoompete 
0  apply,  then  upon  the  application  of  a  i 


ative  or  friend,  or  any  other  party  ti 

justice,  on  his  own  motion.    [In  effect  March  26th,  13£ 

§  844.  The  summons  must  be  directed  to  the  dcfci 
ant,  and  sigined  by  tbe  justice,  and  must  contain: 

1.  The  title  of  tlie  court,  nanae  of  the  county  and  c 
or  township  in  which  the  action  is  commenced,  and  I 
names  of  the  parties  thereto; 

2.  A  sufficient  statement  of  tbe  cause  of  action,  iogi 
eral  terms,  to  apprisa  the  defendant  of  tbe  Datoxe  of  I 

3.  A  direction  that  the  defendant  appear  and  ansv 
before  the  justice,  at  his  ofSce,  as  specilied  in  sac.  845 
this  Code; 

i.  In  an  action  arising  on  a  contract  for  the  recover; 
money  or  damages  only,  a  notice  tliat  unless  the  defei 
ant  so  appear  ahd  answer,  the  plaintiif  will  take  jui 
ment  for  the  snm  claimed  by  him  (stating  it|; 

S.  In  other  actions,  a  notice  that  unless  defendant 
appear  and  answer,  the  plaintiff  will  apply  to  the  coi 
for  the  relief  demanded.  If  tho  plaintiff  has  appeal 
by  attorney,  the  name  of  the  attorney  must  be  indor 
leffect "" 

§  845.  The  time  specifled  in  the  summons  for  the  i 
pearance  of  the  defendant  must  be  as  follows: 

1.  If  au  order  of  arrest  be  indorsed  upon  the  sammo: 
forthwith; 

2.  In  all  other  cases,  the  summons  must  contain  a  dir 
tion  that  the  defendant  must  appear  and  answer  t 
complaint  within  ttra  days,  if  tbe  summons  be  served 
the  city  and  county,  township,  or  city,  in  which  the  acti 


ithin  tea  days,  if  Berred  out  of  the  tonoBhip 
I  the  count;  in  which  the  action  Is  brought, 
veavj  days,  if  served  elsenbere.    [In  effect 


I  aumiaons  in  returned  without  being 
or  all  of  the  detendants,  the  justice, 
d  of  the  plaintiff,  may  isEue  an  alias 


Justice  may,  witbin  a  ycai  fiom  the  date 
if  the  complaitit,  iaxue  as  man;  alias  sum- 
be  demanded  by  the  plaintiff. 
K-seo  sec.  «3. 

Bonunons  cannot  be  served  oat  of  the  county 


t  upon  a  joint 


brougbt,  except 


persons,  who  realde  in  different 
lons  has  been  served  upon  the  da- 
ent  of  tbe  county,  in  wbicb  C3.ie  the  sum- 
served  upon  the  other  defendant  out  of  tlie 
except,  also,  when  an  action  is  brouglit 
y  who  has  contracted  to  perform  an  obliga- 
rticular  place,  and  resides  in  a  ditTerent 
licli  case  summons  may  be  served  in  tlie 
1  he  resides;  and  eicept,  also,  where  an 
ight  for  injury  to  person  or  property,  and 
,  resides  in  a  different  county,  in  which  ease 
r  be  served  in  the  county  where  the  defeud- 
I  Approved  April  3rd,  1876,] 
■ttoei"  "  -  .     - 


may  be  served  by  a  sheriff  or  con- 

of  the  counties  of  this  State :  pi-ovided,  that 
ions,  issued  by  a  justice  of  the  peace,  is  to 
]  of  -the  county  in  whicb  it  was  issued,  the 
1  have  attached  to  it  a  certificate  under  seal 
clerk  of  such  county,  to  tho  effect  that  the 
I  the  same  was  an  acting  justice  of  the  peace 
f  the  summons;  or  the  summons  may  be 
r  male  resident,  over  the  age  of  twenty-one 
uty  to  the  suit,  within  the  county  where  the 


B  850  COMSIBNCIHO  Afniosi. 

actioQ  is  broaglit,  and  must  be  Berved  and  t 

provided  in  Title  Y,  Fart  II,  of  tbla  Code,  (sees.  40B-1IC 
it  may  be  served  by  publication,  and  seos.  113  and  412 
(aras  they  relate  to  the  publication  of  Bummons,  aram 
applicable  to  Justices'  Courts;  the  word  "justice"  b* 
substituted  tor  the  word  "judge,"  whenever  the  la 
word  occurs.    [In  effect  May  2Tth,  18T4,] 

Courts  ?n  t[Uea"tm™c!oimtlM,  se';  67 i'^ftaile-we'poUMcil^C 
sees.  4311, 4319}  I  Cal.lSS. 

§  850.  When  all  the  parties  served  with  process  si 
have  ap]>eared,  or  some  of  them  have  appeared,  and. 
remainiTiK  defendants  Lave  made  default,  the  justice  m 
fix  a  day  tor  the  trial  of  said  cause,  and  notify  the  pla 
iff  and  the  defendants  who  have  appeared,  thereof.  ' 
parties  are  entitled  to  one  hour  in  which  to  appear  a: 
the  time  iixed  in  the  uaid  notice,  but  are  uot  bound  to 
main  longer  than  that  time,  unless  both  parties  b 
appeared,  and  the  justice,  being  present,  is  engaged  in 
trial  of  anotber  cause.  [Approved  April  3rd.  1876.] 
Tims  of  trlat-sec.  673  el  iig. 


CHAPTER  nr. 
mos  zn  nrsTicBS'  courts. 

1»    ntln.  •*■     "H 

(iBfendmntomlbi  toEwt  npcoontiuMslalm,  1!'  *     ~*  ^^ 


to  ameoiled  plMdloga.  J~  *% 

ces'  Conns—  ^  ~  ""  "i 

lu  i,u  no  in  any  particular  foim,  but  >^  -<-i11b% 

enable  a  person  o(  common  undot-  ™  -   i-   ^ 


lowwhat  is  intended;  f  -      — ■», 

ipt  the  complaint,  be  oral  or  in  writing;  ^^«„^' 

be  verified,  unleea  otherwise  provided  in  tbis 

j.ToiiflBd«nBwer->ai!,llI,»ubd.S,afic.838.  '^  --  i*^ 

netioaof  ptaadingB— iQjnBtIce8'Ooiirt3,tC*L  120;  G  ■^i.^»» 
J;  WCiiLI72i  MCaL!82.  ^^ 

E leadings  are —  1^  —  ■  ■ 

lint  by  the  plalntifl;  f„^ 

urer  to  the  comolalfflt;  *■..  J"      ."* 

erby  the  defendant;  "i.  1 

igs— geDemijr,  sec.  123. 

complaint  In  Jnaticea'  Conrts  is  a  concise 

writing,  of  the  facts  constituting  the  plaint^  "  -    .     „ . 

iction;  or  a  copy  of  the  account,  note,  bill,  ••■— -  -^        ;i 

oineiit  upon  which  tbeactlon  is  based.  •«..  ^  •     ' 

oerellT.  sea  4M,  and  nates. 

defendant  may,  at  any  time  before  answer- 
the  complaint, 
lenlly,  aec.  130,  and  note's. 

answer  may  contain  a  denial  of  any  or  alt 
al  facts  stated  in  the  complaint,  which  the 


defendant  believeH  tobeantme,  and  al 

a  plain  and  direct  mannot,  of  any  other  facts  co 

a  defense  or  countei-clum,  apon  wbicli  an  action  m: 
be  broueht  by  tlia  defendant  gainst  tlie  plaintiff  ■ 
Justices  Court. 

Justices'  Coarta.  17  CaL  SOi  20  CBl.  13;  Z]  CaL  It;  M 
tolurlBdlDtloubx.aCitLMIi  M  walver.S  CaL»e: 

n,  beyniul  lurlsdlcUoa,  ij  Cal.  SI. 


liis  assisnee  can  afterward  maintain  an  action  against 
plaintiff  theref oi. 
Ooonter-fitaini  TaiTsd—geuerslly,  sec.  U9.  and  note. 
§  857.  When  tbe  answer  contains  new  matter  in  av< 
ance,  or  constituting  a  defense  or  a  counter-claim, 
plaintiff  may,  at  any  time  before  the  trial,  demur  to 
same  for  Insufflclency,  stating  therein  the  grounds  of  s 
demurrer. 


§  858.  The  proceedings  on  demurrer  are  as  follows 

1.  It  tbe  demurrer  to  tbe  complaint  is  sustained, 
plaintiff  may,  within  such  time,  not  oxceading  two  St 
as  the  court  allows,  amend  his  complaint; 

2.  If  the  demurrer  to  a.  complaint  is  overruled,  tbe 
fendant  may  answer  forthwith ; 

3.  If  tbe  demurrer  to  an  answer  is  sustained,  the 
fendant  may  amend  his  answer  within  such  time,  not 
ceeding  two  days,  aa  the  court  may  allow; 

4.  If  the  demurrer  to  an  answer  is  overruled,  the  act 
must  proceed  aa  if  no  demurrer  bad  been  interposed. 

ProceedingB  on  demnner— compare  sees.  i;2, 63e. 
§  859.  Either  party  may,  at  anytime  before  the  com 
sion  of  tbe  trial,  amend  any  pleading,  but  if  the  ame 
ment  is  made  after  the  issue,  and  it  appears  to  tbei 
isfactioD  of  tbe  court,  by  oath,  that  an  adjoummen 
necessary  to  the  adverse  party  in  consequence  of  si 
amendment,  an  adjournment  must  be  granted.  The  co 
may  also,  in  ils  discretion,  when  an  adjournment  will 
the  amendment  be  rendered  necessary,  require,  as  a  c 
dition  to  the  allowance  of  such  amendment,  made  af 
issue  joined,  the  payment  of  coats  to  the  adverse  par 
to  be  fixed  by  the  court,  not  exceeding  twenty  dolls 
The  court  may  atao,  on  such  terms  as  may  be  just,  s 
on  payment  of  costs,  relieve  a  party  from  a  judgment 


against  him  by  Lis  mistake,  inadverteoce, 
Misable  neglect,  but  the  spplicatian  for  sucli 
made  within  ten  days  after  tbe  entry  of  tlie 
upon  an  affidavit  showing  good  cause  there- 

Ibgnl.  of  Jnstlces'  Conrt  plndinga.  10  Cil.  14!)  11 

n  a  pleading  la  amended,  the  adverse  party  *  ■— "       -J 

demur  to  it  within  such  time,  not  exceed-  ^»    '"^ 

IB  tie  tourt  may  allow.  —  ■  -»    ^  ^ 

-MHnpate  sec  *S.  w  *.-••■  ■• 

1 — ■> 


\ 


CKAPTEE  IV. 


PbbSOMAI.  Fbofbst 


(Ualely. 

I.  ThBofflcer „ __  ,._ 

t.  Tbe  otBcet  must  detain  Qtn  det«adant. 


idant  arrested  moat  ba  taken  before  the 
plalnUI  ol  SI 


§  8S1.  An  Older  to  arreaC  tbe  defendant  may  be 
dorsed  on  a  summons  issued  by  the  justice,  and  the 
feudanC  ma;  be  arrested  thereon  by  the  sheriff  or  codi 
ble.  at  the  time  of  serving  the  summona,  and  brou 
before  tbe  justice,  and  there  detained  until  duly  i 
cliarged,  In  the  following  ccuies: 

1.  In  an  action  for  the  recovery  of  money  or  damaj 
on  a  cause  of  action  arising  upon  coDtta,ct,  express  or 
plied,  when  the  defendant  is  about  to  depart  from 
State,  with  intent  to  defraud  his  creditors; 

2.  In  an  action  for  a  fino  or  penalty,  or  for  money 
property  enibeizled  or  fraudulently  misapplied,  or  o 
vtrled  tobisownuseby  one  who  received  it  maflducii 
capacity ; 

S.  When  the  defendant  haa  been  guilty  of  a  fraud 
contracting  tbe  debt  or  incurring  the  obligation  tor  wh 
the  action  is  brought; 

i.  Wben  the  de^ndant  has  removed,  concealed,  or  < 
pofied  of  his  property,  or  is  about  to  do  so,  wilh  intent 
defraud  his  creditors. 

But  no  female  can  be  arrested  in  aity  action. 

itTSBI  and  ball— genarally.  sec,  IW  rt  jfj. 

ProcsM  of  Jaeticer  Ooarta— extent  of,  aee  see.  BUn. 

g  862.  Before  an  order  for  an  arrest  can  be  made,  1 
party  applying  must  prove  to  tbe  satisfaotion  of  the  j 
tice,  by  the  afBdavit  of  himself  or  some  other  peraau,  ■ 


§§a63-C 

I  wliich  tbe  applicatkiD  ii  founded.    Tbe  plalnt- 

Iflo  execute  and  deliver  to  the  justii^e  a  ncitten 

og  in  tbe  eum  of  three  bundred  dollars,  with 

loretieB,  to  the  effect  thnt  the  pluintlff  will  pav 

hat  may  be  adjudged  to  the  defendaot,  and  all 

rbich  he  may  sustain  by  reason  of  the  arrest, 

le  be  wronef  ul.  or  without  auffirieut  cause,  not 

the  sum  epeciiied  in  the  undertakme.    [In  effect 

871]         "^  "     '  (-      ,   ~, 

taA  nsdertakinE  for  arre«i— comiKre  mm.  tBl,  482.  ■   '  " 

The  defendant,  Immediately   upon   being  ar-  —  .. 

___jietotryttiB  '■-    '.   ' 

by  the  affidavit  of  detemi-  ^    f"  .*  L 

10  la  a  material  witnega  iu  the  action,  the  of&cer  -   ^,.  ,  " 

ediately  take  the  defendant  before  another  jus.  _  ~  ■        ! 

e  township  or  city,  if  there  is  another,  and  if  y         i.     ^ 

lef  ore  the  justice  of  an  adjoining  townabip,  who  '••  T  .  ,'.■_"" 

jurisdiction  of  the  action,  and  proceed  thereon,  <•   .■    '•"'': 

immonehad  been  issued  and  the  order  of  ar-  *-  ..     ^'^^ 

by  him  *"■»!,       -,t  1 
rhe  officer  making  the  arreat  must  immediately 

B  thereof  to  the  plaintiff,  or  his  attorney  or  /"'"^  ■"•■», 

indorse  on  the  summons,  and  subscribe  a  cer-  ■^. 

iting  the  time  of  serving  the  same,  the  time  of  „_  ^'"  ■;-.  ^ 

and  of  his  giving  notice  to  the  plaintiff.  ,,,, J^ 

rhe  officer  maVine  the  arrest  must  keep  the  "*■*■  -    ^--- 

in  custody  until  he  is  discharged  by  order  of  '  '~^— 

ARTICLE  n. 


I  provtslooB  apply  lu  all  attacbments  In  Jnatlces'  Courts. 

L  writ  to  attach  the  property  of  the  defendant 
.ued  by  the  justice  at  tbe  time  of,  or  after  issu- 
113  and  before  auRwer,  on  receiving  au  afQdavit 
ihalf  of  the  plaintiff,  showing  tho  same  facta  as 
d  to  be  shown  by  the  affidavit  specified  in  sec- 
uidred  and  thirty-eight  of  this  Code, 
t—genendly,  sec.  U7  el  leq. 

IV.  PttOO.— !M. 


1 


^ 


§  867.  Before  Issuing  tbe  writ,  the  jastice  miist  req 
a  writtea  anderCakiiig  □□  the  part  of  the  pi aio tiff,  i 

nor  more  than  three  hundred  dollars,  to  the  effect  tlii 
tbe  defendant  recovei  judement,  the  plaintifi  v/Hl  paj 
costs  that  ma;  be  awarded  to  tbe  defendant,  ^nd  all  <i 
afces  which  he  may  sustain  hj  reason  of  the  atcaotuiu 
not  exceeding  the  sum  speciHed  in  the  undeitaking. 
Uadsiiakliie  OD  Httachmem— geneiaUf .  sea.  £39  ma  notes. 
§  8G8.  Tbe  writ  may  be  directed  t«  the  sheriff  or  t 
constable  of  tbe  county,  ortbe  sherlft  of  any  other  COUD 
and  must  require  him  to  attach  and  safely  keep  all  ■ 

froperty  of  the  defendant  within  his  county,  not  exen 
rom  execution,  or  an  much  thereof  aa  may  be  anfficieDi 
Butlsfy  the  plaintitTs  demand,  the  amount  of  which  mi 
be  stated  in  conformity  with  the  complaint,  unless  t 
defendant  give  bim  security,  by  the  undertaliing  of  t' 
Buiticient  sareties,  in  an  amount  sufficient  to  satisfy  an 
demand,  besides  costsj  in  which  case,  to  take  such  uiid< 
taking. 
Ooatent*  of  wilt— comiiare  see.  NO. 

g  869.  The  sections  of  this  Coaa  from  section  ft- 
Imndted  and  foity-ona  to  section  SVe  hundred  and  fift 
nine,  both  Inclusive,  are  applioable  to  attachments  Issui 
in  Justices'  Courts,  the  word  "constable"  being  snbsi 
tuted  for  the  word  "  sheriff,"  wheneyerthe  writ  isdirectt 
to  a  constable,  and  the  word  "justice"  being  aubstitutt 
for  the  word  "judge." 

ABTICLE  m. 

■  OLAot  Am  DDJTiBr  or  PsasoHAi.  Pbopsbtt. 

S  870.  How  claim  and  deUvery  eoTanie^ 

§  870.  In  an  action  to  recover  possession  of  persoQi 

property,  tbe  plalatiH  may,  at  the  time  of  isauiue  sua: 

mons,  or  at  any  time  thereafter  before  answer,  claim  th 

delivery  of  such  property  to  him;  and  the  sectiona  of  thl 

Code,  from  section  five  hundred  and  ten  to  section  fiv 

Iiuadred  and  twenty-one,  both  inclusive,  are  applicabl 

Co  such  claim  when  made  in  Justices'  Courts,  tiie  powei 

therein  given  and  dnties  imposed  on  Bharlffa  being  ei 

tended  to  constables,  and  the  word"  justice"  Bubeiitute. 

for  "  judge." 

OUlm  and  dtUvarr— seDwaUjr,  aac  DM  m  its- 


CHAPTKE  V.    W 

IN    JUBTICBS* 

«■'.  ",: 

71.  Jadgmmt  wben  ileteniUnt  tidl>  to  ippear.  - 

72.  Judgmant  iskliuc  detendint  on  aemorrer.  -  ' 

f  the  defendant  fail  to  appear,  and  to  auHwer  >  i  .   i    : 

rithin  the  time  specified  in  the  summonB,  tjien,  -  - .     ,.  . 

of  service  of  BummouH,  tlie  following  proceed-  '  ''  .1.'  ,, 


int  in  favor  of  plaiotifi  for  the  sum  specifled  in  ••' '  .  *  ',~_ 

itlier  actions  the  coart  ol'iBt  hear  the  evidence  p-  -    .„',,, 

the  plaintiff,  and  muxt  render  judgment  In  In^  ^-^.ui,.!* 

ucIi  sum  (not  exceeding  ihe  amount  stated  in 
DB)aB  appears  b; such  evideiiceto be  just,  [In 
'  IGth,  laso,] 

tfrneDb-gflneraJlT)  aec,  ^ 


_  the  fotlowiDK  cases  the  same  proceedings 
d,  and  judgment  must  he  leudered  Id  like  mnu- 
lie  defendant  bad  failed  to  appeal  and  answci 


demurrer  to  the  complaint  is  oveimled,  and  tlie 
falls  to  answer  at  once; 

demnrrec  U>  the  answer  is  sustained,  and  tlie 
fails  to  amend  the  aoswer  within  the  time  al- 


cz--~ 


I-- 


\ 


OHATTEE  VI. 

TIME  OF  TRIAL  AND  FOSTPONiUUlN  TS  . 
JUSTICES'   COURTS. 


§  873.  XJnlesa  postponed  as  provided  in  tliis  chapter, 
unless  tranBterred  to  another  coart,  the  trial  of  the  acti 
must  commence  at  the  expiration  of  one  hour  from  t 
time  specified  !q  the  notice  mentioned  in  section  850.  a 
tlie  liial  must  be  continued  without  adjournment  for  m< 
than  twenty-four  hours  at  any  one  time,  until  all  t 
issues  tbeieiuare  disposed  of.    [Approved  April  3id,  18T< 

§  874.  Tbe  court  may,  of  its  own  motion,  postpone  t 

1.  For  not  exceeding  one  day,  if,  at  the  time  flsed  1 
Jaw  or  by  an  order  of  the  court  for  the  trial,  the  court 
enf;aj;!ed  in  the  trial  of  another  action; 

2.  For  not  exceeding  two  days,  if,  by  an  ameudment 
the  p1ea<linga,  or  the  allowance  of  time  to  make  sui 
amendment  or  to  plead,  a  postpouement  is  rendered  ue 

3.  For  not  exceeding  three  days,  if  the  trial  is  upon  i 
Bues  of  fact,  and  a  jury  has  been  demanded. 

SuBiiiTiEioiT  i.  Amsadmsnl  ot  pleailingi,eta.— 8eeseiss.B9S,Sl 
§  87S.  Tbe  court  may,  by  consent  of  the  parties,  givt 
in  writing  or  in  open  court,  postpone  the  trial  to  a  tin 
agreed  upon  by  the  parties. 

§  876.  The  trial  may  be  postponed  upon  the  applic; 
tiou  of  eitlier  party,  tor  a  period  not  exceeding  fot 
months: 

1.  Tbe  party  making  the  application  must  prove,  by  h 
own  oath  or  otherwise,  that  lie  cannot,  for  want  of  mati 
rial  testimony,  which  he  expects  to  procure,  safely  pn 
ceed  to  trial,  and  must  show  in  what  respect  the  testunon 
expected  is  material,  and  that  he  has  used  due  diligent 
to  procure  It,  and  has  been  unable  to  do  so; 


T 

•41 


^ 


.V  .1,    ^(1..-  « 
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2.  If  the  application  is  on  the  part  of  the  plaintiff,  and 
the  defendant  is  under  arrest,  a  postponement  for  more 
than  three  hours  discharges  the  defendant  from  custody; 
but  the  action  may  proceed  notwithstanding,  and  the  de- 
fendant is  subject  to  arrest  on  execution,  in  the  same 
iDanner  as  if  he  had'  not  been  discharged : 

3.  If  the  application  is  on  the  part  of  a  defendant  under 
arrest,  before  it  can  be  granted  he  must  execute  an  under- 
taking, -with  two.  or  more  sufficient  sureties,  to  be  ap-  f"*     -*•  ^"^ 
proved  by,  and  in  a  sum  to  be  fixed  by,  the  justice,  to  the  ^  • 
effect  that  he  will  render  himself  amenable  to  the  process 
cl  the  court  during  the  pendency  of  the  action,  and  to 
such  as  may  be  issued  to  enforce  the  judgment  therein;                       >■  Jt 
or  that  the  sureties  will  pay  to  the  plaintiff  the  amount  of                       "*  • 
any  judgment  which  he  may  recover  in  the  action,  not  ex-                       •»  t: 
ce^ng  the  amount  specified  in  the  undertaking.    On  fil-                       •■«...    .,.„  -;- - 
ingthe  undertaking  specitied  in  this  subdivision,  the  jus-                       ^  -^  \,     ? 
tice  mast  order  the  defendant  to  be  discharged  from  cus-                       •    ^        * '  4 
wdy; 

4.  The  party  making  the  application  must,  if  required 
by  the  adverse  party,  consent  that  the  testimony  of  any  »"^ 
witness  of  such  adverse  party,  who  is  in  attendance,  may  ^  -w^^  «.»#*»■ 
be  then  taken  by  deposition  before  the  justice,  and  that  i 
the  testimony  so  taken  may  be  read  on  the  trial,  with  the  l^>»,  ^  I 
same  effect,  and  subject  to  the  same  objections,  as  if  the  f  '^•«*  «**  i 
witness  was  produced.                                                                                 *  ^*-. . ,., 

But  the  court  may  require  the  party  making  the  appli-  K»m.n^_  ^  Ifei, 

cation  to  state,  upon  affidavit,  the  evidence  which  he  ex-  •*■«"  r.,;  "*•*» 

pects  to  obtain ;  and  if  the  adverse  party  thereupon  admit  •**«'  1;;,-  '^"^-  '•^  ,' 

tbat  such  evidence  would  be  given,  and  that  it  be  consid-  ''*^»»« 

ered  as  actually  given  on  the  trial,  or  offered  and  over-  ^^^  1 

ruled  as  improper,  the  trial  must  not  be  postponed.  4       *»*"'"^w* 

Postponement— generally,  sec.  595,  and  notes:  costs  of,  sec.  1029.  ^  11^"-  ^^  -  », ,  „^ 

Undertaking,  snreties,  etc— sees.  941n,  1057.  %'^^'*  "  -    •    tt 

Subdivisions  2  and  3.  Arrest  and  bail— sec.  478  et  seg,  «^;;  "^  *    ■  •  '^ 

§877.  No  adjournment  must,  unless  by  consent,  be  ZT''  *'  -  "^ 

granted  for  a  period  longer  than  ten  days,  upon  the  appli-  *  *"  - ,       «    , 

cation  of  either  party,  except  upon  condition  that  such  'Stl*^    '"        '•  I 

party  file  an  undertaking,  in  an  amount  fixed  by  the  jus-  „,^^.  *j       -  ^  I 

tice,  with  two  sureties,  to  be  approved  by  the  justice,  to  ' 

the  effect  that  they  will  pay  to  the  opposite  party  the  *•*■••«»'  *'  '  ; 

amount  of  any  judgment  which  may  be  recovered  against 
the  party  applying,  not  exceeding  tne  sum  specified  in  the 
undertaking. 

Ui^ertakings-Hsee  sec  8760. 


V 


CHA.TTE&  Vn.- 
TRIAIiS  HIT  JUSTICES'  COUHTB. 

:ssas  defined,  sDd  tbe  dUtemit  klnda. 


I  8*S.  ChaUengesto  Jurora. 
I SM.  Maimer  of  pLeodina  i 


§  878.  Issues  arise  upon  the  plaadinga  when  a,  fact 
conclusion  of  law  is  maintained  by  the  oue  party,  and 
controverted  by  the  other.    They  are  of  two  kinds; 

1.  Of  law;  and, 

a.  Of  fact. 


§  880.  An  issue  of  fact  arises — 

1.  Upon  a  material  alleiration  in  the  complaint  conti 
verted  by  the  answer;  ana, 

2.  Upon  new  matter  in  tbe  answer,  except  an  issoe 
law  is  joined  thereon. 


a  which  c 
Oomparo— MC.  KB. 
§  8B3.  A  jury  may  be  waived — 

1.  By.  consent  of  parties,  entered  in  the  docket; 

2.  By  a  failure  of  either  party  to  demand  a  jury  befo. 
tbe  commencement  of  tbe  trial  of  an  issue  of  fact ; 


ry-compwa  wo.  611.  and  notea. 

eitber  party  fails  to  appear  at  tbe  time  fixed 

I  trial  maj  proceed  at  the  request  of  the  sd- 


e  challennes  are  cither  peremptory  or  for  f^     '"*i 

1  party  is  entitled  to  three  pecemptcry  chal-  ^^        "' 

ler  party  may  challenj(e  for  cause  on  any  ^"^    """1 

forth  in  section  six  hnndred  and  two.     Chat-  *  "1    -  ■_ 

use  must  be  tried  by  the  justice.  J_-* — — ■■ 


[re,  at  any  time  before  the  trial,  may.  by  an  'T         "  ^ 

his  hand,  require  the  original  to  be  exhibited  "'"^-JTZ^ 

tioa  oE,  and  a  copy  to  be  furnished  to,  the  ad-  ib   -   tlj 

at  such  time  as  may  be  flxed  in  the  order;  or.  V"^     ^-^k. 

r  is  not  obeyed,  the  account  or  instrument  ^w-,       ,Jl 

(woHon-sec.  1000.  f"'~       .,_ 

the  plaintiff  annex  to  his  complaint,  or  file  ■*k 

tice  at  the  time  of  issuing  the  summons,  the  ,^  V"  IS  at 

copy  of  the  promissory  note,  bill  of  exchange,  i^  _      ..^, 

ltt«n  obligation  for  the  payment  of  money,  i^  J^L  .^^ 

^lie  action  is  brongliC,  the  defendant  ia  deemed  ~    -.^_ 
genuineness  of  the  sif^natures  of  the  makers, 

assignors  thereof,  unless  he  apeciflcally  de-  |^  , 

e  in  his  answer,  and  verify  the  ausnec  by  bla  * 


printed /at  liml. 


\ 


SXTDObSmiTB  (OTHBR  THAW  BT  OEFAU] 
IN  JUdTICEB'  COURTS. 

(  KEi.  Juflgmmt  by  conteMlon. 

i  m.  Judgment  of  lUamlsul  entered  la  certata  oses  wlttaont  pi 

i  891.  JodEDient  npon  verdict. 

ifOt.  JudgiueaC  after  trial  by  tho  conrt. 
SH.  JadtnneDtlrlieD  tbe  defendnDt  Is  Bsbtact  to  urest. 
BH.  II  tGesuiu  touad  due  exceeds  tba  ]urli<llctloB  ot  the  ]iul 

tbe  exccu  may  be  remitted. 
M.  QSer  to  compronUM  betoiH  trlsl, 
SW.  CiMlaiaaylMliicludedlntbeludgmeDt. 
nr.  Abalnutot  Judgueot. 

BH.  AlHtnut  mar  be  died  and  docketed  In  coaDtr  derk'i  once. 
899.  Effect  of  docketlDlt. 
M*.  Jad«mentiuitBUeaanleBabatiaetlsrecDrdedIntliai«cord 


of  jnd . ... 

1132-1U9:  ]urlwlIctlon,  aec.  Hi,  Bubd.  6. 

§  890.  Judgmeut  tbat  the  action  be  dismiased,  wltbi 
prejadice  to  a  new  actioo,  may  bo  entered  with  cosia; 
the  followiQK  cases ; 

1.  When  tbe  nlaintifi  voluntarily  dlstnteaea  the  act: 
befote  it  is  finally  aubmitted; 

2.  Whenliefails  to  appear  at  the  time  specified  in  I 
amnmons,  or  at  tbe  time  to  which  tbe  action  baa  bt 
postpoiied,  or  within  one  b our  thereafter; 

3.  When,  after  a  demurrer  to  tbe  complaint  baa  bt 
anstalned,  the  plaintiff  fails  to  amend  it  within  tbe  tt 
allowed  by  the  court ; 

i.  When  it  is  objected  at  the  trial,  and  appears  by  1 
evidence,  tbat  tbe  action  ia  brougbt  In  the  wrong  coua 
or  townsbip,  or  city;  but  if  tbe  objection  la  taken  a 
OTemileJ,  it  is  cause  only  of  reversal  on  appeal,  and  di 
not  otberwiae  invalidate  the  judgment;  it  not  taken 
the  trial,  it  la  waived. 

Dtaminal,  etc.— compare  aec.  DSl,  and  notei:  effect  of.  n  Cal.  31! 

StiBDiviBioii  4.  AoUtn  broadilt  lAere— aec  632.  J^paanbr 
tTtdanoe-lBCaLlSS.  Walnrofobjsetloii— ItCal.aa;  aodeoDp 


I,  In  confonnitj 
mant— T^nohi.  Se1l7,41  Cal.412:  genBTaUr.  we. M, 


sixty-seveu  of  this  C&iie.  When  the  judg- 
Ted  in  a  case  where  tba  defendant  is  subject 
mprisomneiit  thereoiii  the  fact  that  tho  d&- 
subject.  must  be  stated  in  the  judgment. 
■  l8t,  18T*.] 


jnstlce  must  tax  and  include  in  the  jadg- 
I  allowed  b;  law  to  the  pievailiog  paity. 
;  penealBge  in  Ban  Fnoclaco,  see  Stats.  lecS,  p.  M. 

justice,  on  the  demand  of  a  party  in  wbose 
It  is  rendered,  must  give  bim  an  absiract  of 
In  aabstantlally  the  following  form  (lilling 
ing  to  the  fac 

defendant. 

[Inserting  date 'of  abstract]. 


I  of  the  peace, township  (i 


r-.:  — 


entheai 

I  for  which  the  justice  is  autborizi. _ 

^h  party  may  iremii  the  excess,  and  judg. 
rendered  for  the  residue. 
DDdted  doUtn,  sec.  lit- 
he defendant,  at  any  time  before  the  trial, 
ig,  to  allow  judgment  to  be  taken  against 
cined  sum,  the  plaintiif  may  immediately  ._  ..    . 

ittherefor.  with  the  costs  then  accrued'.but  •««-  . 

zcept  Bucli  offer  before  the  trial,  and  fail  to  .a^.  ^  ". 

action  a  sum  in  excess  of  the  offer,  ho  can- 
osts,  but  coal^  must  be  adjudged  against 
0  recover,  be  deducted  from  iiia  recovery.  J'**  «... 

failure  to  accept  it  cannot  be  given  in  evi-  ,  ___ 

ct  the  recovery,  otherwise  than  as  to  coats,  t^.,'  " 

irch2nd,  1878.]  *-,,,■ 


\ 


Judgment  entered  for  plaintiff,  (or  defendant)  fdrf- 

OD  tEe day  ot .    I  certify  tbat  the  foregoing  : 

correct  abstract  of  a  judgment  rendered  in  saiaactloi 
my  court — or  las  the  case  may  be)  in  tba  court  of  - 
justice  of  the  peace,  as  appears  by  his  docket  now  in 

possession,  as  iiis  successor  in  offlQa. ,  Justio 

tlie  Peace.    [In  efFect  March  S6th,  ISSO.] 
Abntract— Sj  CoL  399:  tnoKrlpt.torjaetlr.tJ  Cal.171:  lacltlBs 

g  898,  The  abstract  may  be  filed  In  the  office  of 
county  clerk  of  the  county  in  which  the  judgment  ' 
rendered,  and  ttie  judgment  docketed  in  tjie  judgna 
docket  of  the  Superior  Court  thereof.  The  time  ot 
receipt  of  the  abstract  by  the  clerk  mnst  be  noted 
him  thereon,  and  entered  m  tbe  docket.    [In  effect  Ma 


§  899.  From  the  time  of  docketing  in  tbe  cou: 
clerk's  ofBce,  execution  may  be  issuea  thereon  by 
county  clerk  to  tbe  sheriff  of  any  county  in  the  Sta 
other  than  the  county  in  which  tbe  jpdgment  was  r 
dered,  In  the  same  manner  and  with  like  effect  as  if  isai 
on  u  judKment  of  the  Superior  Court.  [la  effect  Blai 
21>tL,  1S80.] 
£igcatiaQ— generally,  tec.  SSI  il  seq. 

g  900.  A  judgment  rendered  In  a  Justice's  Co 
creates  no  lien  upon  any  lands  of  the  defendant,  nnii 
such  an  abstract  Is  filed  in  tbe  office  oE  the  recorder  of  1 
county  in  which  the  lands  are  situated.  When  so  61 
and  from  the  time  of  tiling,  the  judgment  becomes  a  li 
upon  all  the  real  property  of  tlie  judgment  debtor,  r 
exempt  from  execution,  in  such  county,  owned  by  him 
the  time,  or  wLich  he  may  afterward,  and  before  the  li 
expires,  acquire.  The  lien  continues  for  two  years,  i 
less  the  iudfcmcnt  be  previously  eatistied.  [In  effi 
ApriUGth,  IBaO.] 
Ho  Uan-naleai  Bbatract  tiled  ud  ncorded,  £3  CaL  m. 

--WC  6Mi  Ifl  CtL  14*. 

at  and  dnntloa  et 


/vc/ 


CHAPTER  IX. 
>Na  FROM  JT7STICES'  COURTS. 

Um  TDBT  iBoa  at  any  tinia  wltbln  fire  f  son. 


□tioD  for  the  eaforcement  of  a  Judgment  ~  *  '     -< , 

Court  may  be  Issued  by  the  juBtioe  who  ■"   <"  .y,  [ 

dement,  OF  his  successor  in  omca.  on  the  '    -'    ! 

the  party  entitled  thereto,  at  any  time  j,.  ->. 

rs  from  the  entry  of  judjjajent.  ■    _      " 

in— e  CsI.elJ;  2eCaLlK:  Eeaenllf, aec. SU :  action  "    -      ,"  '' 

-.leCal.Sj;.  -    ■     ,_ 

Unga-onvolil  JoflgmBiit.O  CaL  sea.  C  *"     '    « 

(Ma :  gtuenll;,  wo.  esl  M  ug.  '"►^  ~., 

ixajntion  mnst  be  directed  to  the  sheriff  or 

of  the  county,  and  must  be  Bubscribedby  f"-«-  i^__ 

I  bear  date  the  day  of  its  delivery  to  the  '*^  -. 

St  Intelligibly  refer  to  the  judgment,  by  ■•«  'i.'''':i 

mes  of  the  parties,  and  the  name  of  the  ■*)-  •  -,  .^, 

Thorn,  and  of  the  county  and  the  township  taa-  ^:  i,„ 

and  the  time  when,  it  was  rendered;  the  ""—...,, 

pnont,  if  it  be  for  money ;  and,  if  lese  than 

iB,  the  tme  amount  due  thereon.    It  must  J'*"  **•._... 

9  cases,  similar  diiectjons  to  the  sheriff  oi  i  ,<_ 

re  required  by  the  provialona  of  title  nine,  j".  S - 

is  Code,  in  an  execution  lo  the  sheriff.  '-~,      .'   '    'j 

taaifs.  --■...    :   ■' 

na-aee«)D.e4S*i  ITCaLm.  T*^   ''  _,',!l 

izecntion  may,  at  the  request  of  tbe  judg-  a  i . .  :  „    :  ^ 

be  renewed  Defore  the  expiration  of  tbo  "~    -    .. 

ts  return,  by  the  word  "renewed"  written  -— . -i       j 

he  date  thereof,  and  subscribed  by  the  jus-  *>•.  ^  ...  ■ 
lewal  has  tbe  effect  of  an  orleinal  issue. 
>eated  as  often  as  necessary.    If  an  execu- 
another  may  be  afterward 


tbe  BbArift  Is  required  hy  the  provisions  of  title  nine. ; 
two,  of  this  Code,  to  piocead  upon  executions  dirocte 
him;  and  the  coaaiaDle.  Trhen  the  execution  is  direote 
bim,  is  vested  for  that  purpose  with  all  tbe  poweis  of 
sheriff. 
Exmnta  tba  writ— comiare.Bec.caiBLiei.i  ud Eenemij, lec 

§  905.  The  sections  of  this  Code,  from  seven  hunt 
andfouHeen  to  seven  hundred  and  twenty-one.  botb 
clnsive.areapplioable  to  Justices'  Courts,  tbe  word  "i 
stable "  being  subsiituted,  to  that  end,  for  the  n 
■"sherift,"  and  the  word  "justice"  for  the  word  ■'  jud| 
ftooMdiiiniBPPl"i»«ot*Ttoex»entloD-4IC>L131;isc*.Tl< 


CHAPTEB  X. 
CONTEMPTS  IN  JUSTICES'  COURTS. 


S  9t&  Contempts  a  Justice  m»y  pi 
1 907.  Proceedings  for  contempt. 


tiinlslifor.  •»   r         ,,.  * 


t90B.  Same.       "  "  **  '•» 


S  909,  Poplslmients  for  contempts. 

f  91A.  The  conviction  must  be  entered  in  the  docket. 


^ 


i"      A     ■     »<  ■     I'l-'- 


,  ,*  *  "-  » 


1 A  breach  of  the  peace,  boisterous  conduct,  or  violent  »»'.  .»^  ' "^"^  "•* 

Ittiirfoance  in  the  presence  of  the  justice,  or  in  the  imme- 
te  Ticinity  of  the  court  held  by  him,  tending  to  inter- 
jvpt  the  due  course  of  a  trial  or  other  judicial  proceed- 

H\ 

B^isobedience  or  resistance  to  the  execution  of   a  .,,^^ 

■tful  order  or  process,  made  or  Issued  by  him ;  «»«  (^ , "  ',r;  ife. 

t  Disobedience  to  a  subpoena  duly  served,  or  refusing  »*«)s\ . .   , . ,.  ^ 


*Mli5j;'  I-*-.  ■•'^t*i''lls,, 

'*  He,. 


^'•■"*«** 


I  fc  be  sworn  or  to  answer  as  a  witness ; 

I  5.  Rescuing  any  person  or  property  in  the  custody  of  an 

[JBcer  by  virtue  of  an  order  or  process  of  the  court  held 

!  ^'oBtmipts-generally,  sec.  1209  e^  <eg.  ««-«,.,„., 

j^cms  and  judicial  officers,  powers  of— sec.  128  and  notes,  sees.  £:''*•  -^ ',  '""„  "l*^ 


'  ■•'i«H>  -c^- 


..••  I 


^907.  When  a  contempt- is  committed  in  the  imme-  •.«.  Vf    "    if 

Jttje  view  and  presence  of  the  justice,  it  may  be  pun-  '*•-..  .    ""•    ' 

■wd  summarily;  to  that  end  an  order  must  be  made  S  *"  " 

JKitiiig  the  facts,  as  they  occurred,  and  adjudging  that  "'•'  *     ..  , 

Jjeperson  proceeded  against  is  thereby  guilty  of  con-  mmm,  ^\        j, 
mipt,  and  that  he  be  punished  as  therein  prescribed. 
■  Compare-aec.  1211. 

§  906.  When  the  contempt  is  not  committed  in  the 
™Qediate  view  and  presence  of  the  justice,  a  warrant  of 
'''^tinay  be  issued  by  such  justice,  on  which  the  person 
JJlpUty  may  be  arrested  and  brought  before  the  luatice 
■^■fidiately,  when  an  opportunity  to  be  heard  in  his  de- 
cora Civ.  Pboo.^99. 


!  906.  A  justice  may  punish  as  for  contempt,  persons  ^   ^.  -    ""*  f^^* ' 
fm^  of  the  following  acts,  and  no  other :  /  '  ["  '—'  I 

1. Disorderly,  contemptuous,  or  insolent  behavior  to-  ");  ! 

laid  the  justice  while  holding  the  court,  tending  to  in-  ^^  '^    *  •  t ,  ' 

ipt  the  due  course  of  a  trial  or  other  judicial  proceed-  '^ .  *     * » «/*  ' 


•■•«'•^.    .,  .        ■'■■  ' 


ft  ;     ; 


< 


§§90»-10 

fsDse,  or  excnae,  most  be  given.    The  Justice  may.  thi 
upon,  discharge  him,  ot  may  conTlct  him  of  the  offennt 

Oorap»re— sec.  111! ;  sec.  1212 1*  Jtj. 

§  909.  A  jnatice  may  punish  for  contempla  by  Aim 
imprisonment,  or  both;  such  Une  not  to  exceed  la  f 
case  one  hundred  doUiiTB,  and  such  imprisonment  od«c1 

One  da)^»  ImprtionmBnt— iiut  seo  sec.  1219;  47  CaL  131. 


justice  in  his  docket. 


CHAPTER  XI. 
iOCEEIS  OF  JUSTtCBS. 


1  vben  office  beeoraea  Taotnt,  and  beton  a  nieces- 
pointed. 

ry  jnattce  most  keep  a  book,  denominated 

>f  every  aetioi)  or  proceeding ; 

t  of  tlie  action  or  pioceeding;  and  If  a  sum  ~-.r— -.^ 

laimed,  the  amount  thereof;  ^  "   "h^.jJ 


ct  of  the  jnry,  and  when  received;  it  tlie 

and  are  disctmrged,  the  fact  of  such  dis- 

.  discharge; 

nent  of  the  coort,  specifying  the  costs  In- 

e  time  when  rendered; 

ing'of  the  execution,  wlion  issued  and  tt 

ewals  tbereof,  if  any,  and  when  made,  and 

any  money  paid  to  the  justice,  when  and 

Ipt  of  a  notice  of  appeal.  If  any  be  gives. 


«^25 


>f  the  summons,  and  the  time  of  its  r< 

ler  lo  arrest  the  defendant  be  made,   or 

l,achment   be  lasaed,   a  statement  of   the 

when  the  parties,  or  either  of  them,  appear,  .t        '"^"- 
ipearance,  if  default  be  made;  a  minule  or  jp-  — 

,nd  motions;  if  In  writioK)  referring  to  them;  I«,        _"* 

ing,  a  concise  statement  of  the  material  .        ~"*';w^ 
eadinga;  "*'  c."*- 

journment,  stating  on  whoso   application  *" 

nd'  for  a  trial  by  jury,  when  tbe  same  is  ■       ""'—-■. 

whom  made,  the  order  fot  tlie  jury,  and  *^   —   ,„_ 

nted  for  the  return  of  the  jury  and  lor.the  I   "  "*  "     -» 


\ 


EJntrisB  in  dockst-snbd.  3.  Xaarn  of  tummmu.l'KM.n;  15 
190,  subd.  9;  Jnd^ent,  41  Cat.  m. 

g  912.  The  Beveial  particulars  of  the  last  sactlon  spi 
fied  must  be  eutered  nnder  the  title  of  the  action  to  wh 
tlie7  relate,  sad  (unless  otheiwise  in  tbis  title  provid 
at  the  time  when  thef  occur.  Such  entries  in  a.  justii 
docket,  or  a  transcript  thereof,  certified  by  the  justice. 
Ilia  suoceasor  in  office,  are  prima  fads  evidence  of 
facts  so  stated.  [In  effect  March  aeth,  1880.] 
FriniB  fads  eTidsuce-sec.  1893  ijDStieea' docket  u,3S  CaL  49; 

§  913.  Aiustice  mustkeepan  alphabetical  index  to 
docket,  in  which  must  be  entered  the  names  of  the  pari 
to  each  jadgmeut,  with  a  rafereace  to  the  page  of  ent 
The  names  of  the  plaintiffs  must  be  entered  in  the  ind 
In  the  alphabetical  order  of  the  first  letter  of  the  fata 

'  §  914.  Every  Justice  of  tlie  peace,  upon  the  espirat 
of  nls  term  of  oifice,  must  depoait  with  his  snccasaor 
official  dockets  and  all  papers  filed  in  his  office,  as  well 
own  aa  those  of  hia  predecesBora,  or  any  other  which  n 
be  in  his  custody  to  be  kept  as  public  records. 

§  915.  If  the  office  of  a  justice  become  vacant  by 
death  or  removal  from  the  township  or  city,  or  otberwi 
before  his  successor  is  elected  and  qualified,  the  dorl 
and  papers  in  possession  of  such  justice  must  be  deposli 
in  the  office  of^some  other  justice  in  the  township,  to 
by  him  delivered  to  the  successor  of  such  justice, 
there  is  no  other  justice  in  the  township,  then  the  docl 
and  papers  of  each  justice  must  be  deposited  in  the  ofi 
of  the  county  clerk  of  the  county,  to  be  by  him  delivei 
to  the  aacce&sor  in  office  of  tbe  Justice. 

g  916.  Any  justice  with  whom  the  docket  of  hie  prei 
cessot  or  of  another  justice  is  deposited,  has  and  may  i 
erclss  over  all  actions  and  proceedings  entered  in  at 
docket,  the  aainajutisdictiou  aa  if  originally  comment 
before  him.  In  case  of  the  creation  (S  a  new  county, 
the  change  of  the  boundary  between  two  connties,  a 
justice  Into  whose  hands  the  docket  of  a  justice  Eormei 
acting  as  snch  within  the  sa)ne  territory  may  come, 


Si  917-18 


es  of  this  BflctloD,  constAered  the 

;  joBtice. 

justice  elected  to  fill  a  vacancy  la  the  bqo- 
uBtice  wboBB  office  became  vacant  before 
of  a  foil  term.  When  a  full  term  expires, 
notlier  person  elected  to  take  office  in  the 
lorcity,  from  that  time  iHthoBuccegsor. 
m  two  or  more  justioeB  are  equally  eDtitled. 
Ir  section,  to  lie  dCHmod  the  successors  in  . 
atice,  a  judge  of  tbe  Superior  Court  muae, 
e  subscribed  by  bim  ana  tiled  in  the  office 
clerk,. designate  wbich  justice  is  tbe  suc- 
tice  eoiue  oat  of  office,  or  nbose  office  has 
:.    [Ii)eSectMBrcb28tb,  1880.] 


\ 


f  919.  JiiMlees  maj'  luue  mbpouu  and  Oosl  proccn  to  any  put  of 

coonly.  ' 

t  990.  nuuika  must  be  Oiled  la  bU  papers  Imml  br  ■  jnaClce.  ezc 
I  Ml.  JoiticeBlorecelvB»UmonBTicoEBCt*dBndMyBiimeCoparl 
i  m.  Ill  case  or  disability  of  JiuIlce.anitCtier  JusQce  may  atb^d 


§  919.  Justices  of  thu  peacu  may  issue  snbpceiias 
any  action  or  proceedinu  in  the  courts  liold  by  tuem,  a 
final  proceas  on  any  judgment  recovered  therein,  to  a 
part  of  the  county. 

Final  precBii-to  any  part  of  t»e  county,  leca.  M,  Hit. 

§  920.  Tlie  summons,  execution,  aud  every  other  j 
~  "if  made  or  issued  by  a  justice,  except  a  Bubpcene  — 
■     ■  ■         I  blank  left  to  be  tilled  b -^ 


le  issued  wittuiut  a  blank  left  tr 


d  by  anoUier,  o 


§  921.  Justices  of  tlie  peace  must  receive  from  t 
BberiCC  or  constables  of  their  coanty,  all  moneys  collect 
on  any  process  or  order  issued  from  their  courts  respe 
ively,  and  must  pay  tbe  same,  and  all  moneys  paid 
them  in  their  official  capacity,  over  to  the  parties  entiti 
or  authorized  lo  receive  them,  without  delay.  [In  efEi 
March  26th,  1S80.] 

§  922.  In  case  of  the  sickness  or  other  disability, 
necessary  absence  of  a  justice,  on  a  return  of  a  su 
mons,  or  at  the  time  appointed  for  a  trial,  another  Just: 
of  tbe  same  townsliip  or  city  may,  at  his  request,  atte 
in  liis  bebalf,  and  thereupon  is  vested  with  tbe  power,  I 
tbe  time  beiuK.  of  the  justice  before  whom  the  summo 
was  returnable.    In  that  case,  the  proper  entry  of  t 

Eroceedings  before  the  attending  Justice,  subscribed 
im,  must  be  made  In  tbe  docket  of  tbe  justice  befc 
wliom  tlie  summons  was  returnable.  If  tbe  case  Is  e 
joumed,  the  justice  before  whom  tbe  si 
able  may  resume  jurisdiction. 


prevailiTif^  party  In  JosticeB'  Coorta  la  en- 
>C  the  Bction,  and  also  of  any  proceedings 
in  aid  of  an  execution,  Issued  npon  any 
'eted  therein.     [In  effect  July  1st,  1SI4.] 

ceA'»  Coarts  lieing  courts  of  peculiar  and 

stiou,  only  those  provisions  of  this  Code 

leir  natnre,  applicable  to  the  oiwniiatioa, 

e  of  proceeiUngH  in  Justices  Courts,  or 


113-lUMiaDote*.  t.T,_' 

1  civil  cases  arisiDe  in  Justices'  Courts,  t " 

lertakingi)!  required  as  prescribed  lo  this  ^'"^-^^ 

itiff  or  defendant  may  deposit  with  said 

'  money  in  United  States  gold  coin  etiual  f""--  ^ 

required  by  the  said  undeitakiug,  which  C. 

ney  sliall  ha  taken  as  security  in  place  of  ,_,  k'~  ■ 

Iff.    [Approved  February  26th,  1878-]  ,,^.  '' 


\ 


^ 


, ,.  ^ . ^.. „  JQ  flIlDg  complaint. 

i  Ml.  Defendant  out  plod  onllror  In  wrUl^. 

!  MI.  Trial  byjuiy,  vtaen  delsndaut  Is  entlOea  Co. 

i  SO).  PioceedlnaB  to  be  condacUd  as  In  Justices'  Couita. 

g  929.  Civil  actioDB  in  Police  Courts  are  commenced 
lillog  a,  complaint,  setting  forth  tbe  violatioti  of  the  o 
nance  coraplaioed  of,  with  8uc;h  pflrticolara  of  tima.  pit 
!tiid  munnei  of  Tiolation  as  to  enable  the  defendaiit 
understand  distinctly  tlia  character  of  the  Tiolation  c< 
plained  of,  and  to  ansnec  the  complaint.  The  ordina: 
may  ba  refened  to  by  ita  title.  llie  complaint  most 
verified  by  the  oath  of  the  party  complamlng,  or  of 
attorney  or  agent. 

§  93(X  Immediately  after  filing  the  complaint,  a  sc 
mona  must  be  issued,  directed  to  the  defendant,  tisd 
turnable  either  Immediately  or  at  any  time  designs: 
therein,  not  exceeding  four  days  from  the  date  of 

g  931.  On  the  retnm  of  the  summons  the  defend) 
luuy  answer  the  complaint.    The  answer  may  be  oral 


granted. 

g  932.  In  all  actions  for  violation  of  an  ordinan 
where  the  fine,  forfeiture,  or  penalty  imposed  "by  the 
dlsance  is  less  than  Ilfty  dollars,  the  trial  must  be  by  1 
court.  In  actions  where  the  fine,  forfeiture,  cr  penalty  i 
posed  by  tbe  ordinance  is  over  fifty  dollars,  the  defends 
is  entitled  to  a  trial  by  jury. 

§  933.  All  proceediDgs  in  civil  actions  in  Police  Cou: 
must,  except  as  in  this  title  otherwise  provided,  be  a 
ducted  in  the  same  manner  as  civil  actions  in  Jnstfci 
Courts. 

FdUos  Eonit  practsadlngs— no  JurlsdlctlDn  when  legality  or  llcei 
tiucstlODed,  tl  <.'sL199:  clill  praceedlDfi9tDJiuticea'Conrt<,Kct.S 
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TTiiaeTtttliig  on  appeal  Irom  a  moae;  Judgment. 
' — -■' — alpflgmentforilellvety  ot  documents. 

.  Jiiagiaeut  dlncUDo:  eiecntloii  or  a  couTexana, 


, __-.DnaweallR>mamoDe;iadimi 

{Ml.  Api>ealfrom»jiiBgmeiitfoTilelIve[y  o[  aoci 

IM.  Apbealfrom Jiiagiaeut dlnctlDveieciitloiiol 

fM.  UiulutaUiicoDapiiealooDiiattilngte^  property. 
I  m.  Sbv  Qt  prooMdlngs.  The  ncurity  on  appeal  nay  be 

_tlH  etia  of  an  cxeeation.  etc 
IMI.  PoOartiklnsmarbe&ieDebutninientorHTeral. 

SMS.  JnstUlatlaaeimntMBOiinDdertaUiigaDappeaL 
to,  UadartaUngi  la  esMi  HOC  BpKlfled. 
MM.  WtiatpaptntoMtued  on  an  appeal  tTom  the  Judgmi 
HI.  iniat  p^ien  nwl  on  upaala  Icom  ordern,  except  ord 
Ids  or  nlniliis  new  trlata. 
%MS.  Vliatpnen  to  Mined  on  an  appeal  from  an  order  gi 
renuiqs Knew  trial, 

Ins.  CoMeSBiiaiiDaertikiiua,hoi>eenlned. 
tM.  WneaMpcaliiiaTbBdumlSBea.    Wbenaat. 
tU.  Mentta  dlBinlisaL 
na.  wbu  mar  beTevWweiloa  appeal  from  ludgment. 
on.  Bamedlalpowersotaiiappenatecoiiit. 
918.  On  JudgineDt  on  appeal,  remittitur  moit  be  certlfli 
elerK  ol  Uie  court  below. 
i  9K>.  Frovlslons  at  tbls  chapter  not  applicable  to  appeals 
Courta. 


c.  Doogbe 


as  preBcribed  in  ttiis  title,  and  not  otherwise. 
Jndgmeiita  and  ordera— appeal  from,  sec.  fl39  and  note 
Not  othenrIse~S  Cal,  2n;  U  ChL  tM\  UcLauglillii  c. 
AprllTtb.lSSO.aFac,  U.L.J.  330. 

§  937.  An  order  made  out  of  court,  nitbont  notice 
the  adverse  party,  may  be  vacated  or  modified  withi 
notice,  by  tffe  judge  WM  made  it;  or  may  be  vaxated 
modified  on  notice,  in  the  manner  in  which  other  motio 

Vaoatiag  or  modl^ing  order—made  wItliDut  notice,  i  CaL  t». 
Cal.  410)  U  Cal,  91;  orders  geaeiallf,  sec.  1W3  «  jcg. 

§  938.  Any  fiatty  aggrieved  may  appeal  in  the  cai 
prescribed  in  this  title.  The  part;  apfwaling  ia  known 
the  appellant,  and  the  adverse  party  as  the  respondeat 


AVFBALS  nr  dBKBRAL.  §  939 

Anfpartr  aggrltfTed— any  inrtj,  2  GaL  57;  88  Gal.  610;  46  Oai.  97;  63 
CbL  742:  aggrieTOd.  6  CaL  666;  6  Cal.  806:  10  CaL  869t  12  Cal.  101;  17  Cal. 
a»;  23  ClZtsO;  23  CaL  686;  26  GaL  127;  88  GaL  679;  68  OaL  742. 

Adrene  party— 88  CaL  637;  68  CaL  742. 

Death  of  partjr— as  affecting  appeal,  6  Cal.  248;  see.  6lfi;  MC.  886  and 
notes. 

§  939.  An  appeal  may  betaken: 

1.  From  a  final  judgment  in  an  action  or  special  pro- 
eeediag  commenced  in  the  court  in  which  the  same  is  ren- 
dered, within  one  year  after  the  entry  of  judgment;  but 
an  exception  to  the  decision  or  verdict,  on  the  ground  that 
it  is  not  supported  by  the  evidence,  cannot  be  reviewed  on 
an  appeal  from  the  judgment,  unless  the  appeal  is  taken 
within  sixty  days  after  the  rendition  of  the  judgment ; 

2.  From  a  judgment  rendered  on  an  appeal  from  an  in- 
ferior court,  within  ninety  days  after  the  entry  of  such 
judgment; 

3.  From  an  order  granting  or  refusing  a  new  trial;  from 
an  order  granting  or  dissolving  an  injunction;  from  an 
Older  refusing  to  grant  or  dissolve  an  injunction ;  from  an 
Older  dissolving  or  refusing  to  dissolve  an  attachment: 
from  an  order  granting  or  refusing  to  grant  a  change  oi 
the  place  of  trial;  from  any  specifd  order  made  after  Unal 
jadgment,  and  from  an  interlocutory  judgment  in  actions 
lor  partition  of  real  property,  and  from  an  order  confirm- 
ing, changing,  modiiying  or  setting  aside  the  report  in 
whole  or  in  part,  of  the  referees  in  actions  for  partition  of 
nal  {NToperty,  in  the  cases  mentioned  in  the  provisions  in 
section  seven  hundred  and  sixty  three  of  this  Code,  with- 
in sixty  days  after  the  order  or  interlocutory  judgment  is 
made  and  entered  in  the  minutes  of  the  court  or  med  with 
the  clerk.    [In  effect  April  12th,  1880.] 

Appeal*— to  Supreme  Court,  sees.  963-966;  to  Superior  Court,  sees. 
974-960. 
Baceptions— need  of,  sees.  646, 956,  and  notes. 
Bill  of  review— 12  GaL  99;  84  Gal.  76;  41  GaL  320. 

SUBBivisiOH  1.  Final  judgment— Broad,  too,  36  Gal.  186;  41  Gal. 
lH:  consent, by, 42  GaL 618:  constttntes,  what, see  Definition:  death  of 
psrtr  after  verdict.  50  GaL  40 :  default,  by,  1  Gal.  94, 416 ;  6  Cal.  83 ;  9  CaL 
•16;  16  CaL  65;  22  Gal.  463, 635;  34  Cal.  167 :  and  as  to  appellate  supervls- 
iOQ  oyer,  see  lo  Gal.  444;  24  CaL  210;  34  CaL  167 ;  39  CaL  502 :  definition, 
Me.517;  1  Cal.  24, 134;  9  Cal.  616:  16  Cal.  145:  18  Cal.  625:  21  CaL  151, 165; 
28  Cal.  8b:  33  CaL  474:  39  Cal.  559, 583;  46  Cal.  204;  and  see  Preston  v. 
Hearst,  March  16th,  1680, 5  Pac.  C.  L.  J.  128:  demurrer  on,  3  CaL  66:  14 
CaL  28:  and  as  to  waiver,  see  sec.  472n :  dismissal  of,  18  Cal.  625;  21  Cal. 
151;  60  Cal.  444:  intervenor,  against,  38  Cal.  610:  Irregular,  correction  or 
modification  of,  ft  Gal.  247;  41  Cal.  278:  new  trial,  order  refusing,  and 


fttttds,  decree  as  to,  not  finaL  62  GaL  414 


i:  by  gm 


p«o  al    rder  after  final        got  al  Cal  ; 

Ca     45   MCftl    SO  6M  MS  rwood        e 

al.  1^  CaL 

lb    m  til  tiS4  pew 

Ca  nU    ae   BS      taan        Us  po  e 

OUisr    rders— ho    an  9Maii        tea. 

Tfoa-appealabla  orders^Setleteeii  only  on  appeai  from  judf/i 

l^''il™a™«I:  M™35t',piit(fr1rg"!S'cal.M6;  demnrrer  on.l'ciu 

IngSpKlS'i!'  '■ '■' ■  '  'i'     1  ''    '   ■iiiV'/wto,3iCai.<i'2;35CaL2ffilibu 


States  Court,  telusliig,  ll  C. 


UV  APPEALS  UK  GEKKBAL.  fiS  940-1 


flfattriUV»^ffiCal.e90;  aOCaL  11»280:  31  GaL2a7$  35  GaL21S;  39  CaL 
ttt:  «C»L  4B2,  G2S,  636;  61  CaL  417;  53  CaL  630. 

§  940.  An  appeal  is  taken  by  filing  with  the  clerk  of 
the  court  in  which  the  judgment  or  oraer  appealed  from 
ji  entered,  a  notice  stating  the  appeal  from  the  same,  oc 
some  specific  part  thereof,  and  serving  a  similar  notice  oo 
(he  adverse  party  or  his  attorney.  The  order  of  service 
1b  immaterisQ»  but  the  appeal  is  ineffectual  for  any  pur- 
pose unless  within  five  days  after  service  of  the  notice  of 
appeal,  an  undertaking  be  filed,  or  a  deposit  of  money  be 
made  with  the  clerk,  as  hereinafter  provided,  or  the  un- 
dertaking be  waived  by  the  a^dverse  party  in  writing.  [Id 
effect  July  Ist,  1880.] 

Appeal,  steps  of— before  Code,  8  CaL  133. 340;  9  CaL  641 ;  10  CaL  31. 

Notice  of  appeal— A«fftii«<«et,  24  CaL  364;  29  CaL  224;  32  Cal.  160;  31 
Cal.289;  40  Cal.  154.  To  whom  ffiven,K  CaL  637.  Filing  and  servinA 
^rderimmaterialf  but  both  same  day,  since  Code,  46  Cal.  650;  4B  Cal.  561: 
prevloasly  otherwise,  10  Cal.  185:  42  CaL  402;  before  Code,  prior  service 
improper,  10  Cal.  31 ;  24  Cal.  94, 229;  26  CaL  262;  30  CaL  527 ;  32  CaL  475: 
33  CaL  317 ;  34  Cal.  518;  42  CaL  278.  Service,  on  attorney.  7  CaL  244 ;  85 
CaL  184;  39  Cal.  150:  and  generally,  see  sec.  1010  et  sea.:  formerly  none 
in  probate  appeals,  84  CaL  685:  bat  see  sec.  1714.  Otven  too  lau,  effect 
on  appeal,  22  Cal.  650;  50  Cal.  94.    SHpulatum  at  to  filing,  29  Cal.  460. 

Undertaking  on  wpesl—ReguiremenU  of,  sec.  941,  and  notes.  27n- 
necestary,  tohen,  sees.  9ti5. 1056.  Within  five  days,  15  CaL  383, »%;  42  CaL 
zIT:  ananot  before  notice  of  appeal  given,  10  Cal.  480;  16  CaL  4J3;  19 
Cal.  77:  24  CaL  609;  42  Cal.  275;  46  CaL  650:  within  time  limited  for 
^peal,  51  Cal.  417.  Ineffectual  appeal,  not  to  be  dismissed,  52  Cal.  825. 
Sxeeption  to  suretiet,  time  for,  sec.  648  and  notes. 

§  941.  The  undertaking  on  appeal  must  be  in  writing, 
and  must  be  executed  on  the  part  of  the  appellant,  by  at 
least  two  sureties,  to  the  effect  that  the  appellant  will  pay 
all  damages  and  costs  which  may  be  awarded  agamst 
bim  on  the  appeal,  or  on  a  dismissal  thereof,  not  exceed- 
ing three  hundred  dollars;  or  that  sum  must  be  deposited 
with  the  clerk  with  whom  the  judgment  or  order  was 
entered,  to  abide  the  event  of  the  appeal. 

tTndertaking  on  appeal— /V/t'ngr,  time  for,  sec.  940  and  note;  and  see 
5«c.  1064;  15  Cal.  31 :  proof  of,  8  CaL  130.  Sufficiency  of,  sec.  954;  5  Cal, 
II;  7  Cal.  244;  9  Cal.  33:  10  CaL  185;  13  CaL50^,  606;  15  Cal.  31;  18CaL402; 
21  CaL  512 ;  23  Cal.  136, 526:  42  Cal.  32.  Liability  on,  9  CaL  278 ;  10  Cal.  517 ; 
i3 Cal.  353;  16  Cal.  69;  23  Cai.  159, 268;  29  CaL  138:  33  CaL  161 :  38  CaL 596; 
^CaL  453;  Crane  v.  Weymouth,  March  31st,  1880,5  Pac.  C.  L.  J.  315. 
weTjet,  paying;  Judgmeut,  sec.  1059;  53  CaL  616:  Justification  Qf,sec. 
M»  and  uotersuit  by  assignee,  6  CaL  8/. 

Deposit  with  clerk— sec.  948,  also  sees.  573, 2104. 

Undertakings  generally— Zta5t7tVsf,  attachment,  13  Cal.  553;  44  CaL 
US:  criminal  case,  S.  F.  v.  Randall.  March  23rd.  1880,  5  Pac.  C.  !>. 
J- 194:  executor.  29  Cal.  98:  injunction,  3  CaL  218;  4  Cal.  88;  9  Cal. 
285;  10  CaL  353, 390;  13  CaL  585, 588;  25  CaL  170;  28  Cal.  11:  law  not  re- 
quired  by,  20  CaL  626:  parties  suing,  2  Cal.  562:  7  CaL  551;  9  CaL  2S5. 
Sureties,  Justification  of,  18  CaL  121 :  liability  of.  Civil  Code,  sec.  2836; 
IT  CaL  508;  26  CaL  535:  qualification,  sec.  1058:  subrogation,  sec.  709. 

Cods  Ctv.  Pboo.— S9. 
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APPBAU  IN  nENRBAU 


§  942,   IF   the  appeal  be  from  a  judgment  ot  c 

directing  tbe  payment  of  moDe;,  it  doss  nut  stay  tbe 
cution  of  tlie  judgmeat  oi  order  uoleas  a  wricten  ui: 
t^ing  be  executed  on  the  part  of  the  appellant,  hy  t\ 

''ea,  to  the  effect  ttiat  tliey  are  bound  in  do 

named  in  tbe  judgment  or  oi'der;  iJiat  if 
juuguiBui.  «r  order  appealed  from,  oc  any  part  tliereo 
termed,  ot  the  appeal  be  diamissed,  the  appellant 
pay  tbe  amount  directed  to  be  paid  by  tbe  judgmei 
order,  or  the  part  of  Bucb  amount  as  to  whicb  tha  j 
ment  or  order  is  affirmed,  If  affirmed  only  in  part,  an< 
damages  and  costa  wbicb  may  be  awarded  against 
appellant  upon  the  appeal,  and  that  if  tbe  appellant  i 
not  make  Bucb  payment  within  thirty  days  alter  tbe  fi 
of  tbe  remittitui'  from  tbe  Supreme  Court  in  tbe  ci 
from  wbicb  tbe  appeal  is  taken,  judement  may  be  enti 
ou  motion  of  the  respondent  in  bis  t3.voi  against  tbe  s 
ties,  for  8ucb  amount,  together  with  tbe  interest  that  i 
be  due  thereon,  and  the  damages  andcnatg  which  ma- 
awarded  against  tlie  appellant  upon  tbe  appeal.  If 
judgment  or  order  appealed  from  be  for  a  greater  annc 
than  two  thousand  dollars,  aud  tbe  anreties  do  not  a 
in  their  affidavits  of  justification  accompanying  tbe  ua< 
taking,  that  tbey  are  each  worth  tbe  sum  specified  in 
undertaking,  the  stipulation  may  be  that  the  judgmoi] 
be  entered  against  the  sureties  sliall  be  for  euch  nmoi 
only  as  in  toeir  affidavits  they  may  state  that  they 
severally  worth,  and  jadgment  may  be  entered  against 
sureties  by  the  court  trom  which  the  appeal  is  taken,  j 


Bpecilied  kind  of  money  or  currency,  tbe  judgment 
tered  against  tlie  aureties  upon  the  undertaking  musi 
made  payable  in  the  same  kind  of  money  or  cuixei 
[In  effect  July  1st,  1830.] 

UndertatiDg  to  Itay  «»antlim-l<IIM.  3»!  II  Cal.  NC!  »  CbL 
-  -  ■ li  Bill  t.  Fhinlgan,  April  mil, 

1;  l«  Gal.  33: 


;m»i 


SpMlfled  kind  of  tii 

§  943.  If  the  judgment  or  order  appealed  from,  db 

the  assignment  or  delivery   of   documents  or  perao 

Croperty,  the  execution  of  the  judgment  or  order  can 
B  stayed  by  appeal,  unless  tlie  tilings  required  to 
assigned  or  delivered  be  placed  in  tlie  custody  of  si 
officer  OI  receiver  us  the  court  may  appoint,  or  unless 
undertaking  be  entered  into  on  tbe  part  of  the  appella 


o 
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vidi  at  least  two  sureties,  and  in  such  amount  as  the 
»nrt,  or  a  judge  thereof,  may  direct,  to  the  effect  that 
iheappeDant  will  obey  the  order  of  the  appellate  court, 
ipoQ  the  appeal.    [In  effect  March  Dth,  1880.] 

BeccivCT-sec.  564. 

Vadertaking-sec.  941. 

§  944.  If  the  judgment  or  order  appealed  from  direct 
Ike  execation  of  a  conveyance  or  other  instrument,  the 
ttecation  of  the  judgment  or  order  cannot  be  stayed  by 
4e appeal  until  the  instrument  is  executed  and  deposited 
lith  the  clerk  with  whom  the  judgment  or  order  is  en- 
loed,  to  abide  the  judgment  of  the  appellate  court. 

§  945.  If  the  judgment  or  order  appealed  from  direct 
ftesale  or  delivery  of  possession  of  real  prr)perty,  tlie  ex- 
wrtionof  the  same  cannot  be  stayed,  unless  a  written 
sadertaking  be  executed  on  the  part  of  the  iappellant, 
»ith  two  or  more  sureties,  to  the  effect  that  during  the 
fossessionof  such  property  by  the  appellant,  he  will  not 
Knunit,  or  suffer  to  be  committed,  any  waste  thereon, 
ttd  that  if  the  judgment  be  afl&rmed,  or  the  appeal  dis- 
Bissed,  he  will  pay  the  value  of  the  use  and  occupation 
tf  the  property  from  the  time  of  the  appeal  until  the  de- 
fi^eryof  possession  thereof ,  pursuant  to  the  judgment  or 
»ier,  not  exceeding  the  sum  to  be  lixed  by  the  judge  of 
fte  court  by  which  the  judgment  was  rendered  or  order 
5*de,^nd  which  must  be  specilied  in  the  undertaking. 
«l»€n  the  judgment  is  for  the  sale  of  mortgaged  premises, 
JBd  the  payment  of  a  deficiency  arising  upon  the  sale,  the 
iDtlertaking  must  also  provide  for  the  payment  of  such 
fcticiency. 

Badt7,8ale  or  deliver7-of  possession  of— 21  Cal.  233;  England  r. 
uvB,25Cal.337;  29  Cal.  11;  38CaL  600:  undertakhig.  sec.  941. 
Waste-sees.  745, 746. 

§  946.  Whenever  an  appeal  is  perfected,  as  provided  in 
*e  preceding  sections  of  this  chapter,  it  stays  all  further 
Jfooeedings  in  the  court  below  upon  the  judgment  or  or- 
wr  appealed  from,  or  upon  the  matters  embraced  therein, 
^  releases  from  levy  property  which  has  been  levied 
'ipon  under  execution  issued  upon  such  judgment;  but 
^courthelow  may  proceed  upon  any  other  matter  em- 
''**«d  in  the  action  and  not  affected  by  the  order  ap- 
pealed from.  And  the  court  below  may,  in  its  discre- 
'yo.dispense  with  or  limit  the  security  required  by  this 
«apter,  when  the  appellant  is  an  executor,  administra- 
^  trustee,  or  other  person  acting  in  another's  right. 
^  appeal  does  not  continue  in   force  an  attachment 
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§S  947-9  APPKAu  m  GESBtua^ 

nnleas  an  andertaklng  ba  executed  and  filed  on  the  ] 
of  tlie  appellant,  by  at  least  two  sureties,  la  ilonbla 
amount  of  the  debt  claimed  by  bim,  that  the  appel! 
will  pay  all  coats  and  damiiRes  which  tbe  respondent  i 
Bustain  by  reason  of  the  Atra.chment,  in  case  ttia  orde 
the  court  Delow  be  sustained;  nnd  unless,  within  five  d 
after  the  entry  of  the  oii]er  appealed  from,  auch  apj 
be  perfected.  [In  effect  July  1st,  1S74.] 
Sla7  of  proo«edlngi-seo.  WSn;  7  CaL  133;  «  CaL  S«4[  KC»U  71 

Secnriiy  of  encotor,  ete.-Me  sec.  aea. 

g  947.  The  undertakinEs  prescribed  by  sections  i 
hundred  and  forty-one,  nioe  hundred  and  forty-two,  I 
hundred  and  forty-three,  and  nine  hiiudred  and  forty-] 
may  be  In  one  instrument  or  seTerat,  at  the  option  of 
appellant. 
Undartakings-aec.  MI,  noteB. 

§  948.  The  adverse  party  may  except  to  the  snfficle 

of  tlie  sureties  to  any  ot  the  undertakings  mentionei 
sections  nine  hundred  and  forty-one,  nine  hundred 
forty-two,  nine  hundred  and  foity-three,  and  nine  hi: 
red  and  foriy.flve,  ot  any  time  within  thirty  days  a 
the  illing  of  such  undertaking;  and  unless  tliey  or  ot 
Buteties,  within  twenty  days  after  the  appellant  lias  b 
served  with  notice  of  such  exception,  justify-befor 
judge  of  the  court  below,  or  county  clerk,  upon  five  di 
notice  to  the  respondent  of  the  time  and  place  of  jus 
cation,  execution  of  tiie  judgment,  order,  or  decree 
pealed  from  is  no  longer  stayed;  and  in  all  cases  wl 
an  undertaking  is  reiiuiied  on  appeal  by  the  provision 
this  title,  a  deposit  in  tbe  court  below  of  the  amoun 
the  jad^raent  appealed  from,  and  three  hundred  dol' 
in  addition,  shall  i>a  cqiiivaleDt  to  filing  tbe  undertaki 
nnd  in  all  cases  the  undertaking  or  deposit  may  be  wai 
by  the  written  consent  ot  tbe  respondent.  [In  of 
jiarch  0th,  1880.] 

JuBtiacBtlan  of  lOTMiw-Meeer.M);  ICal.  IM:  nC)i].3I3:  ni 
or,  l^Csl.lfW;  ISCal.MI:  oB«c(or  failure,  IV  CaL  m,m\  17  CaL 

April  btu,  W.  i  Phc.  cTllj'.  301 :  before  conaty  juOae',  trior  to'ai 
liie(i.lscal.«etli  llCaLai^:  w^vei,32CaL19. 

§  949.  In  cases  not  provided  for  in  sections  nine  bund 
anil  forty-two,  nine  hundred  and  forty-three,  nine  bund 
and  forty-four,  and  nine  hundred  and  fotty-rivo,  the  | 
fecting  of  au  appeal  by  giving  the  uudertakinz  or  mak 
the  deposit  mentioned  in  section  nine  hundred  and  £oi 


Ht  APPEALS  IN  GEMEBAL.  §§  950-2 

•e,  Stays  proceedings  in  the  court  below  nf)on  the  judg- 
Best  or  order  appealed  from,  except  where  it  directs  the 
aile  of  perishable  property ;  in  which  case  the  court  below 
ny  order  the  property  to  be  sold  and  the  proceeds  there- 
in to  be  deposited,  to  abide  the  judgment  of  the  appellate 
wart.  And  except  also,  where  it  adjudges  the  defendant 
firilty  of  usurping,  or  intruding  into,  or  unlawfully  hold- 
ing public  office,  civil  or  military,  within  this  State.  And  f*  -r  '•••., 
acept  also,  where  the  order  grants,  or  refuses  to  grant,  a  "  ^ 
diM^e  of  place  of  trial  of  an  action.  [In  effect  February  ••  »*-• 
»li,  1S74.  J  ^ 
Star  of  proceedings— 7  Cal.  132;  19  CaL  118;  24  CaL  569;  25  Cal.  3.T7 ;                          ^    i 


111" 
'i(i 


.    I.-. 


'  *       •'•  ■   II. 


(*  »  <ti.  • 


§  950l  On  an  appeal  from  a  final  judgment,  the  appel- 
fcntmust  furnish  the  court  with  a  copy  of  the  notice  of 
^al,  of  the  judgment  roll,  and  of  any  bill  of  exceptions  ^ 

^statement  in  the  case,  upon  which  the  appellant  relies. 
Any  statement  used  on  motion  for  a  new  trial,  or  settled  *" 

6er  decision  of  such  motion,  when  the  motion  is  made  "T 

Jon  the  minutes  of  the  court,  as  provided  in  section  six  5[|  — ^ , 

fadred  and  sLxty-one,  or  any  bill  of  exceptions  settled,  "■*•-«  ««»«-^'  • 

■provided  in  sections  six  hundred  and  forty-nine  or  six 

wwred  and  fifty,  or  used  on  motion  for  a  new  trial,  may  jf^«-*-  wi,^,^^ 

•used  on  appeal  from  a  final  judgment  equally  as  upon  vi*^. 

in""  ■*•«„.... 


-»•»    1(1* 
*  ■ »  ■••  u  ., 


Jppeal  from  the  order  granting  or  refusing  the  new  trial.  i| 

[ueffectJuly  1st,  1874.] 


'".*■  •«.« 


F^n  on  appeal  from  judgment— 53  Cal.  281;  Welch  v.  Allen, 

«>.»tU,1880:  notice  of  appeal,  8  Cal.  340: 10  Cal.  490;  29  Cal.  430 ;  3.'3  Cal.  -,.,,,„ 

ft  jud^pient  roll,  sec.  670  and  notes;  47  Cal.  004;  S^l  Cal.  251 :  excep-  '-'•'■- 

JS^Mc.  P56:  2  CaL  64;  32  CaL  91;  47  CaL  640, 643;  60  Cal.  508, 524;  51  ., _ 

ftl  110;  53  Cai,  602.  J  '«-»   •*,  , ..,.,.  „ 

ftaa»CTipt-generaUy,  sec.  129n :  8  Cal.  340 ;  10  Cal.  491 ;  24  Cal.  2G7 ;  26  i  ,^, 

«-«J:  2T  Cat  649;  28  Cal.  555:  29  CaL  461, 486;  31  Cal.  107,657;  34  Cal.28.  *:  r.^    '""•     "'  -"u 

J5;Ji^.l84:  36  Cal.  129,521,  680;  39  CaL  93;   43  CaL  177,458,482;  47  l|,  " "^^ 

gf-.wS;  43 Cal.  23;  49  CaL  340:  authenticsltlon  of,  sec.  953  and  notes'  «'"'•»'•''..      i 

^witt,  sees.  950-952  and  notes,  «e<pra.  **-    ■  -     ... 

§95L  On  appeal  from  a  judgment  rendered  on  an  ap-  "*■»...        ^"  ' 

N,  or  from  an  order,  except  an  order  granting  or  ref  us-  «  , .    ,.    r  i, 

r  "Jganew  trial,  the  appellant  must  furnish  the  court  with  ■*'  *•    « 

\  *copy  of  the  notice  of  appeal,  of  the  judgment  or  order  ••"•••  "*        ;i 

JPP^led  from,  and  of  papers  used  on  the  hearing  in  the 
"^elow.    [In  effect  July  1st,  1874.] 
^"PO*  on  appeal  firom  judgment— compare  sec.  950n. 

As*!*  ®^  appeal  from  orders— 26  Cal.  584;  27  Cal.  685;  28  CaL  649; 
■'«.5M;47CaL167. 

A  952.  On  an  appeal  from  an  order  granting  or  ref  us- 
JK  anew  trial,  the  appellant  must  furnish  the  court  with 
•  '*Py  of  the  notice  of  appeal,  of  the  order  appealed 


*■■*■  linspi 


fiom,  and  of  the  papers  designated  in  section  six  litin 
&nd  aixty-one  of  tliis  Code.    LiQ  effect  July  Ist,  1874.] 

Papere  on  appeal— generally,  see  aoca.  But,  091. 

Order  as  to  new  Rial— record  on  appeal  from,  39  Cal.  MD:  21 
SMi  23  Cal.  59;  WCal.  «I2!  «  C»L  IH;  TlioaipsoQ  e.PaCTersDn, 

§  953.  The'copiea  provided  for  in  the  last  tbree 
tions  must  be  certiaeil  to  be  correct  by  the  clerk  or 
allorneyB,  aod  laust  he  accompanied  with  a,  certillca 
the  clerk  or  attomeya  that  an  undertaking  on  nppca 
due  form,  has  been  properly  fded,  or  a  stipulation  of 
patties  waiving  an  undertaking.  [In  effect  July  lac,  li 
Oortifioate-4J  Cal.  GW;  43  Cal.  S),  N  i  51  Csl.  420j  Winder  D.  Hen( 

Silpnlaiion^  Cal,  83;  generally,  S8Sn. 

TrasacrlpI— 5iec.  KOa. 

Review  on  appeal— see.  63n:  wben  certiorari  proper  mode,  I 


appellant  f. 
ear  ma^  bo  d 


§  954.  If  the  a 

Eapera,  the  appea 
B  dismissed  tor  insulhcieocy  of  the  undertaking  ther 


tic^of  the  Supreme  Court,  be  tiled  in  the  Suprome  Ci 
before  the  Iieatiog  upon  motion  to  dismiss  tlie  appeal. 
Requisite  papers  ool  faraiabad— Ditmfual for,  sec.  I3tii ;  2  C^ 
lM.lW;BCal.  ls5i23Cal.eSlLa3Cal.a7ij«Cal.414!MCal.8li  Vf 
a.  Ceuter,  Harcli  lat,  1880.  6  Fac.  G.  L.  J.  411;  Sulnettl  v.  Brtiniaril 
Aprinili,lS80.SPac.C.L.J.32!):motion.8Cal.S4Ii38Ca].<37:4i 
WU!  4900. 151:  restoration  or  appeal.2  Gal.  102;  IlCal.frli;  isbni 
8ali4liliued  un^irtaUiie,2l  Uat-ill;  S3Ca].S2e;  Hi  Cal, 375;  fiscal 

§  955.  The  dismissal  of  an  appeal  is  in  effect  an  affi 
ance  of  the  judgment  or  order  appealed  from,  unless 
dismissal  is  expressly  made  witnout  prejudice  to  anol 
appeal. 

EfTbcl  of  dismissal— 13  Cal.  324:  IGCal.ZO':  4aCaLll)l,2;G:  Spli 
0.  BrlBoanlello,  AptiL  illi,  188li,  6  Pac.  C.  L.  J.  329. 

Oontrol  over  jadgment  on  appeal— «ec.  Un. 

§  956,  Uponanappeal  froma  judgment, thecourt  I 
review  the  verdict  or  decision,  and  an;  intermediate 
der  or  decision  oxcopted  to,  which  involves  the  merits 
necessarily  affects  the  judgment,  except  a  decision  or 
derfrom  wlilch  an  appeal  might  have  been  taken,  [, 
proved  April  3rd,  ISTii— in  effect  Juno  1st,  1870,] 

Beview  on  appeal— mo,  5an;  AsMcy  cOlnuDead,  April  21a[,  IS 
J.  388;  Free'mauc.  Campbell,  i^20tli.  Ia3tt.  9Fac.  c'l,  j!  333, 

Intermediate  ordcm—A'im-apptala^U,  SB8  under  sec.  aS9n :  erol" 


^ 


%  APPBASJS  IN  OENERAXi.  §§  957-^ 

telDneord.28  Cal.  170. 2<«;  41  Cal.  136;  43  CaL  2M;  49  GaL  180,  300. 
ifttttHgjudgment,  24  Cal.  447. 

I  J^pealable  order—not  reviewed,  42  CaL  387. 

Ccrtiaraii-where  no  appeal,  53  Cal.  495. 

§  957.  When  the  jadgment  or  order  is  reversed  or  mod- 
ified, the  appellate  court  may  make  complete  restitution 
rf  all  property  and  rights  lost  by  the  erroueous  judgment 
fir  order,  so  far  as  such  restitution  is  consistent  with 
pection  of  a  purchaser  of  property  at  a  sale  ordered 
5^  the  judgment,  or  had  under  process  issued  upon  tlie 
;j%Dent,  on  the  appeal  from  which  the  proceedings  were 
not  stayed;  and  for  relief  in  such  cases  the  appellant  may 
pfQ  I]i3  action  against  the  respondent,  enforcing  the  judg- 

ent  for  the  proceeds  of  the  sale  of  the  property,  after 

Incting  therefrom  the  expenses  of  the  sale.    When  it 
irs  to  the  appellate  court  that  the  appeal  was  made 

'delay,  it  may  add  to  the  costs  such  damages  as  may  be 

[In  effect  July  1st,  1874.] 

]  i^ndgment  rerersed— sec.  966,  also,  sec.  53n. 

Jbdifled-secSSn;  Kern  Valley  Bank  v.  Chester,  June  8rd,  1880,  5  * 
,ne.C.L.J.620. 

Bestitntion-10  CaL  335;  14  Cal.  667;  18  Cal.  275;  46  Cal.  275;  48  Cal.  639. 

Colts  on  appeal— generally,  sec.  1034;  33  Cal.  161 :  and  for  costs  be- 

Sietc.:  see  sees.  1022-1039:  where  modification  of  Judgment,  sec.  •^^ia^.  i 

«. saM.  2;  1  Cal.  51 ;  13  Cal.  491 ;  18  Cal.  689 ;  43  Cal.  293.  p*^ '■  . — 

Appeal  for  delay-damages,  as  penalty,  23  Cal.  649;  33  Cal.  161;  63  *■*"   *       "  "''**•  j        j 


§  958L  When  judgment  is  rendered  upon  the  appeal,  it 
yisthe  certified  by  the  clerk  of  the  Supreme  Court  to  the 
Wfk  with  whom  the  judgment  roll  is  filed,  or  the  order 
IjK^aled  from  is  entered.  In  cases  of  appeal  from  the 
iWgment,  the  clerk  with  whom  the  roll  is  filed  must  at- 

«fl  the  certificate  to  the  judgment  roll,  and  enter  a  min-  ,  i^  , 

Weof  the  judgment  of  the  Supreme  Court  on  the  docket;  Si„;    ^"         **  j 

Jginst  the  original  entry.  In  cases  of  appeal  from  an 
•der,  the  clerk  must  enter  at  length  in  the  records  of  the 
JJjrtthecertificate^received,  and  minute  against  the  en- 
•'yof  the  order  appealed  from,  a  reference  to  the  certifi- 
**«•  with  a  brief  statement  that  such  order  has  been 
™ied,  reversed,  or  modified  by  the  Supreme  Court  on 
Appeal. 

'■diment  rendered  on  appeal— sec.  53n:  rehearing,  sec.  129». 

Jemimtiir-ainendment  after,  19  Cal.  127:  costs.  3  Cal.  212:  12  Cal. 
"(> »  OaL  127:  opinion,  sec.  129n:  power  of  court  below.  3  Cat.  214;  32 


(- 

/'"'^. 

'    rr 

i>* 

*«. .« 

*    t'l.    - 

•« 

ki 

"  '  «  . 

^'     JK- 

1     1'.  » 

*•     • 

m    ■('] 

"     '  •     I-*.,  * 

«"•-.. 

-           .,.   ^     , 

'     , 

jf  '-»*»• 

*•,            ' 

•* 

■«•     .    <l>'^ 

•<»  ■  ,    . 

'    "^  •»  <l». 

tak     A' 

1                     J. 

t;:: 

■"^^.^ 

«»•«».«'■'''' 

£"" 

•'••"  to-dn* 

■      :i>     •»•    lite* 

•wasvf- 

1     '    1»'   «U«t 

•  »4!i3-    •-  . 

3tJ«'iife- 

^   ■  «fe 

'-•"-.IM*,, 

3***    "*•"' "^'M»« 

"  '"-*■-  -K.^ 

"    "H* 

"  *»'-  « , 

•"<i»i      ,^ 

.«■»«.  ^  ».** 

■"^     1    4 

'  i-'-v 

' 

*•  '  -  1 

'  '*» 

uminuB'  o^ti 

■  ';J 

**»"•.  .«r 

,» ...  t" 

CaL4l4i  a3Cil.484;  tlCal.SM;  <9CaJ.  IM.BI}:  recalUng.  !3  Cai. : 

§  959.  The  proTisioDS  of  this  chapter  do  not  app! 
appeals  to  Superior  Courts.  [In  effect  March  9tli,  l&U 
Appaill  to  SaptrloT  Oonrti-MO.  Mt-MS. 


c:.^> 


CHAPTBE  n. 
Ala   TO   SUPKEtUB   COURT. 

ppeal  DU7  be  taken. 

D  whatca0e«  ADpCHLftd  from  JoBtlCAS' C<iarta.  **«*       -  ^  * 

ftcnton  uid  odmliiUtt^rs.  witere  appolntmfnt  va-  ^     '-  ^^ 

appeal  may  be  taken  to  the  8upreme  Court,  ■■  x:  ^  **' 

JrConrf,  ia  the  following  cases;  — •—  »_ 

nal  judgment  entered  iu  an  action  or  ape-  ■-   —  '_,     H 

3g  commenced   in   a   Superior   Court,    or  -   ^     ""    -j 

.Superior  Court  from  anotner  Court;  "■~.  ,'^'* 

aider  grantiD^  or  refusing  a  new  trial;  or  —    -  "i_^ti 

sac  lying  an  injunction;  or  retusing  to  grant  f  —      _Jl 

injunctioo;  Or  dissolving  or  refuaing  to  dis-  "^— « J' 
liment;  or  changing  or  refusing  to  cliange 

'ial;  from  anyspecial  ordermade  after  linal  #■■••   

I  from  such  interlocutory  judgment  iu  ao-  J          ~  ^ 

ition  as  determines  the  rights  and  interests  ^».  .^^ 

ive  partiesand  directa  partition  to  be  made;  "~  *"     — *■ 

idgment  or  order  granting,  refusing,  or  re-  '"•    _     — • 

testamentary,  or  of  administration,  or  of  '-^  C*  ^"^ 

or  admitting  or  refuaing  to  admit  a  will  to  ""  «• 

ainst  or  in  faTOr  of  the  validity  of  a  ^viil,  ,^^ 

e  probate  thereof:  or  against  or  in  favor  of  1          — *•■• 

property,  or  making  an  allowance  for  a  '—■    >    . 

d;  or  against  or  in  favor  of  directing  the  ji"  — 

,  or  conveyance  of  real  property;  or  set-  _i'      -          ' 

afusing,  allowing,  or  directing  tho  dlstribu-  *! 

iQ  of  an  estate,  or  any  part  thereof;  or  tlie  ^  ,       _  ■    , 

debt,  claim,  legacy,  or  dialributlve  pbare;  ■!  ^    ■^"  ' 

or  refusing  to  confirm  a  report  o£  ao  ap-  -r— -  -i  '  '  ■, 

apart  <he  homestead.  •»,,  ..i 

.  App«al  from  final  jadginBDt-—compmre  sec.  ^B,  '^  ■- 

■    Appeali  from  ordent—compAie  Bee  93S,  aabd.  3, 

.  Appoala  from  probata  dacisiona— ireaerally,  see 
Cal.  be^:  special  administratlDi).  granting  no  appeal, 
nsblp,  4)  Cal.  N:  teCualog  probate,  38  CaTTt:  setcing 


\ 


g§  944-6        APFSAu  9 

1*  Cal.  MTTaTck.  213:  11  Cal.  M3;  13  Cal.  611 ;  Eacafc  of  Montgon 

§  964.  Tlie  foiegoiDg  Bection  doas  not  apply  iu  a 
appealed  from  Juslices',  Police,  or  other  inferior  cou 
Bxcept  caaea  of  forcible  entry  aod  detainer,  and  cases 
volving  tUe  ticlo  or  poaaession  of  real  property,  or 
legality  of  an^  tas,  impost,  asaessment,  toll,  or  munic: 
tine,  or  in  ^rhich  tho  demand,  exclusive  of  interact,  or 
value  of  the  property  in  controversy,  j  .  . . 

hundred  dollars. 

AppsalB  to  6np«iic>r 

FoTclbls  entry  and 
Couita,  tec.  113,  eabd.  1. 

§  963.  When  an  executor,  administrator,  or  ^uard 
who  has  given  an  ofBoial  bond,  appeals  from  a  judgn: 
or  order  of  the  Superior  Court  made  in  tbe  proceed! 
had  upon  the  estate  of  irhich  ha  is  exscntor,  adminia 
tor,  or  giiaidiati,  liia  official  bond  shall  etaud  ia  tbe  pi 
of  an  undertaking  on  appeal;  and  the  sureties  ther 
shall  be  liable  as  on  such  undertaking. 

Uadertakiiig— on  appeal,  and  gcQerally,  see.  941,  notes. 

Probata  appaala— aec.  S63,  labil.  3  aad  aotea. 

g  966.  When  tbe  jadgment  or  order  appointing  aa 
ecator,  or  administrator,  or  guardian,  is  reversed  on 
peal,  for  error,  and  not  for  want  of  jurisdiction  of 
Uoart,  all  lawful  acts  iu  administration  upon  tbe  est 

SerforJiied  by  such  executor,  or  ailminiatrator,  or  gi 
ian,  if  he  have  qaaliHed,  are  as  valid  as  if  such  jad^ 
or  Older  had  been  afflrmed, 

Appolotmant  of  eisoator,  ato appeal  from,  aoc  M3,  lubd.  3. 

~     ■  verial,ote.-«e<i.»I. 


UTEALS  TO  SDTERIOK  C00BT9.  gg  974-9 


CHAPTEE  ni. 
IJ9    TO    SUPERIOR    COURTS. 


party  dissatisfied  with  a  judmneutren- 

1  action  in  a  Police  or  Justice's  Court,  mar 
Dm  to  tbe  Superior  Court  of  tlie  county,  at 
lin  tliirty  days  after  tlie  remlition  of  tlia 
le  appeal  is  taken  liy  filiug  a  nottcaof  ap- 
lustice  or  judge,  and  aeiving  a  copy  ou  the 
Tbc  notice  must  state  wlietlier  the  appca! 
tbe  whole  or  a  part  of  the  judgmeat,  and  if 
hat  part,  and  wbethec  the  appeal  is  taken 
f  law  or  fact,  or  both. 


ID  a  party  appeals  to  the  Superior  Conrt  on 
Lw  alone,  ha  must,  within  ten  days  from  tlio 
udgraent,  prepare  a  statement  of  the  case 
ime  with  tbe  justice  or  judge.  Tbe  stare- 
atain  the  grounds  upon  which  the  party  ia- 
— '  "  appeal,  and  so  much  of  the  evidence 
--  explain  the  grounds,  and  no  more, 
he  receives  notice  that  the  stare- 
the  adverse  party,  it  dissatislied  with  tlie 
le  amendments.  The  proposed  statement 
nts  must  be  settled  by  tlie  justice  or  judge; 
idment  he  filed,  the  original  statement  Htiinds 
Tbe  statement  thus  adopted,  or  as  settled 
or  judge,  with  a  copy  of  the  docket  of  tlie 
ge,  and  all  motions  flled  with  him  by  the 
'  the  trial,  and  the  notice  of  appeal,  may  be 
tearing  of  the  appeal  before  tbe  Superior 


X" 


c- 


V 


§  976.  When  a  party  appeals  to  the  Snperiar  Com 
queationa  ot  fact,  or  on  qucatlona  of  both  law  and  : 
no  Btatement  need  be  made,  but  the  action  must  be  1 
anew  in  the  Superior  Court.  [In  effect  March  2&th,  1 
Tried  answ-S  Cal.  U,  71;  10  CaL  19;  11  CbL328:  conduolor 


.             ic  judge,  a 
Hndertaking  as  required  ir  " '  — *'- 


.  r  adopcloD  of  atatement,  If  any,  the  ioj 
or  judge  must,  within  five  days,  traonmit  to  the  clei 
the  Superior  Court,  if  the  appeal  be  on  questions  of 


IT 


Ml 


settled,  the  notice  of  appeal,  and  theundei 
iiiB  nmui  ui-,  if  the  appeal  beontjuestionsot  fact,  or 
lnw  and  fact,  a  certilled  copy  of  Lis  docket,  the  pleadi 
all  noticca,  motiooa,  and  other  papers  filed  !a  the  ca 
the  notice  of  appeal,  aad  the  undertaking  Tiled:  and 
3  or  judge  may  be  compelled  by  tho  Superior  C( 

,  .  order  entered  upon  motion,  to  transmit  such 
pers,  and  may  be  fined  for  neglect  or  refusal  to  tran 
tbe  same.  A  certified  copy  of  such  order  may  be  se: 
on  the  justice  or  judge  by  tbe  party  or  his  attorney, 
the  Superior  Court,  either  party  ma^  have  tiie  benefi 
all  lezal  objections  made  in  tho  Justice's  or  Police  Cc 
[In  ef ect  Alarch  26tb,  18S0.] 

payment  ol  foe*— it  CsLaS:  S  OtL  W7!  i  CiL  Gil.  I^ttnsmi 
nooid-9  Cat.  II. 

§  978.  An  appeal  from  a  Justice's  or  Police  Cou- 
not  effectual  for  any  purpose,  unless  an  undcrtakinj 
filed  with  two  or  more  aareties  in  the  sum  of  one  huni: 
dollars  for  tbe  payment  of  the  costs  on  the  appeal;  o 
a  stay  of  proceedings  be  claimed,  in  a  aum  equal  to  ti 
the  amount  of  the  judgment,  including  coats,  wlien 
judgment  is  for  tbe  payment  of  money;  or  twice  the  vi 
of  property,  incloding  costs,  when  the  jutfgnient  is  for 
recovery  of  speeitio  personal  property,  and  must  be  i 
dltioned,  when  the  action  is  [or  the  recovery  of  moi 
that  the  appellant  will  pay  the  amount  of  the  juden 
appealed  fi'om,  and  all  costs,  if  the  appeal  be  withar^ 
or  dismissed,  or  the  amount  of  any  judgment  and 
costs  that  may  be  recovered  against  him  in  the  actio: 
the  Superior  Court.  When  iJie  action  is  for  the  recoi 
ol  or  to  enforce  or  foreclose  a  lien  on  specifio  per9< 
property,  tbe  undertaking  must  be  conditioned  that 
appellant  will  pay  the  judgment  and  costs  appealed  fr 
and  obey  the  order  of  the  court  made  therein,  if  the 


O  BUPEBIOB  COUSIS.  8  ^^ 

draim  or  distnlssed,  or  any  jndgment  and 

ay  be  recovered  Bsainst  liim  in  said  action 

lor  Court,  and  will  obey  any  order  mndo  hy 

irein.    Whan  tbe  judgment  appealed  from 

elivery  of  posBession  of  real  property,  tbu 

the  same  cannot  be  stayed  unfeas  a.  written 

be  elBcuted  on  ilia  part  of  the  appellaiic,  » —      ^   ,„ 

more  sureties,  to  tlia  effect  tbat  dunno  tliu  ^  t         ,  ' 

anoh  property  by  the  appellant,  he  will  not  •■  ^.       ^  ^ 

offer  to  be  committed,  any  waata  thereon,  •>  '  ~ 

;he  appeal  be  dismisaed  or  withdrawn,  or  ^    j     ;.    ■__-^ 

;  affirmed,  or  iadgment  be  recovered  ajjuiust  ~  .   .   ,    _ 

ctlon  in  tbe  Superior  Conn,  he  will  pay  the  «■  ^-    -■  -  * 

use  and  occupation  of  the  property  from  tiia  -  •  - .   "-  ■ 

ppeal  nntil  the  delivery  of^poaacssion  there-  '    "'  J  , 

I  will  pay  any  judgment  and  costs  that  m^iy  ^   ""     ■■      ' 

against  him  in  said  aotion  in  the  Superior  ...  "     -  -.-' 

eeeding  a  Bum  to  be  fixed  by  the  justice  of  «...;'■*"" 

a  which  the  appeal  is  taken,  and  which  aum  ».  ^     ■    ■■* 

Eified  in  the  undertaking.    Adtpoait  of  tlie  V.^         ',' ' 

ba  judgment,  including  all  costs  appcilod  -— »• 

he  value  of  the  property,  Including  all  costa 

r  the  recovery  of  Bpecitio  personal  properly,  /•-*.-  i..,„^ 

Ice  or  judge,  is  equivalent  to  tbelilingof  the  •*•■  ,.__ 

and  in  auch  eases,  the  justice  or  judijo  must  %mt.  \     '.-ilk. 

money  tothe  clerk  ot  the  Superior  Court,  [rj  '^r -•  •   ■,.». 

idouton  theorderot  thecourt.   Theadverso  .n,   ..:..  i»  ui, 

icept  to  the  sufficiency  of  the  sureties  wilhiu  "   --~-i^ 

«r  the  filing  of  the  undettaking,  and  unlusa 

Buieties  justify  before  the  justice  or  judrto  J'*"  -».'-.,.__. 

lays  thereafter,  upon  notice  to  tho  nilvcr.io 

amounis  stated  in  their  affidavits,  the  iip-  t-->  ^     '  ""; 

legsrdedasif  no  auch  undertaking  had  been  ^•~..    ^-        [' 

ffect  March  26th,  IBaO.]  ■—    -;    .: '  ] 

CaLsaiflCfll.OTl.  "  '  '    '  '"■■■  -    t 

BFtlngti>-47CiiLeM:]iutmcatlrai.sec.MS.  S  ^     ''  '' 

an  execution  be  iaaued  on  the  flling  of  the  ■•"*- 

slaying  proceedings,  the   justice  or  JuiJro  ■"•■•• .™.  ■■  '■ 

ar,  direct  the  officer  to  stay  all  proceedings 
.  Such  officer  must,  upon  payment  of  iiis 
oea  rendered  on  tha  eiecution,  thereupon  re- 
iroperty  levied  upon,  and  deliver  the  aame  to 
t  debtor,  together  with  all  moneys  collected 
rotherwiae.  If  his  fees  be  not  paid,  the  olS- 
Q  so  much  of  the  property  or  proceeds  thereof 


til,  is80.] 


AM-KALS  TO  BDPKKIOB  COURTS. 

aeceBsai7  to  pay  the  same.    [In  el 


Stay  of  proDoi 

§  9SCX  Upon  an  appeal  heard  upon  a  statement  of 
case,  the  Superior  Court  may  ravlew  all  ordeni  affect 
tlio  judgment  appealed  from,  and  may  set  aside,  or  c 
llnu,  or  modify  auy  or  sli  of  the  proceedioga  Bubsequ 
to  and  dependent  upon  Buch  judzment,  and  may,  if  nei 
sary  or  proper,  order  a  new  trial,  when  the  actioi 
tried  anew  on  appeal,  the  trial  mast  be  condncted  in 
rflspGcta  as  other  trials  In  the  Superior  Court,  The] 
visions  of  this  Code  as  to  obnDging  the  place  of  trial,  i 
nil  the  provisions  as  to  trials  in  the  Superior  Court, 
applicalile  to  trials  oa  appeal  in  tbe  Superior  Court.  '. 
It  failure  to  prosecute  an  appeal,  or  unnecessary  dela; 
bringing  it  to  a  hearing,  the  Superior  Court,  after  not 
may  order  the  appeal  to  he  dismissed,  with  costa;  an< 
it  appear  to  such  court  that  the  appeal  was  made  sol 
for  delay,  it  may  add  to  tbe  costs  such  damages  as  n 
ha  just,  not  eiceeding  twenty-five  per  cent  of  the  ju 
tnent  appealed  from.  JudgmeiitB  rendered  la  tbe 
perior  Court  on  appeal  shall  have  tbe  same  force  i 
ufFect,  and  may  be  enforced  in  the  same  manner,  as  ju 
tucnts  ia  actions  commenced  in  tbe  Superior  Covut. 
tfFcct  March  26th,  1880,] 

HBWlrial-8CaI.iaT;  OCal.SU;  WCaLMJ, 

□oadiictDf  trial— ganBT>Il7,M0.  W7ni  HDenOmeDt  to  plBiOlngi 

TraiufeT&omJiutloas'Oonrt— IT  GbLSBi  MO«LHi, 
DinnlnBlofappaal-ncal.aea!  mCsLmz. 
Appaal  for  d<laf~conpare  lee.  xnii. 

CHAPTER  TJXXL  ' 

An  Act  to  rgwoJ  chapters  four  and  jJm,  <tftiti*  Uiirtttn 
part  (100,  of  the  Code  of  dvU  Frocedtire,  and  each  < 
even  section  of  said  duaiteri  four  and  Jive,  rtlatlni 
i^peait  in  civil  action*.     [Approved  April  ICth,  1880.] 

The  People  of  the  State  of   California,  represented 
Senate  and  A-ssemhly,  do  enact  as  follows: 
§  1.  Chapters  tour  and  five,  of  title  thirteen,  of  j 

two,  of  the  Code  of  Civil  Procedure,  and  each  and  ev 

section  of  said  chapters  four  and  five,  [£§96&-9S0JaTehi 

by  repealed. 
g  2.  This  Act  shall  take  effect  immediately. 


TTTtB  XIV. 

MlseellaneoTis.  FrovistoiiB. 


ispection  o!  vritings. 

otionsaud  ordera. 

□tices,  and  filine,  and  service  of  pap«n. 


il  proviBions. 
[3511 


\ 


CHAPTER   I. 

PROCEBDmOS  A<fAIN8T  JOUTT  DEBTOE 

;  MP.  PutM  not  nunmanea  In  kHod  on  Joist  contract  mar  ban 

momd  >ner  Jndgnient. 
J  gcg.  BdmmoMliittaMcBM.wliUtocODtaln,  uilhoirMrYeil. 
i  «gl.  AlBiUilt  to  aceoiUMny  summons. 
ioia.  Answer, wlwallleaiDdwIincicmay contain. 
I  M9.  Wtaal conatltate (bspleuUngs  Id tbe ewe. 
i  Mi.  luocs,  bow  tried,   verdict,  wliu  to  lie. 

§  989.  When  a  judgment  is  recoTeied  against  one 
more  of  several  persons,  joiDlly  Indebted  upon  an  oblij 
liuD,  by  proceeding,  as  provided  In  aeccion  four  hundi 
and  fourteen,  those  who  were  not  originally  served  with.  1 
suinnuons,  and  did  not  appear  to  the  action,  may  be  au 
inoned  to  show  cause  why  they  should  not  be  bound 
tlie  judgment  in  the  same  manner  as  though  they  li 
heea  or^inally  served  with  the  summons. 

Cognate  provlilDni— seca.  3S3,  111.  {179. 

Bonnd  by  the  Jadgment— 4SCal.ua:  irat  no  actloD  on  Jodgmonl 

§  990.  The  summoiis,  as  provided  ii 

must  describe  tba  judgment,  and  requii 
moued  to  show  cause  why  lie  sboiila  n 
:md  must  be  served  in  the  same  maoD 


tbe  peraon  su 

■■  be  bound  by 

r  and  teturtia.1 

Itis) 


g  991,  T!ie  summons  must  be  accompanied  by  an  a 
davit  of  the  plaintiff^  Ms  agent,  representative,  or  att 
tiey,  tliat  the  judgment,  or  some  part  thereof,  remai 
unsatisfied,  and  must  specify  the  amount  due  thereon. 


^ting  up  any  defense  which  may  have  a_._ 
ttubsequently;  or  he  may  deny  liis  liability  on  the  obli^ 
tion  upon  which  the  judgment  waa  recovered,  except 
discharge  from  such  liability  by  the  Statute  of  Limltatlbi 


99M 

tJie  antniDoiis,  with  the  affidavit  annexed,  and 
,  constitute  Che  written  allegations  in  the  case: 
his  liability  on  the  obligation  upon  wblcli  the 
vas  recovered,  a  copy  of  the  original  complaint 
5nt,  the  summons,  with  the  affidavit  annexed, 
twer,  constitute  such  written  allegations. 
■he  issnes  formed  may  he  tried  as  in  other 
when  the  defendant  denies,  in  his  answer,  any 
the  obligation  upon  which  the  judgment  was 
f  a  verdict  be  found  against  him  it  must  be  foe 
ing  the  amount  Temaining  unsatisfied  on  such 
Igment,  with  interest  theieou. 


,c--~~ 


\ 


I- 
CKArTEE  n. 
OFFER  OF  THE  lftu'iINDA2TT  TO  COUPE 
SMI 
sy 
ort 
tlie 
file 
(!ler 
the 
iiliK 
,icif» 
Jul; 
Be 
0£ 
Co 


§  997         OFFEB  OF  DBFBNDAST  T 


p  aa  offer  ot  tbe  detenduit  to  compromlu  liter 

g  997.  The  defendant  may,  at  any  time  before  thet 
or  judgment,  serve  upon  the  plaintifE  an  ofiei  to  ali 
judgment  to  be  taken  against  Lira  for  the  sum  or  propei 
or  to  the  effect  therein  specified.  If  the  plaistitf  ace 
tlie  oSer,  and  give  notJce  thereof  within  five  daiys,  be  n 
llle  the  offer,  with  pioof  oE  notice  of  acceptance,  luid 
■'— '■  — -ist  tiereupon  enter  jadgment  accordingly. 

e  of  acceptance  be  not  given,  the  offer  ia  to 

deemed  withdrawn,  and  cannot  be  given  in  evidence  u] 
i.he  trial;  and  if  the  plaintiff  fail  to  obtain  a  moce  fa^ 
•.Me  judgment,  he  cannot  recover  costs,  but  must  pay 
defendant's  coata  from  the  time  of  the  offer.  [In  efl 
July  1st,  187*.] 

~  "       "         l-!iC»LS8a. 

dmlwton.Kc.EDTB:  eqnlTilent  to  MDder,  lec  MI4 

Cognovtt  aa  admisiion-.^  Cal.  60T. 

JadgnwDt— entered,  21  Cil.  M!  1  l)ycoDlualoii,eee.lltl. 

DaCendaDf •  eom-39  CaL  2M. 


OHAPTEE  m. 
[PECnON  OF  WKITUTOS. 

hf  dcsuud  luspectloa  and  copy  ol  a  book,  pBp«r,et<:. 
y  court  in  whicb  an  action  is  pending,  or 
It,  may,  upon  nocice,  order  eitlier  party  to 
iher,  within  a  specified  tima,  an  inapection 
ermission  to  take  a  copy,  of  entries  of  ac- 

book,  or  of  any  documenC  or  paper  in  liis 
under  bis  control,  containinR  evidence  ra- 
lerits  of  tbe  action,  or  tbe  dofense  tlieiein. 
wicb  tbe  order  be  refused,  tbe  court  may 
Qtries  of  accounts  of  the  book,  or  the  docu- 
'  from  being  given  In  evidence,  or  If  wanted 
Y  tbe  party  applying,  may  direct  tbe  Jury 
em  to  be  such  as  He  alteffes  them  to  be; 

may  also  puniBb  the  party  refusing  for  a 
ia  section  is  not:  to  be  construed  to  prevent 
compelling  another  to  produce  books,  pa- 
□ants,  when  bo  is  examined  as  a  witness. 
.1  16th,  1880.] 

odnoHon  of  boobj  et( 


c- - 


\ 


CHAPTER  rv. 
MOTIOITB  AND  ORDERS. 


!.  Order  fur  payment  o[  moaey, 


8  1003.  Every  direction  of  a  conrt  oc  jadga 

entered  in  writiiig,  and  not  inol— '-^  '-  ~  -— ' 

nominated  an  order.   Anapplici 

Order— form  ot,  48  Cal,  13J:  laeatliur,  si 
Interloontory,  n  Cai.IO:  enforcement,  se 


entered  in  writinif,  and  not  Inoladed  In  a  judgment,  i 
nominated  an  order.   An  application  for  an  order  ia  ( 


eibpppBl,  eec. 


i  8  pending.    Orders  t 

uiib  ui  cuurL  um;  bu  made  by  tbe  judge  of  tLe  cou 
any  pact  of  the  State.     [la  effect  March  lOtb,  1880,] 

Fowerof  jadgeat  chambsn-seci.  IM.IW,  176;  M  GaL  S30.I 
Cal.  219;  Judge  lit  another  count}.  33  Cal.  569;  SSCsI.eSB:  caun 

g  1005.  When  a  written  notice  of  a  motion  is  n 
9ary,  it  must  be  given,  if  tbe  court  be  lield  in  the  i 
county,  or  city  and  county,  with  both  parties,  five 
before  tbe  time  appointed  lor  tbe  bearingi  otherwise 
days.  When  tbe  notice  is  served  by  mail,  the  numb 
days  before  tbe  hearing  must  be  increased  one  da 
every  twenty-tire  miles  of  distance  between  tbe  pla 
deposit  and  tbe  place  of  service ;  such  increase,  huwi 
not  to  exceed  in  all  thirty  days;  but  in  all  cases  the  c< 
or  a  judeo  thereof,  may  prescribe  a  shorter  time,  [I 
feet  Mai^i  lOlh,  1880.] 

MotImi,iiotioeof-perioil.nCaL4»iMCaL123i39CiiLM»:  ei 
ETonnOs,  IC  Cal.  nSi  nrltten.  mnat  be,  hc.  lOIDi  !2Cal.4tli  It  Ch 
for  denoaltlons  on  coinniLwlon,4«  Cal.  tag :  order  made  without  a 
Bee.  M7i  LlTermoro  i.  HodgkLis,  April  £8th,  IBBD,  9  Fae.  a  I.  J 
fl]lngcoimt«r«ffldBVIts.!2Sl.l31:  utoppel.  It  Cal.  W7. 

Servlc*— oE  papers  geaerallr.  sec.  1010  tl  uj. 


OBDEBS.  §5  1006-7 

<n  a  notice  of  motion  is  givea,  or  an  order 
la  made  returnable,  be^re  a  Judge  out  oC 
he  time  fixed  for  tbe  motion,  or  on  tba 
tie  order,  ttie  judge  ia  unable  to  bear  tlie 
Iter  may  be  transferred  b;  bis  order  to 
ge,  before  whom  It  miglit  originally  have 

j-SM.lOM  and  note. 

lOAo — need  of  lerrlcfl,  U  CaL  90. 

inever  an  order  for  the  payment  of  a  aum 

ido  by  a  court,  pursuant  to  tbe  provisions 

may  be  enforced  by  execution  in  the  same 

were  a  ludgment. 

iig..*  cmteiDpt,  Kc.  12M  (f  ug. 


■  •'  -I    'i 
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CHAPTBE  V. 


JlOia  NottcM  mnet  be  in  writing,  aud  n 
sr  papers  niBf  be  served  upon  ttie  party  or  c 
theiiiMineTprescribedintbiscliftpter,  whea  not 
pnivid«d  by  this  Code. 


the  party  or  Bttomey  o:_ 

be  made,  or  it  may  be  as  follows: 

1.  If  upon  aa  attorney,  it  ma;  be  made  during  hi^ 
sence  from  bla  oCBce,  by  leaving  the  notice  or  othe 
pets  with  hia  clerk  therein,  or  with  a  peraon  ba 
cbarge  tbereof ;  or  when  there  is  no  penun  in  the  o 
by  leavinK  them,  between  the  hours  of  eight  in  the  u 
ins  andeix  in  the  afternoon,  in  a  conspicuous  place  h 
office :  or  if  it  be  not  open  ao  as  to  admit  of  such  ser 
then  by  leaving  them  at  the  attorney's  residence, 
some  person  of  suitable  age  and  discretion;  and  i1 
residence  be  not  known,  then  by  puttiox  the  same 
closed  in  an  envelope,  into  the  post-ofBce,  directed  to  : 
attorney. 

2.  If  upon  a  party,  it  may  be  made  by  leaving  the  ii( 
or  other  paper  at  hia  realdence,  between  the  hours  of  r 
in  the  morning  and  six  in  the  evening,  witli  some  pe 
of  suitable  Hge  and  discretion;  and  if  his  residenct 
not  known,  by  putting  the  same,  inclosed  in  an  envel 
iuto  the  post-ofiice,  directed  to  such  party. 

Service— ncsl.  191:  S!CiJ.<T9:  ol  notice  of  appeal,  46  CsLW 


, whom  i(  __  ._ 

.  ..  hare  their  offices  in  diSerent  places, 
there  is  a  legular  commnnication  by  mail. 
1st,  1874.] 
,g  tho  ^rrice — 35  CaL  la 


nhom  it  is  to  bo  served,  at  Lis  office  or  place 
ind  the  postage  paid.  The  service  Is  com- 
ime  of  the  deposit,  but  if  witbia  a  given 
!S  after  such  service  a  Tight  may  be  exer- 
t  is  to  be  done  by  the  adverse  party,  the 
hich  such  right  may  be  exercised  or  act  be 
ied  one  day  for  eveiy  twenty-flve  miles  dis- 
i  the  place  of  deposit  aod  tbe  place  of  ad- 
tensioE,  however,  not  to  oaceed  ninety  dejs 
ect  Juiy  Ist.lSTl.] 

lM(ii.;MCllLlS2. 

«briiuu-»CaLiH. 

defendant  appears  in  an  action  when  he  an- 
I,  or  gives  the  plaintiff  written  notice  of  his 

c  when  an  attorney  gives  notice  of  appear-  ,„  '   ■   —  .^ 

After  appearance,  a  defendant  or  his  at-  ,„.  .      ,' 

led  to  notice  of  all  subsequent  proceedings  ,       ]^     -^  *" 

«  is  required  to  be  given.    ButwheteadH-  ~    ■^_"' 

H  appeared,  service  of  notice  or  papers  need  """" 

ipon  him  unless  be  is  imprisoned  for  vauC  I*"-  -»...., 


er  M,  II  CaL  MB;  :i  CsL  51: 11 OL  3W:  a 


gqaent  procaediugs-^ioir  glieu.  Bee.  tOlI. 
lien  a  plaintiff  or  a  defendant,  wbo  has  ap- 
B  out  of  the  State,  and  has  no  attorney  in 
proceeding,  tlie  service  may  be  made  on  tlio 
But  in  all  cases  where  a  party  has  an  at- 
iction  or  proceeding,  the  service  of  papers, 
I,  must  be  npon  the  attorney  instead  ot  ttie 


*':• 


\ 


fSTi 


L6-17  KOiiOEi,  wassa  Ain>  bbbtick  op  papkri 

. ,  except  of  snbpcBQas,  of  writs,  and  otiier  proc 

Id  the  suit,  and  of  papers  to  bring  blm  into  coal 

ithorlCT  of ,  lec.  K3,  inbd.  1,  note :  21  Cat.  t« ;  43  ( 


§  1016.  Tbe  foregoing  provisions  of  this  chapt 
not  apply  to  tbe  serTlcu  of  a  eummons  or  otbar  pt 
or  of  B,aj  paper  to  bring  a  party  ioto  contempt. 

g  1017.  Any  aummons,  writ,  or  order,  in  any  civ 
or  proceeding,  and  all  other  papers  requiriog  service 
be  transmitted  by  telegraph  for  service  in  any  placi 
tlie  telegraphic  copy  of  such  writ,  or  order,  or  paj 
tranamitted,  may  be  served  or  eiecat«d  by  the  offii 

Seraon  to  whom  it  ia  seat  for  that  pnrpoae,  and  ret 
y  him,  if  any  return  be  requisite,  in  the  same  me 
and  with  the  same  force  and  effect,  in  all  respects,  t 
original  thereof  might  be  if  delivered  to  him;  and  I 
ficer  or  person  serving  or  executing  tbe  same  has  tbe 
authority,  and  is  subject  to  the  same  liabililiea,  as 
copy  were  the  original.  The  original,  when  a  writ 
der,  mast  also  be  filed  in  tbe  court  from  which  i 
issued,  and  a  certified  copy  thereof  must  be  preserv 
the  telegraph  otBco  from  which  it  was  sent.  In  se: 
it,  either  the  original  or  the  certified  copy  may  be  us 
the  operator  for  that  purpose.  Whenever  any  docu 
to  be  aent  by  telegraph  bears  a  seal,  either  pnvata  o 
cial,  it  ia  not  necesaary  for  the  operator,  in  Bendin; 
iO  telegraph  a  description  a  the  seal,  or  any  i 

--"- "-nt  thegamemay  be  expressea  ii 

f  tbe  lattera  "L.  S."  or  by  the 


CHAPTER  VI, 
OF  COBTS. 

ttOD  ot  anonie)'!.    Coau  to  partlei. 
■ami  brongbt  du  a  gJutjie  csose  ol  ki 

BBerred.      ™       u  a"  "oc       te    in 
Dpetl  dUoMlODtiri'  wlUi  the  court,  la  t 

n , ,-_., 

■tier  U  mndo  beton 


and  mode  of  compeosatioa  of  at- 

ounaelloTs  at  law  ja  left  to  the  agreumeuC,  ex- 
ed,  of  the  pacties;  but  parties  to  actiona  or 
j^  entitled  to  costs  ana  disburaements,  a 


■neot,  lost,  where,  28  C: 

B,TM,TW,  Nil  JHIcenui«H  m  CMUi  rnui<;iauu.  dims. 
L  19S;  M  cat.  m:  ptaonoKisphja  rrponeis,  sec.  -iU: 
Inn-eoDtoted  wins,  tec.  1332:  eiecutor.  eece.  1903, 
Hda,  w  to,  tee.  Usti  reference  of  claim,  eee.  1M9: 
uoeTtt  01.290. 

Its  lae  allowed,  of  course,  to  tbe  plaintUf, 
ent  Id  hU  favor,  in  tbe  following  oasea : 


\ 


1.  In  an  action  for  the  recovery  of  real  pcoperty; 

2.  In  aa  action  to  recover  the  poasesaioa  of  persi 
property,  where  the  value  of  the  property  atnountj 
three  hundred  doUara  or  over;  such  value  shall  be  dt 
mined  by  the  jury,  court,  or  referee  by  whom  the  ac 

3.  In  an  Bctioa  for  the.recoTer;  of  money  or  dama 
when  plaintiff  recovers  three  hundred  doUara  or  over; 

4.  In  a  special  proceeding; 

5.  In  an  action  which  involves  the  title  or  poaaesalo 
real  estate,  or  the  legality  of  any  tax,  impost,  asaesam 
toll,  or  municipal  Hue. 

Sectian  genaraUy-SD  CaL  MJ;  n  Cal,  302, 

■  1.  Be*l  propom"— rscDvarr  of  possession  at,  30 
■2,   FsiBDnalpiopsnr— valucsec.  ](B9|  3  CsL  86 


'oce  Bding— genonlly,  9 


§  1023.  When  several  actiona  are  brought  on 
bond,  uudertating,  promiaaocy  note,  bill  of  exchange 
other  instrument  in  writing,  or  in  any  other  case  for 

liave  been  joined  as  defendants  in  the  same  action 
costs  can  be  allowed  to  the  plaintiff  in  more  than  oni 
such  actions,  which  may  be  at  bis  election,  if  the  ps 
proceeded  ajjainst  in  the  other  actions  were,  at  the  ci 
mencement  of  the  preTioua  action,  openly  within  1 
State;  but  the  disbursements  of  tbe  plaintiff  must 
allowed  to  him  in  each  action. 
SBvnal  parties— nho  might  have  been  joined  as  detODllaDts. 

§  1024.  Costs  must  be  allowed,  of  course,  to  the 
fcudant,  upon  a  judgment  in  his  favor  in  the  actions  m 
tioned  in  section  ten  hundred  and  twenty-two,  anil 
special  proceedings. 

Special  proceedingB— sees.  JD63-1S32. 

§  1025.  In  other  actions  than  those  mentioned  in  a 
tion  ten  hundred  and  twenty-two,  costs  may  be  alloweil 
not,  and,  if  allowed,  may  be  apportioned  between  the  p 
tics,  on  tbe  same  or  adverse  sides,  in  tbe  discretion  of  i 
court;  but  no  coats  can  be  allowed  in  an  action  fori 
recovery  of  money  or  damages  when  the  plaintifi  recoT 


buiidre<1  dollars,  aor  in  an  action  to  recover 

of  personal  property, -wlien  the  value  of  tbo 

9  tliait  thtee  hundred  dollars, 

naiT—whea,  Ss  Cal.  2e&;  2S  CM,  HI;  U  Cal.  lU;  U 

hBii$300-ecaL:w;  17  Cal.  us. 

hen   tbcre  are  several  defendants  In   tbe  f  ~  ,, 

inedinBeotioQteii  hundredand twenty-two,  '    ^     '    ^' 

interest,  and  mSikinK  separate  defenses  by  ■■.  .^ 

ers,  and  plaintiff  fails  to  recover  judement  ,^   '      '   '' ' 

e  court  must  award  coats  to  such  of  mode-  "    .  , 

ivejadgment  in  their  favor.  ~  .        [,  "  " 

Knse difsndaiits— eec. 6;e and Dote.  «    j-    ■'•'■■• 

'  of  costs— b:r  seven!  detenilaiils,  S  Gal.  U :  Joint  Ua-  '-    ,     '"  "' 

■  !1»-  '     "  ; , 

the  following  cases,  the  costs  of  appeal  are  _     ~      c 

on  of  theeoart;  •  —  .   ,  ,'  '.''^ 

lew  trial  is  ordered ;  •■   ■     p.,  ^.,. 

udgment  is  modified.  t"      ■  ""    > 
al— meaalDjC  ^  teno,  II  Cal.  All:  of  prlDtbig  Qwh  ^^f^^^^^j    - 

1.  irow1rialordered-13Cal.M;!4CBl.aal.  /-■■»■   ^ 

2,  Jndgmeat  modifled-jeca.  Mb,  csv;  I  Cal.  SI;  3  .{_^  '--"-. 

lefees  of  referees  are  five  dollars  to  each  for  •„.  ,'    ,'Z'Ji 

!nt  in  the  business  of  the  reference;  but  tlia  ,.^.  ,      ^,,  i^ 

ree,  in  writing,  upon  any  other  rate  of  com-  ■•    -^n.„, 

IJiereupon  suvh  rate  shall  be  aliened. 

ncrany,  aecs.  G3S-MS.  I**  -. 

utitiai]— compenaation  or,  sect.  T6B.  7K.  *._, 

lien  an  application  is  made  to  a  court  or  I,"*  '"'   -    7 

stpone  a  trial,  the  payment  of  coats  ocpb-  _"■-'■        > 

I  postponement  may  be  iiaj>osed,  ii 

coon  or  referee,  a**  "  ^'*"'i"»i"*»  "i 

l-gcnenllir,  B«a.  390,  SM. 

hen,  in  an  action  for  the  recovery  of  money 

□dant  alleges  In  his  answer  that  beforo  thi^ 

Dt  of  tbe  action,  lie  tendered  to  tbe  plaiutiif 

at  to  whioli  he  was  entitled,  and  thereupon 

>nrt  for  plaintiff  the  amount  8o  tendered, 

ation  be  found  to  be  true,  the  plaintiff  can- 

«ts,  but  must  pay  costs  to  the  defendant. 

re  SMrtlon  follow«d-M  Cal.  BK, 

m:  plea  ot,wbenBaliiBci>ita,!SCa].  298, 


\ 


§  1031.  In  an  action  prosecutied  or  defended  bf  cm 
ecutoT,  admioistralor,  trustee  of  express  trust,  or  a 
ton  expressly  authorized  by  statute,  costs  may  be  re 
ered  as  in  action  by  and  against  a  person  prosecutii^ 
defending  in  tiB  own  riglit;  but  auqli  coatamust  bv 
judgment  be  made  chargeable  only  upon  the  estate,  fl 
or  party  represented,  unless  tlie  court  directs  tbe  pam 
be  paid  by  tlie  plaintiff  or  defendant,  perHonally,  for  i 
management  or  bad  faitli  in  the  action  or  defense. 

Coi»  Bgalnit  eiecaloT,  etG.— seca.  1H9,  IMS;  eCll.  IW;  31C&L 

nuM  fnnds— attomBy'a  tee  out  of,  40  Csl.  288. 

§  1032.  When  the  decision  of  a  court  of  inferior  ji 
diction  in  a  special  proceeding  is  brought  before  a  Ci 
of  higher  jurisdiction  for  a  review,  in  any  other  way  t 
by  appeal,  the  same  costs  must  be  allowed  as  in  ease 
appeal,  and  may'be  collected  by  execution,  or  la  f 
manner  as  the  court  may  direct,  according  to  the  na 
of  the  case. 

Special  piaceediDgt-geDerallr.  sees.  1(03-1833. 

Deciilon  <i(  inferior  conn  rgviewed-^ecs.  lOEI-lIlD. 

Ooui  on  appeal— sees,  uen,  1027,  VXA, 

§  1033.  The  party  in  whose  favor  jadgment  13 
dered.  and  who  claims  his  costs,  must  deliver  to  the  cl 
and  serve  upon  the  adverse  party,  within  five  days  a 
the  verdict  or  notice  of  the  decision  of  the  court  or  ref  en 
or,  if  the  entry  of  the  judgment  on  the  verdict  or  deei: 
be  stayed,  then  before  such  entry  is  made — a  ine 
rundum  of  tba  items  of  his  costs  and  necessary  disbu 
meats  In  the  action  or  proceeding,  which  memoranc 
must  be  verified  by  the  oath  of  the  party,  or  his  attot 
or  agent,  or  by  the  cleric  of  liis  attorney,  stating  tba 
the  best  of  bis  knowledge  and  belief  the  items  are 
tect,  and  that  the  disbursements  have  been  neccssa 
red  in  the  action  or  proceeding,  A  party  dissatis 
be  costs  claimed,  may,  within  five  days  after  no 
ot  niiDg  of  the  bill  of  costs;  tile  a  motion  to  have  the  si 
taxed  by  the  court  in  which  the  judgment  was  rende: 
or  by  the  judge  thereof  at  chambers,  [In  effect  July 
ISJiJ] 

onmdnm  ol  cort»— esseal .._. 

-c.see  DCaLSS:  sliart-baod re] 


11  Cil.  Ul :  gcneistly,  M« 

isnever  costs  ora  awarded  to  a  party  by  an 
t,  if  he  claims  anoh  costs,  ho  couat,  within 
ei  the  remittitur  is  Hied  with  the  cleik  be- 
I  such  clerk  a  memocandum  of  bis  costs, 
icribed  by  the  preceding  section,  and  tLcrc- 
iSiVe  SiTi  execution  therefor  as  upon  a  judg- 

il— sec  lOKai  U  Cd.  IK;  CobSD  i.  Qay,  Mircb  tih. 


pf  dXU—deUiered  to  clerk  of  oooTt  below,  34  Cil.  ^    ^ 

rafnr— 14  C&L  m-,  St  Cll.  m. 

a  clerk  must  iuclude  in  the  iudgment  entered  '* 

ly  Interest  on  the  verdict  or  decision  of  the  " 

line  have  been  taxed  orascertaiued;  and  lie  r 

two  days  after  tlie  same  are  taxed  or  ascLT-  ^  ^ 

included  in  the  judgment,  iosert  the  h;itdg 

aft  in  the  judgment  for  that  purnose,  atul  ^, 

similar  insertion  of  the  costs  in  [he  copies  f_   ■* 

the  judgment.  ^ 

BlB««-M  CaL  18.  "* 

■  in  hUnk— fonnetly  nnanthorlzed,  IS  Cal.  403.  "* 

hen  the  plaintiff  in  an  actlou  resides  out  of  ~ 

I  a  foreign  corporation,  security  for  tho  costs 
•liich  may  be  awarded  against  such  plaint-  l'^   — 

quired  by  the  defendant.    When  r(iiiui™d,  "_ 

^in  the  actlou  must  be  stayed  until  an  \\n-  i 

icuted  by  two  or  more  persons,  is  iiled  witli  ' 

lie  effect  that  they  will  pay  audi  costs  autl  "•■ 

;  he  awarded  against  the  plaintiff  by  judR  •»• 

e  progress  of  the  action,  not  exceeding  ilie 
hundred  dollars.    A  new  or  an  additional  g 

nay  be  ordered  by  the  court  or  judge,  upon 
orlBinalnndertakingis  insufficient  secnrity, 
Ig9  in  the  action  stayed  until  such  new  01  *■■      _■ 

lertaking  is  executed  and  Hied. 
coTpoTation— 23  Cal.  US. 
ciirl1rlsT«iaind-aec.l()37;  ISCaLH. 


let  the  lapse  of  thirty  days  from  tho  service 
security  Is  required,  or  of  an  order  for  now 
security,  upon  proof  thereof,  and  that  no 


\ 


§  1038.  When  the  State  Is  a  party,  and  costs 
awarded  against  it.  they  mnst  be  paid  out  of  the  SI 
treasury. 

Ho  Haoritr  raqnind  of  State— sec.  1KB. 

§  1039.  When  a  count;  ia  a  party,  and  costs 
awarded  against  it,  they  must  ba  paid  oat  of  tbo  coii 
treasury. 

Ho  HODcitr  nqnlnd  of  ooantr— KC.  lOM. 


OanB&AI.  PKOVIBIONB. 


CHAPTER  Vn. 
iHSBRAL  PROVISIONB. 


ornithdeCectiTC  (I 


(ioD  of  Mvenl  icUoni  Inlo  ode. 
ibcQ  deemed  penilliHr. 
I  detenDlne  advene  claliM,  and 
riWtarn  to  be  talEen  br  tbe  clerk 
mmtkeeparegkaterof  actloiu. 
ree  -lefereBB.  etc.,  mar  ^  wi « 


1  original  pleading  o 


CaLKI;  21CaL3t7;  IT  CiI,«2a;38Ca].l»7;«Cal.:«a.  >»•    • 

I  afBdavit,  notice,  or  otber  paper,  without  ,        '- 

a  action  oi  proceeding  in  wliicli  it  is  made  ' - 
rtive  title,  is  as  valid  and  effectual  for  any 

IuIt  entitled,  if  it  intelligibly  refer  to  sucli  l'^  . 

fading.  J^ 

i^esBive  sctlonB  may  be  maintained  upon  -  ., 

tract  or  transaction,  whenever,  after  tlia  "*~ 

a  new  caoBO  of  action  arises  therefrom.  i"'   ' 

lenever  two  OT  inoie  Eu:tions  are  pendingat  "    - 

eon  the  same  parties  and  in  the  sane  court,  m—.  - 

\  action  which  might  liaTe  been  Joined,  the  *«,,  ^ 

er  tba  actions  to  be  consolidated. 

of  acUona-H  Cal.  SOOi  29  CoL  3»T. 

L  action  is  deemed  to  he  pending  from  the 

mmencement  until  its  final  determination 

ir  until  the  time  for  appeal  baa  passed,  un- 

lest  is  sooner  satisfied. 


\ 


§§  1050-5  QENEaAL  FBOViaioini.  3 

8  lOSa  Ad,  action  may  be  bronglit  by  one  pent 
agaiuBt  another  for  the  purpose  of  aetermiDlng  an  a 
Terse  claim,  which  the  latter  makes  aeainat  the  form 
for  money  or  property  upon  an  alleged  obligation;  ai 
also  agalnBt  two  or  more  JiersooB,  for  the  purpose  of  coi 
pelling  oae  to  satisfy  s.  debt  due  to  the  other,  for  wbli 
plaintiff  is  hound  as  a  surety. 


Cal. 


ned  for, 


Cal,  a 


§  1051,  On  the  trial  of 

if  there  is  do  short^hand  reporter  of  the 
ance,  eltlier  party  may  require  "' — ' — ■-  ' 
testimony  in  writing. 


clerk  to  take  down  t 


o _e  must  enter  therein  t 

title  of  the  action,  n^th  brief  notes  [inder  It,  from  time 
Ume,  of  all  papers  flled  and  proceedings  had  therein. 

Raoorda  of  ths  oonrt— see  tea.  US.  sn,  Mt. 

8  1053.  'When  there  are  three  referees,  or  three  arl 
tiators,  all  must  meet,  but  two  of  them  may  do  any  a 
which  might  be  done  by  all. 

BaftnuicB*  and,  trials  by  nfereei— 9«9.  aS-«U. 
§  1054.  "When  an  act  to  he  done,  as  provided  in  tl 
Code,  relates  to  th^  pleadings  in  the  action,  or  the  undi 
takings  to  be  liled,  or  the  justilication  of  sureties,  or  t 
preparation  of  statements,  or  of  bills  of  exceptions,  or 


lesibc 


adverse  party,     [In  e^t  March  9th,  1880.] 

Bxtmsion  of  tlins— 17  Cal.  IIS;  M  Csl,  ITS;  ZT  Cal.  lOB, 
iUi  43 Cal. 33):  iTCaLSO:  compatUloiioftliDe.secuaiid. 
dari,  leca.  10, 11, 13. 
Thinr  dB]«-28  Cal.  238;  43  Cal.  m. 

§  1055.  If  an  action  be  brought  against  a  sheriff  for  i 
act  done  by  virtue  of  his  oiBce,  and  lie  give  written  noti 
thereof  to  the  sureties  on  any  bond  of  indemnity  receiv< 
by  him,  the  jndgmeat  recovered  therein  shall  be  cone] 


lis  Tight  to  recover  agafnat  ancb  eureties ; 
iy,  on  motion,  npoa  notice  of  five  dajt, 
Co  be  entered  up  agalnat  tbem  for  tiia 
eF«d,  inclading  costa.    [la  effect  April 


lepealed.  [la  efiecl  April  16tb,  1880.] 
a  all  cases  wbere  aa  Dadertakiag  with  ^re- 
;eil  by  tbe  proTlsians  of  this  Code,  tbe  omcer 
aaie  most  require  tlie  Hureties  to  accoiniiany 
afBdavit  tbat  tbey  are  encb  residents  and 
3  or  freehotiiets  within  the  State,  and  are  each 
am  specitied  In  the  undertaking;,  over  and 
heir  just  debta  and  liabilities,  exclusive  of 
^mpt  from  execution;  bnt  when  the  amonnt 
the  undertaking  eiceeds  three  thoasaud  dol- 
ere  are  more  than  two  HurelieB  thereon,  they 
I  their  affidavits  that  they  are  severallv  worth 
s  tban  that  expressed  in  the  uudertakin);,  if 
nonnt  be  equivalent  to  that  of  two  sufficient 

;— deIeetlTe,2Cal.l«!:  13CaL«M. 


a  any  civil  action  or  proceedinj;  wherein  the 
»  people  of  the  State,  la  a  party  plaintiff,  or 
fioer.  In  his  oMcial  capacity,  or  on  bebalf  of 
:  any  county,  city  and  county,  city,  or  town, 
alntlff  or  defendant,  no  bond,  written  uudei~ 
ecurity  can  be  required  of  the  Slate,  or  the 
of.  or  any  officer  thereof,  or  of  any  county,  city 
city,  or  town ;  but  on  complying  wit  li  tlie  oilier 
f  this  Code,  the  State^or  the  people  thereof, 


r- 


ml  ol  Snperrtaors  Indudea,  10  CaL  5*4. 
ybeuevfer  any  surety  on  an  nndertaking  on 
:ated  to  Btay  proceedings  upon  a  money  jn^- 
Ibe  judgment,  either  with  or  without  action. 


ti!d  to  the  Tights  of  the  Judgment  ciedltor.  and  ia  < 
il  to  control,  enforce,  and  aatiefy  Bach  judgmeDt  ii 
ipects  as  If  he  had  reooTBred  the  same,  pn  efFect  * 
,  1874.] 


^abrogation  of  aaratlB» 


^ 


_d 


PAET  m. 

lAL  PROCEBDINaS    OF   A 


-;— • 


-ITS 


CIVIL    THAT  IS  RE.  C~  ^-jj 

3   PBOHIBrriON.       §5  »    —- '^  J 


CoTrrssntio  ELBCTiDKa.    «Ulll-112T. 
BcnouBT  PBOOEEDiKoa.   \i  1133-1178. 
EsroaoEMXtn  or  Lnm,    {§  llSO-1306. 
CoNTBWPr.    S5 1209-1222. 

VOLCMTABr  DIBBOLUTIOK'  OF  CORPORAIIO^IS. 

11 122T-1223. 

SanfEMT  DOUAW.     §5  1237-1263.  ^- 

EscBBATSD  Estates.    Si  126ft-12T2.  '^ 
Chanqb  op  Naub.    fS  12T9-12T8. 

AsBrra&TiONS.    £§  l:Ml-1290.  _,^ 

Pbocebdinos  m  Pbobatb  Codbts.  55  129t-             ~ 

BOIX  TlUDEBB.    §5  1811-1821. 
[371] 


£-3 

Ir-  ~- 

— ' :  I 


\ 


PKEILIMINAK7  FROViaiOHB. 

ilM).  Partlej,  how  dcalsnated. 
lOM.  Juclgmeol  and  order  ume  meanlug  aa  Id  cItU  act 


§  1064.  A  judgment  In  a  special  proceeding  li  tbe  . 
determiuation  of  the  liglita  of  the  parties  tberain. 
definitions  ot  a  motion  and  an  order  in  a.  civil  aotiOD 
upplicable  to  similar  acts  in  a  special  pioceeding. 
jDdem«nI— aeflniiton  or,  sec.  in  and  note. 


IV.    Writs oireview,  mandate, and pTohibition i 

issue  and  be  beard  at  chambers. 
V    Tlules  of  practice  and  appeals. 

CHAPTEK  L 
WRIT    OF   RBVIEW. 
i  1(87.  Writ  oC  HTlev  deOned. 
I  MSB.  Wtaca  and  by  Hbat  comts  finuiMd. 
i  low.  AppUcatloaloc.tiDntiiade, 
i  VHD.  ThenrlUobBdlrec[edtAUisliifeTlorCTibDiu],eCii. 

S  low!  ProcBedlngs  lu  litferlor  court  may  tM  atayed,  or  not. 
i  IKS.  ServlcBoTllio  writ 


ns.  Comr^ 


■Ta 


§  1067.  Tbe  writ  ot  oerdorati  may  be  denomlnai 
tbe  writ  of  review.    [In  effect  July  1st,  ISTl.] 
Wril,  gBn»raU7— aec.  iln. 


writ  of  review  may  be  granted  by  any 
a  Police  oi  Juatioe's  (Jourt,  when  aa  inferior 
■d,  or  officer,  exercisiOK  judicial  functions, 
the  jorisdiction  of  such  tribunal,  board,  or 
lero  is  no  appeal,  nor,  in  the  judgment  of  the 
lin,  apeedy,  and  adequate  remedy. 
^ifTit  of  reviat  tm.  Bee.  1074.  and  aeo  Exceeded  tub 
?£ m^7aao'aK-' * ..-.-—.-.  ^-.. 


Par.  C.I-.I.  H(.     Wl.m proper trall-cr- 
E  JDBISDIOTIOH.  DOW  infra. 


nal— boua  or  iMtm;  eiiitaiice 


dinial  Auotloiii— appllea  \o  munlclpBl  boards,  8  C:a. 
(W.20»[lBC»L«iac»L  m,4Mii3  C»l.  Mi  11  ral. 
»CBL9AlLaiDbv.Schotaer.)tercli  mb,  leM.SlMc 
plB  >.  Boara  of  Education,  Oakland,  Harch  2!ali,  ItM. 

b  aid,  USt,  I  Rw.  CTX.  J.  U.  £zf oit  (/  ncieie-^tQ. 
war}BdgiiiBBfctiMiiainote^n  CaL4ini,  «u:  41)  C':'> 
HCaL'^HI:«0>Lll5:  WCaLmwrill  tal.  - 


^: 


HCaL'^WittaLW!  WCaL  m  wr;  41  Cal.  HH. 

iSTTfiiiwiiiini  rnijiiiiliiirifiiirili    TiTiiii'li  tiili  rii'  i  f    ' ""    '"-■■■■• 

CiL7.Co.i.HalseriIIaniliUtli,lew,SI^.C.l_J.  '^    .,. 

)r»l.lCal.lMi4Cft].  185;  lacal.  lUi  ."Zb- '.'      '  '^" 

4rClL  asS;  43  Cal.  25;  41  Cal.  7,  S38i  ,"7;          '    ' 


Csl.  4TS:  41  C 


ansdT— BeeHo  AfpeaLi 


he  application  mnst  be  made  on  affidavit  by 
leflcially  Interested,  and  the  court  may  re- 
<  of  the  application  to  be  given  to  the  adverse 
'grant  an  order  to  show  cauae  why  it  should 
rO,  or  may  grant  the  writ  without  notice. 

w  of  the  Coait,  40  CaL  4BI ;'  SiiiiremB  ci  rule  za. 

le  writ  may  be  directed  to  the  Inferior  tri- 
or officer,  or  to  any  other  person  having  the 
he  record  or  proceedings  to  be  certihed. 
ed  to  a  tribunal,  the  clerk,  if  there  be  one, 
lie  writ  with  the  trauBCiipt  required. 


§5 1071-3  wmx  or  bbviev.  3^ 

DlrecMd  la  InfuioT  tctbnnal,  etc.— U  Cd.  CM;  Lamb  i.  Bchottle 
.  Hanh  »tli,  ISM,  a  Fae.  0.  L.  J.  lU. 

BatoTD  i^wilt— aeclins.MCal.Sa!;  nCsLM:  tmucrlpt  require 
we  CsaTUTiKa  Kboobd  and  PBOOBBDnras,  sec  Win. 

%  1B71.  The  wiic  of  reviev  most  command  tha  patt 
to  wbom  it  Is  directed  to  certify  full?  to  the  couit  isantn 
tbe  writ,  at  a  speciued  time  and  i)lace,  a  transcript  of  tli 
record  and  proceedings,  (describing  oi  referring  to  tliei 

witli  convenient  certainty)  that  tlie  same  may  be  rf-' 

by  the  court;  and  requiring  tbe  party,  in  "' 

to  deslat  from  furttier  proceedings  in  the  i 


■iewed. 


Pm.c 


m  dlnctad— Lamb  r.  ScbotUsr,  Mmli  17th,  1880, 


CsRtfyiiig  reoord  and  procieadloga-KCBLH.luaiMCal.Hl. 

At  ipeolfiad  nma— aee  Supreme  Ct  rule  23. 

§  1072.  If  a  stay  of  proceedings  be  not  intended,  tb 
tvoids  requiring  tbe  stay  must  be  omitted  from  the  writ 
tiiese  words  may  be  inserted  or  omitted,  In  the  soutid  dis 
crction  of  the  court;  but  if  omitted,  the  power  of  the  in 
ferior  court  or  oEScer  is  not  suspended  or  tbe  proceeding 
Htayed.  ■ 

§  1073.  Tbe  writ  must 
pressly  directed  by  the  coi 

Sertice  of  writ— on  pnbllc  tr 

Serrise  of  Bununona— see.  llVefKg. 

g  1074.  The  review  upon  this  writ  cannot  be  oxtendei 
further  than  to  determine  whether  the  inferior  tribunal 
board,  or  of&cer  has  regularly  pursued  tbe  autbority  u 
eucb  tribunal,  board,  or  ofllcer. 


d  proof  of  nine,  Si 


g  1075.  If  the  return  of  the  writ  be  defective,  tb 
court  may  order  a  further  return  to  be  made.  When  . 
full  return  has  been  made,  tbe  court  must  hear  the  parties 
or  such  of  ihem  as  may  attend  for  thaC  purpose,  and  ma; 
thereupon  give  judgment,  either  affirming,  or  annolling 
or  modifying  the  proceedings  below. 

Eetom— «ec.  lOTOn. 

Hearing— see  Ghavtsd  bt  avt  ConsT.  lec.  lOWn. 

Modifying  pioceedlngi  below— W  Cal.  S7Q. 


WBTT  or  REVIEV.  §§  1076-7 

1076.  A  copy  of  the  judgment,  Binned  by  the  clerk, 
Bt  be  transmitted  to  the  iaferioi  tribunal,  board,  or 
sez  having  the  custody  oE  the  record  or  proceeding 
titled  np. 

1077.  A  copy  of  the  jQdgmeuC,  ilgned  by  the  clerk, 
ered  upon  or  attached  to  the  writ  and  return,  oonsti- 
)  the  judgment  lolI. 

dement  roll— peUtloD  no  part  of,  11  CaL  604. 


r^n 


CHAPTER  n, 
■WRIT  OP  MANDATE. 


I.  Tbe  Hppllcw 

notion  la  [irai(Ung,iirKr  wliichiiieli 


w  trial,  whpre  made. 


of  fHt,  tlie  bearliig  mua 
i  KM.  If  flia  BppllcBnt  auccead,  Li 

penmatoif  mandate. 
I  lose.  Service  of  tbe  wHt. 
— r.  PeuUtr  ler  dleobedlenee  to 


§  1085.  It  may  bo  issued  by  any  court,  except  a  Ju 
tlce's  or  Police  Court,  to  any  interior  tribunal,  corporatioi 
board,  or  nerBon,  to  compel  tlio  periormanea  ot  an  ai 
which  the  law  apeoialiy  enjoins,  as  a  duty  resulting  froi 
an  office,  trust,  or  station;  or  to  compel  tba  adioiEslon  ( 
ft  party  to  tbe  use  and  enWuient  of  a  right  or  oiBce  I 
niiich  he  is  entitled,  ana  from  wiiicli  he  b  unlawful! 
precluded  by  BDob  inferior  tribunal,  corporation,  boar< 
or  person. 
I»Boedb7anyooilrt-bjrBnperseaM_courts,30  Cal.  2Hi  «  Cal.  K 

oTiglnai JuTlsillctlDQ,  «  dl  »»;  U: 

Inferior  trlbanal,  etc.— IMactetlon 
KCal.lK;  2lcai.34;i8Cal.6»l. 

Corporation— private,  agslnst,  eci 
dfunas,  acope  and  function  of,  note 

Board— see  SUPERViaons.iuiilEiT] 

Penom,  official— to  wtiom  writ  d 


proper,  under  M^ 


wen  OF  OAsDAie.  si 

iCal.SSJi  «Ca1.488:  asBesaor.c<ninty,3DCal.64S!  clc 
ierviBora,52CaL<:L:rlerk3orcourE,lCiil.  H3:  lO' 
0;  :8C^.E»:40  CbI.1^1:  comptroller.  State.  2  Csl.  lli 
II;  EcoeraUy,  Mccauley  t.  BioQlLs,  IS  CaL  11:  eovcr 
cU.  mt  W^.  IN:  jDilffe,!  Cal.^Uj  17  Cal.  m;  31  Cal 

id  no  wlit»«Mprma;viidat  Uurnuiua,  Scopb  i 

ir/iuiteiti/rai  iaeiiajltOil.illiaiidKaJne»iKitproper,miitia 
iamhv,  Soopb  .uo  Fcsctios  or.  note  <ii/ra.'  nrcct  mperlD- 
itJSCBlTUt:  nipervlsots,g  Cal.iMj^O  Cat. AO:  11  Cut.  U;  »  CaL 
1 7:0).  «S;  tS  CaL  429i  30^^  4K;  d  Cat.  STO,  3.'S3l  U  Cut.  Ml :  tax 
tor.  M  C»l.  MB:  treainrar,  county,  »  Cal.  «M;  and  B«e  Wnen 


: — I 


_c= 


C3!n 


088   Tbe  writ  must  be   33ued  in  a  I  cases  wh  re 
I  is  not  a  plain,  spaeiiy,  and  adequate  remedy,  m  the  1^'" 

laiy  course  of  law.    It  inuat  be  issued  upon  affidavit.  _ — 

.e  application  of  the  party  beneflcially  latecested. 
n,  ipeedriand  adsqnata  nmedt^/'niatli  iuumef ,  vboro  n 

illy,  <i)  iai,  JTSi'anfl  see  Wlim  not  proper,  imdei  iicora  asd  <*■  3-       1 

Tioao»  MANDAinis.BeclliijSn.  Itiaaicepnver.wlure laekiij,  •^.,— .   _: 

I  noap[wal,43CaL.!2S:  or  appeal  Inadeciuito  reincay,7Ca].  IM:  .^^L    3« 

iIly.H  CaLasa.and  see.  WAmproptr-.nnaerSoopiAiiDFnNO-  C  _    . 

0»ll4SiiAMD8.8ee.lW.1n.  ^,3        I 
isd  on  offldaTlt— InsnfflcleDt  BtiowJng.!2  Cal.  112:  br  Sapreme  ~J.., 

illcailon— by  wbom;  party  beneBciullr  liil«reeteil,  aee.Kin;  lA 
i:  %CaLe4i!  ssCaLSlo. 

L087.  The  -writ  may  be  either  alternative  or  per- 
tarr.    Tlie  alternative  writ  must  state  f^eueiall;  tbe 
against  the  part;  to  whom  it  is  directed,  and 


WKIT   01'  MANDATE.  27 

i  before  tl: 

—  „.  _ -^ , ,  .._j lias  not  don 

90.  The  perempHiry  writ  must  Im  in  n  simitar  form,  e: 
cept  tbat  the  words  reijuiriaii  the  pnrt;  to  Bhow  caus 
wljv  he  has  not  done  as  commanded  must  he  omitted,  an 
B.  return  day  inserted. 

Peremptory  wtil— without  aJteni»tlve,  see,  1»98,  and  note. 

Oommand  sacli  ponr—OBture  ol  tllrectlous,  u  Cal,  410;  33  Cnl,  49 
§  1088.  When  the  application  to  Tin;  court  ia  mad 
without  notice  to  the  adverse  partv,  iiiul  the  writ  be  n 
lowed,  the  alternative  must  be  iir-^r.  issued;  but  if  ili 
application  he  upon  due  notice,  ami  (lie  writ  be  allowoi 
toe  peremptory  may  bo  issued  In  the  liv^t  instance.  Tli 
notice  of  the  application,  when  eivtu.  must  be  at  lea; 
ten  days.  The  writ  cannot  he  graad, I  by  default,  Tli 
case  must  be  heard  by  the  court,  win  Hn^r  the  adders 
[larty  appear  or  not. 

Proof  of  BBrvice— on  pubUo  body,  Snpceim^  ct.  rulust. 

Peramptarr  wiit— vlUiout  alMmatlve,  1  ilM.  Hi;  27  Cal.  (S4. 

§  1089.  On  the  return  of  the  alternative,  or  tlie  day  o 
which  the  application  for  the  writ  is  noticed,  the  party  o 
whom  the  writ  or  notice  has  been  served  may  show  caus 
Ly  answer  under  oath,  made  in  the  same  manner  as  u 
answer  to  a  complaint  in  a  civil  action, 

Aniwer— jacUTiflndnolffl;  IT  Cal.  AM. 

§  1090.-  If  an  answer  be  made,  which  raises  a  questio 
as  to  a  matter  of  fact  essential  to  the  determination  of  th 
motion,  and  affecting  the  substantial  rislits  of  the  psj-tie: 
and  upon  the  supposed  truth  of  tli e  alleK.ilion  ot  whic 
"le  application  for  the  writ  la  based,  Ibo  cuurt  may,  in  it 

"— ^ -.-.- .--  -  .-  --.-  ..-t-e  a  jucj 


,, .._it  la  based,  l_ 

diserefion,  order  the  question  to  be  in 
and  postpone  the  argument  until  siuli 
and  the  verdict  cerl.itleJ  to  the  court.  Tlui  queslion  to  b 
tried  must  be  distinctly  stated  in  the  order  for  trial,  ali 
( lie  county  must  be  desiKnated  in  wliich  tlie  same  shall  b 
liad.  The  order  may  also  direct  the  jury  to  assess  an 
damages  which  the  applicant  may  have  sustained,  in  caa 
tbey  lind  for  him. 

QuestiDD  to  bs  tTiad-9  Cal,  K)!  14CaL42B;  17  Cal.  416. 

Order  for  tilal-tonn  or,  4S  CaL  3U. 

§  1091.  On  the  trial  the  applicant  ia  not  precluded  b 
the  answer  from  any  valid  objection  to  its  HutScieacy,  an 
may  countervail  it  by  proof,  either  in  direct  denial  or  b 
way  of  avoidance. 

Sofflolencr  of  aiuw«— objectloa  to,  equlvalcDt  Co  geaeral  d 
lEurrer.nCaLSM;  MCaI.899;  48Cal.M. 


1— s™«rallT,  Bee.  SM.  el  im.;  In  Snptems  Court,  trtten  orlo- 
^tlnn  meicliea,  ii  CaL  dtS. 

L093.  If  DO  notice  of  a  motioa  for  a  new  trial  be 
1,  or,  if  given,  ths  motion  lie  denied,  thecleTk,  witlilD 
lays  after  rendition  of  the  verdict  or  denial  of  the 


in  which  the  appllca-  C»^^K 


[or  the  writ  is  pendii.6,  «  t.o.^.i.="  wi.j  ui  v^d  •e.u».>  —         -- 

;hed  to  the  order  of  trial;  after  which  either  party  ■•—---.■■' 

bring  on  the  argument  of  the  application,  npon  rea-  ^  t-  — 

ble  notice  to  the  adverse  party.  «.*--•* 

L094.  If  no  answer  he  made,  the  case  mnst  he  hear4  w  lK  ' 

le  papers  of  the  applicant.    It  the  answer  raises  only  •*■— i— (^ 
tions  of  law,  or  puts  in  issue  immaterial  statements,  1       B 

affecting  the  eubstantial  rights  of  the  parties,  tlie  t''~"~''^ 

i  must  proceed  to  hear  or  fix  a  day  for  hearing  the  ^•-  —  ■*' 

ment  of  the  case.     [In  efiect  July  1st,  1871.]  »■— "CJl 

ars  ol  Ihe  appUoant— sae  Issued  or  ArnoiLViT,  aec.  lOSfa.  »  ,      -!^, 

L095.  If  judgment  be  given  for  the  applicant,  he  may  ^-^    i"  ^ 
rei  the'diunages  which  lie  has  sustained,  as  found  by 

□ry,  or  as  may  be  determined  by  the  court  or  ret-  .pi  -   i—^ 

I,  upon  a  reference  to  be  ordered ,  together  with  costs;  1^ 
[or  snch  damages  and  coats  an  execution  may. issue;  f'T^^ 

'  peremptory  mandate  must  also  be  awarded  without  ,        _      ,  ^. 


aptorf:inBndatB— panonal  Jadgmant  on,  when  Improper,  Si  l^'TT'**  V 

L096.  Ths  writ  must  be  served  in  the  same  manner  ,^  '3,  "^1 

Bonimons  in  a,  civil  action,  except  when  otherwise  '*'ri~  >«. 

essly  directed  by  order  of  the  court.    Service  upon  a  C^   ^^ 

nity  of  the  members  of  any  board  or  body,  is  service  "^  ^  —a 

I  the  board  or  body,  whether  at  the  time  of  the  service  .•*-"  _.» 

joardorbody  was  in  session  or  not.  — •■-■  •^' 

Ties  of  •omDiDna-uc.  410,  rl  Kq. 

1097.  When  a  peremptory  mandate  has  been  issned 
directed  to  any  Inferior  tribunal,  corporation,  board, 
arson,  if  it  appear  to  the  court  tbat  any  member  of 
I  tribunal,  corporation,  or  board,  or  such  person  upon 
m  the  writ  has  been  personally  served,  has,  without 


i  1097  WBH 

JuBt  excuse,  refuael  or  neglacted  to  olie?  tbe  same,  tbe 
court  may,  upon  motioa,  impose  »  fine  not  escceding  one 
thousand  dollars.  In  case  of  peislatence  in  a  refusal  ol 
obedience,  tbe  court  may  order  tlie  party  to  lie  impris- 
Dned  until  tho  writ  la  obeyed,  and  may  make  any  order! 
Decessaiy  and  proper  for  the  complete  enforcement  of  tb( 
writ.  [In  effect  July  1st,  1871.1 
OncerasabjsattoinandiuiiUB— seePBBSOir8,OFnciAi„eec.loe3a 
Anachmant  Cor  iiaii-coBiplLuic«-^iTbeD  not  toned,  1  CaL  ISB. 
Oontsmpt— ^neiaU;,  Bee.  19)9  el  Mtg. 


CHAPTER  m. 
WKIT  OF  PROHIBITION. 


llie.'   Cerlalii  proilsioDs  ol  tlie  piecedlug  cbapler  sppUcible. 

1102.    Tbe  wiit  of  prohibition  is  the  counterpart  of 

ivTit  of  mandate.    It  aireats  the  proceedinga  of  any 

mat,  corporation,  board,  or  person,  wiietlmr  exercis- 

(□Dctiona  judicial  or  ministeriat,  when  sucli  proceed- 

are  without  or  in  excess  of  the  juriBdiotion  of  aucK  *■-—   »    — 

inal,  corporation,  board,  or  person,     [In  effect  March  C!        ..J- 

1881.]  

it,  Eenetall7— uc.  fil  n.   Ooonterpart— 53  Cal.  289.   Mandate— 

-cEts  procesdings— fi3  Cal.M;  tnitnotleslilatlon,  EaCaLIll:  on 


-a.  March  33Td.  (SSO,  9  tic.  C.  L.  iT.  2ti. 
BicEM  of  019  iariidiclion— 47  Cal.  81,  58*;  Bandy  v.  RamioiiiB. 
IWIi,  1380, 4  Pbc.  C.  L.  J.  B37:  Cal.  F.  Co.  V.  Hsisey,  Mar,  ]9Cb.  1880, 
.C.L.J.  123;  and comiare EzsEEDBD  thb JukibdiotioN, sec 

U.03.  It  may  be  tssoed  by  any  court  except  Police  or 
ices'  Courts,  to  an  inferior  tribunal  or  to  a  cotporation, 
d,  or  person,  in  all  cases  where  there  ia  not  a  plain, 
dy,  and  adequate  remedy  in  the  ordinary  course  of 
It  is  laaued  upon  afSdavit,  on  tbe  application  of  the 
on  beneliciall;  iuteiested. 


L104.  Ttie  writ  must  be  either  alternative  ot  peremp- 
The  Hltematlve  mit  must  state  ceneially  the  alle- 
m  against  the  party  to  wliota  it  is  directed,  and  coin- 
d  such  party  to  desist  or  refrain  from  further  pro- 
ini^  In  the  action  or  matter  specilied  therein,  until 
nrther  order  of  the  court  from  which  it  is  issued,  and 
low  cause  before  such  court,  at  a  specified  time  and 
e,  wliy  such  party  should  not  be  absolutely  restrained 

I  any  further  proceedinr"  ' ■■  "-" —  —  — " — 

peremptory  writ  ir   -' 


Za  -I 


-A. 


k 


that  the  wordH  lequlriDg  tbe  party  to  show  cauBS  why  1 
should  cot  be  absolute!;  reatrained,  etc.,  most  be  omitt^ 
—  J -— n  day  Insened. 


FBACnCE  AKV  ANBAIA.  gS.  UOO-IO 


CHAPTER  IV. 
V  OF  REVIEW.  MANDATE,  AND  FRO- 
IBITION  MAT  ISSUE   AND   BE  CL-<|'-~\ 

HEARD  AT  CHAMBERS.  r™"      "-J' 

ofl  prohlliltloii  m»j  tooe  ■nd  be  "•"  »*«._ 


B.  'Write  of  review,  mandate,  and  prohibition  is-  ,^  ^—  -a^  Mt 

the  Supreme  Court,  or  by  a  Superior  Court,  may,  ■«.^"~*^ 

:iBcretioQ  of  the  court  iBSulug  the  writ,  be  made  ^"^ 

lie  and  a  hearine  thereon  be  had  ft  any  time.  f  *~  "^^^ 
.1  April  15th,  18807)  ^^  — ^' 

of  jndEgaalshamben— secs.lU,  196.  _,  — '^*3 

CHAFTEE  V.  ^^ZI3W 

£8  OF  PRACTICE,  AND  APPEALS.  f"— — «— 

illW.  CsrtRln  proTltlona of  part tvo  >pplkild&  ^'sh._ 

1110.  S»me.  p»^CS» 

9.  Eioept  aa  otherwise  provided  in  this  title,  the  ^^^^T 

OS  of  part  two,  I5§  3OT-10591  of  Uiia  Code,  are  ap-  ^~-- ^^ 


and  constitute  the  mlea  of  practice  i 

-■— -■  -n  this  title. 

^ ._,  of  this  Code,  tela- 

and appeals,  155  65S-663,  aiidS5  936-95yi 
n  BO  lar  as  tbo?  are  inconsistent  with  the  provi- 
thlfl  title,  apply  to  the  proceedings  meutiotted  in 


§  1111     *      OONTEBinia  CBRTAIH  ELBCTIONB. 


OF  CONTDSTINa  CURTAIN  ELBCXIOITE 


{  nil.  In-egalniity  u 


i  1119.  Froceecllngs'oi 
|lll«.  Btaternsiitof  c 


ill!).  Court  may  (leclarD  wlio  woa  elected. 
I  list.  Fees  ol  o!DcerB  aad  wltseBses. 
i  list.  Coita. 

l  IIM.  Vfhea  Election  voM  suit  olBcB  Tacaiit 

g  nil,  Any  elector  of  a  county,  ctty  and  county,  d 
or  of  any  political  subdlviaion  of  either,  mav  contest 
right  of  any  person  declared  elected  to  an  oice  M  be 
crcised  therein,  for  any  of  the  foUowing  causes; 

1.  For  malcondnct  on  the  part  o£  the  board  of  jndg 
or  any  member  thereof; 

2.  When  the  pi 
tested  nas  not,  a 
euch  office; 

3.  When  the  person  whose  right  is  contested  has  gii 
to  any  elector  or  inspector,  judge,  or  clerk  of  the  electi 
any  bribe  or  reward,  or  has  offered  any  such  bribe  or 
wiCTd  for  the  purpose  of  procuring  lus  election,  or  1 
committed  any  other  oSeuae  against  the  elective  fr 
rhisfi.  Hpfinpd  in  title  four,  part  one,  of  the  Eenal  Code 

innt  of  illegal  votes.    [Approved  March  II 

elacaoia~OaieraUs,  title  coiutltatloiu:,  U  Col. 


e  election,  eligible 


me.) 


PollUcil  Code,  sect.  IT),  S 


I  deelarel  elHltd,  legUlsUir.  BaTan 
.  Q^«,  UlegsUr  occuplea,  etc.  sec 
idnEt  oi  judgam-aeca.  111!.  1113;  2  < 


^ 


385  coiTTBsm^a  cebtaut  elegtioits.  §§  1112-15^ 

Subdivision  2.  Ineligibility,  effect  of,  13  Cal.  145;  23  Gal.  315. 

SUBDrvTSioK  3.   Bribery,  etc.— 27  Cal.  655. 

BUBDinsiOH  4.    Illegal  votes— 14  Cal.  479;  28  CaL  124;  34  Cal.  273. 

§  1112.  No  irregularity  or  improper  conduct  in  the  pro- 
ceedings  of  the  judges,  or  any  of  them,  is  such  malcon- 
duct  as  avoids  an  election,  unless  the  irregularity  or 

improx>er  conduct  is  such  as  to  procure  the  person  wliose  / "  •'     ^  ft^ 

right  to  the  oflSce  is  contested  to  be  declared  elected,  ^  ■«"        ..,.  ^ 

when  he  had  not  received  the  highest  number  of  legal  "■.  *«      „  ,,„ .  i 

votes.  ■*         ^,     *^  ' 

Malcondactofjadges— as  ground  of  contest,  sec.  Ill,  subd.l:  irreg-  ar  ,j     .«.':>:'« 

olarities,  etc.,  most  alter  result,  12  Cal.  352;  31  Cal.  173;  34  Cal.  273. 63.J.  «**.,.    , , 

§  1113.  When  any  election  held  for  an  oflSce  exercised  *.  5'  *"" '"''"                             i 

in  and  for  a  county  is  contested  on  account  of  any  mal-  "'  *    ,;    '"  "H                              i 

condact  on  the  x>art  of  the  board  of  judges  of  any  town-  j^  -•*    -•,,  / 

ship  election,  or  any  member  thereof,  the  election  cannot  '    -^    ^  .  •►•J- 

be  annulled  and  set  aside  upon  any  proof  thereof,  unless  •*  "*  \  i  *  *  4.. 

the  rejection  of  the[  vote  of  such  township  or  townships  *   "*   "*.».*"• 

would  change  the  result  as  to  such  office  in  the  remaining  ^  *  *'  '  "  -  « -^  ■, 

vote  of  the  county.  "*^.^  «•»«»*•* ' 

Bfalcondnct  of  jadge»-eee  sec.  11 12n.   Township,  or  precinct,  20  CaL  t 

M;  31  Cal.  173;  aadsee  VOTijro  Fsecihots,  sec.  Ili6n.  f*"*'   "«•"•>  *«h                                 I 

§  1JL14.  Nothing  in  the  fourth  ground  of  contest,  speci-  '  £*«  • «.- , 

fied  in  section  eleven  hundred  and  eleven,  is  to  be  so  con-  !!!!i  *'     »  •  »-' 

Btrued  as  to  authorize  an  election  to  be  set  aside  on  ac-  """' 
count  of  illegal  votes,  unless  it  appear  that  a  number  of 
illegal  votes  has  been  given  to  the  person  whose  right 

lo  the  oflSce  is  contested,  which,   if  taken  from  him,  m,^  .^  '' 

would  reduce  the  number  of  his  legal  votes  below  the  '         '»««h* 

number  of  votes  given  to  some  other  person  for  the  same  ^-  --  -  n,.j„H6, 

office,  after  deducting  therefrom  the  illegal  votes  which  ***  *"  *   •  •  i 

may  be  shown  to  have  been  given  to  such  other  person.  J^'  -^  "   -  .  # 

Compare— irregularities,  etc.,  must  alter  residt,  under  mIlcon-  ^,Zf    *  '  ?J 

DUCT  ov  Junoxs,  sec.  I112n.  •*.,    _    •"■    ' 

§  1115.  When  an  elector  contests  the  right  of  any  per-  w'    1*         * 

son  declared  elected  to  such  office,  he  must,  within  forty  in.,,  ^i    *  "  \\ 

days  after  the  return  day  of  the  election,  file  with  the 
county  clerk  a  written  statement,  setting  forth  specific- 
ally: 

1.  The  name  of  the  party  contesting  such  election,  and 
that,  he  is  an  elector  of  the  district,  county,  or  township, 
as  tiiie  ease  may  be,  in  which  such  election  was  held ; 

%  The  name  of  the  person  whose  right  to  the  office  is 
contested ; 

3.  The  office; 

Cons  Civ.  Fboo.— 88* 


'•M^:*, 


Mw-i.  iiagr 


sucii  ell 
of  iilej 


§1116-19 


4.  The  particular  jj^unda  of  aach  contest. 
Which  Btatement  must  be  -veriflea  by  the  affidavit  of  t 
coDteatiug  party,  that  the  mattera  aod  things  tbetein  oo 
tained  aie  true. 

Elwtor— l3Csl.23». 

Within  fOTtr  days-ai  CaL  Kl. 

StatsiiiBntofDonIsrtBiii-He>ocLUIS.lU;!  MC^lSOi;  tlCal.', 
§  1116.  When  the  reeepttoa  of  illegal  voles  ia  alleg 
aa  a  cause  of  contest,  it  Is  eufflclent  to  st.itc  generally  th 
in  one  or  more  Bpecifled  voting  precincts  illegal  votes  its 
given  to  tlie  person  whose  election  le  contcsti^d,  wliich, 
taken  from  him,  will  reduce  the  nninber  of  liis  legal  vol 
below  the  number  of  legal  votes  gives 
son  for  the  same  office;  but  no  testiin 
of  any  illegal  votes,  unless  the  party  c 
tion  deliver  to  the  opposite  party,  at  1 
fore  Huch  trial,  a  written  list  of  thi 

votes,  and  hy  whom  given,  which  he .„  ,. 

finch  trial;  and  no  teatimony  can  he  reci^ived  of  any  il 
gal  votea  eicept  auch  aa  are  specifleil  in  such  list.  [ 
effect  A])ril  15th,  1B80.] 

Three  daya  befbra  Msl— iUtdeUversd,D«auf.  30  CaL393:  com; 
tBUoDof  tliiw.KC.13n;  MCsLtll. 

7i)tlD[  preolncti— towDBblpa,  before  arndt.  isso. 

§  1117.  ITo  statement  of  the  gronnda  of  contest  V7 
be  rejected,  nor  the  proceedluga  dlamis^ed  hy  any  cor 
for  want  of  foim,  if  the  groands  of  coniest  are  allegi 
with  such  certainty  as  wul  odviae  the  di:fi:ndant  of  tl 
particular  proceeding  or  canae  for  which  hucIi  election 
oontestad. 

§  1118>  Upon  the  Btatement  beii%  filed,  the  coun 
clerk^ost  lijorm  the  Saperior  Court  of  the  couu 
thereof,  which  ahall  thereupon  order  a  spei:ial  session 
such  court  to  be  held  at  the  court-room,  i.ti  someday  to 
named  by  it,  not  leaa  than  ten  nor  more  tlmn  t^rency  da 
from  the  date  of  auch  order,  to  hear  and  determine  su 
contested  election.     [In  efiect  April  IBth,  laso.] 

Special  isialDn— term,  before  ISO), !(  Osl.  U3,  and  sea  Tekus,  a 

3  1119.  The  clerk  aliall  thereupon  is^uo  a  citation  1 
the  person,  whoae  right  to  the  omce  is  contcated,  to  s 
pear  at  the  time  and  place  specifled  in  the  order,  whi 
citationranst  be  delivered  to  the  BberiS.^iud  served  eiti 
npon  the  party  in  person,  or,  if  he  cannot  bo  found,  1 
leaving  a  copy  thereof  at  the  liouae  where  lie  last  residi 


387  CONTESTING  CERTAIN  ELECTIONS.     §§  1120-5 

ftt  least  five  days  before  the  time  so  speciAed.    [In  effect 
April  15th,  1880.] 
C!iiaticm-^f oim  Immaterial,  SO  CaL  394. 

§  1120.  The  clerk  must  issue  subpoenas  for  witnesses 
at  the  request  of  either  party,  which  must  be  served  as 
other  subpoenas;  and  the  Superior  Court  shall  havo  full 
power  to  issue  attachments  to  compel  the  attendance  of  ^ "«     ^ 

witnesses  who  have  been  subpoBnaea  to  attend.    [In  effect  ^  -r     ' 

April  16th,  1880.] 

Sabp(sna»— Issuance,  service,  etc.,  sees.  1985-1987;  also  see  sees.  198S-  "^  ,       '- ■  ' 

1990:  disobedience,  penalty*  etc..  sees.  1991-1992.  ^   j  ■  Tr    !'>/«  • 

OompeUine  attendance  of  witnessea— sec.  1993  e^  40(7.  «».;,.    t.^,..  1 

§  112X.  The  court  must  meet  at  the  time  and  place  ■•  .  '    ""'  "*•"* 

designated,  to  determine  such  contested  election,  and  T   *"> ,                             i 

shall  have  all  the  powers  necessary  to  the  determination  if*  ""*    *•  ,,  ' '                             , 

thereof.     It  may  adjourn  from  day  to  day  until  such  trial  J^  *    ^ ..  ^./^                              ; 

is  ended,  and  may  also  continue  the  trial,  before  its  com-  *"'  "^  . ^  *  •  •*...                              j 

mencement,  for  any  time  not  exceeding  twenty  days,  for  S>  *    '  *'*  "*** 

good  cause  shown  by  either  party  upon  affidavit,  at  the  \[  ** 

costs  of  the  party  applying  for  such  continuance.  '"" 

Adjoiim  from  day  to  day— discontinuance  otherwise,  34  Cal.  339, 635. 

Before  its  commencement— 34  Cal.  332. 

§  1122-  The  court  must  be  governed,  in  the  trial  and 
determination  of  such  contested  election,  by  the  rules  of 
law  and  evidence  governing  the  determination  of  ques- 
tions of  law  and  fact,  so  far  as  the  same  may  be  applica- 
ble; and  may  disndss  the  proceedings  if  the  statement  of 
the  cause  or  causes  of  the  contest  is  insufficient,  or  for 
want  of  prosecution.  After  hearing  the  proofs  and  alle- 
gations of  the  parties,  the  court  must  pronounce  judg- 
ment in  the  premises,  either  confirming  or  annulling  and 
setting  aside  such  election. 

Diamisa  the  proceedings— not  discretionary,  15  Cal.  117. 

After  hearing  the  proofs,  etc.— no  default,  judgment  obtainable  by 
contestant,  34  CaU  635;  burden  on  contestant,  12  Cal.  352. 

§  1123.  If  in  any  such  case  it  appears  that  another  per- 
son than  the  one  returned  has  the  highest  number  of  legal 
votes,  the  court  must  declare  such  person  elected. 

§  1124.  Bepealed  April  15th,  1880. 

• 

I  1125.  If  the  proceedings  are  dismissed  for  insuffi- 
ciency, or  want  of  prosecution,  or  the  election  is  by  the 
court  confirmed,  judgment  must  be  rendered  against  the 
party  contesting  such  election,  for  costs,  in  favor  of  the 
party  whose  election  was  contested ;  but  if  the  election  is 


•"■•■^••i 


'^-  «-«*.«»., 


wm.- 

mn- 

ttta- 

■.•*T>'      :     "Wi*      llfiyfc 

1 

*•'■«■  »»».■♦,  *l^ 

■aw. 

:'■  ■-■:■■* 

M». 

>.-    ".:•  i. 

IMiti 

-  ;. 

■iW 

■wv-  '*  ■'  " 

§§  1126-7  coNTramtia  obbiain  mMftiom.  i 

aDDullecI  and  set  aside,  jadgmenC  for  coats  most  be  tt 
dered  apiiijst  the  party  whose  election  was  untested, 
favor  ot  tlie  party  couteating  the  same.  Frimarila,  ea 
part;  la  liable  for  the  costa  created  by  himself,  to  the  a. 
ceiB  and  witnesses  entitled  thereto,  which  may  be  ci 
led«d  In  thu  same  manner  aa  atmilar  costs  are  collected 
other  cases.  [lu  effect  April  IBth,  1580,] 
CostB—In  Bpeclat  proceedlogs,  sect.  1032,  snbd.  t,  MTU:  geaeiailj,  a 

%  112a  Either  part^ 

court,  may  appeal  thet ., „ 

iithec  cases  of  appeal  tlieceto  from  the  Superior  Couj 
[111  eCfect  April  loth,  1S80.] 

Appeal  Id  oontaned  Section  caisi— 91  CaL  FS.  !GI. 

Appeal!  to  Sapreme  Court— see.  M3 ;  sppeals  geoenllr,  tee,  > 
aieq. 

TXaw  ttlal-«  CaJ.  «U,  isi. 

§  1127.  Whenever  an  election  le  amiulled  ot  set  aau 
h;  the  indement  of  the  Bnperior  Court,  and  no  appeal  tl: 
been  taken  within  ten  days  thereafter,  the  commmion, 
any  haa  Issned,  is  void,  and  the  office  vacant.  [In  efte 
AprU  ISth,  1880-1 


TITLE  III.  •Z"^i''5 

>f  Sunmary  Proceedings.  t-^J^i 

CoDfessioD  of  judgment  witljout  action.  _ 

Submitting  a  controversy  ivlthont  notion.  r  '"   ^~' 

Discbarge  of   persooa   imptiaoned   ou   ciril  ^  ,w 

procBBS.  —  *.     -Jk 

Stimmary  proceedings  for  obtaining  posaea-  •■  ■  .    •-• 

■ion  of  leal  property  in  certain  cases.  si  •--  3«  «. 

[mi 


CHAPTER  I. 


Judgment  i 


nitliig  and  torm  i 
DtandeDtnliiiJi 


'  enteriiii  Jndcmeut. 


3  1132.  A  judgment  b^  confession  may  be  enter 
without  action,  either  for  money  due  or  to  become  dv 
or  to  secure  any  person  against  contingent  liability  on  I 
half  of  the  defendant,  or  both,  in  tbe  manner  preacrib 
by  this  chapter.  Such  judgment  may  be  entered  in  a 
court  Laving  jurisdiction  for  like  amounts. 

Judgment  by  confesftioa— after  actloa  commenced,  U  CaL  i 
statement  lor.iec.  1133  and  note:  attacking  for  tnud,  sec.  lias. 

Acr  oonrt  having  jncisdicHon— 9  Cal.  76!  ta  Justice's  Court,  i 


-signed  b7derendant,M  Cil.W 


Attacking  for  frand— /li^f^nifflf  fraudulfat.  uAffl,  pri 
where  statement  lacks  sratulory  iDtlneaa,  e  CaL  410 ;  12  Cal.  I 
SK;  37  Cal.  m:  void  tor  oUtrucltngor^cllton.e  Csi.  338;  13 
CtXWi.  P7vqf,eCti.t!3;  U Cut.  143;  IDCal.ZiS;  mCil.cJli  1 


dlrvct  iiroceedliwg.  6  C 
permitted,  IS  cin:  £79: 


'13.    CoSalerai  < 


g  1133.  A  Statement  in  writing  muet  be  made,  sign 
by  the  defendant,  and  verified  by  bis  oatb,  to  the  foUo 
ing  effect: 

1.  Tt  must  authorize  the  entry  of  judgment  for  a  ape 
fied  Sf-  - 


_.  _.  .t  be  tor  money  due,  or  to  become  d 
Btate  concisely  the  facts  out  of  which  it  arose 
that  the  sum  confessed  tbeiefor  is  justly  due,  o 

3,  If  it  be  for  tlie  purpose  of  securing  tbe  plaint 
against  a  coutiagent  liability,  it  must  state  concisely  t 

*  """ -.--■„  ^ijd  jiability,  and  show  that  the  at 

_  .1 ^ ^^  ^^^  same. 


JSt  COXfSlSSSIOK  OF  JUDGMENT.  §§  1134-3 

§  1X34.  Tlie  statement  muBt  be  filed  with  the  clerk  of 
the  conrt  in  "v^hicli  the  judgment  is  to  be  entered,  who 
mast  indorse  npon.  it,  and  enter  in  the  judgment  book,  a 
judgment  of  sixcli  court  for  the  amount  confessed »  with 
ten  dollars  costs.  The  statement  and  affidavit,  with  the 
judgment  indorsed,  thereupon,  becomes  the  judgment  roll. 

§  U.3S.  In  SL  Justice's  Court,  where  the  court  has  au- 
thority to  enter  tlio  judgment,  the  statement  may  be  filed 
with  Uie  jnstice,  -who  must  thereupon  enter  in  his  docket 
a  jodgment  of  his  court  for  the  amount  confessed,  with 
three  dollars  costs.  If  a  transcript  of  such  judgment  be 
filed  with  the  connty  clerk,  a  copy  of  the  statement  must 
be  filed  -wltli  it. 

Authority  o£  Justice's  Oouxt  to  enter— bocs.  112,  subd.  6,889;  and 
ReSCaLTS. 


CHAPTBB  IL 


i  1138,  CoDtroTersTf  bow  submitted  wltbont  uUon. 

I  1139.  JadffmflDt  on,  Bs  In  oUMrcuea,  but  TiLhoat  eoBta  prior  K 

i  1140.  Jni^ftaent  mnr  be  akforced  or  appenlfld  rrom  H  In  uk  actl4 

g  1138.  Parties  to  a  queslion  in  differenoe,  tvl 
ml^ht  be  the  subject  of  a  civil  actioD,  nuty,  wltt 
action,  a^ee  upon  a  case  contaiDiuK  the  facts  ii 
wblcb  the  controveray  dependB,  and  present  a  sobmisi 
ol  the  same  to  any  court  whicli  would  have  jurisdict 
it  an  action  had  been  brought;  but  it  most  appear, 
affidavit,  that  the  controveray  is  real,  and  the  proceed! 
iu  good  faith,  to  determine  the  rights  of  the  parties, 
court  must  thereupon  hear  and  determine  the  case, 
render  judgment  thereon,  as  if  an  action  were  depend: 
SabmltliBg  igreed  cubo— 22  Cal.  73;  30  Cil,  SIS;  41  Cil.  GO.  A, 
vil,  Btlpulatlon  no  snbatltula  for,  2a  CaL  EI9.  Jiut^nunl,  basis  of,  °u 

g  1139.  JndBment  must  be  entered  in  the  judgm 
book  as  la  other  cases,  but  without  costs  for  any  proci 
ing  prior  to  the  trial.  The  case,  the  submission,  an 
(lopy  of  the  judgment,  coustitate  tho  judgment  roll. 

E&tiT  of  Jadi™«ai-«ee.  m. 

Jaigiaeat  roll— «ec,  S70. 

§  1140.  The  jodgrnont  may  be  enforced  In  the  si 
manner  as  if  it  had  lieen  rendered  in  an  action,  and  ii 
!T  subject  to  appeaL 


CHAPTER  ni. 


ion  before  JaJqe, 
orlesinay  Ik  Id  VTltlDg. 

^luirued,  prIsDuer  mar  >B*I 


11143    ___      ,  

imied  on  i  ]udgmeat  r  udered  in  a  civil  actian.  must  be 
diicharged  thereif  re  m  upon  tlie  conditions  in  tlila  chapter 
ipecilied. 

g  1144    Su  1]  r  ei  1  in  muat  cause  a  notice  in  writing  to 
be  given  to  the  pia  ittiff  bis  anent.  or  atMmev.  that  at  a 
Mitaln   time  in  i  j  li 
SaperioT  4  oitrt  uf  thu 


,  for  !__,__, „ 

bis  imprisonment.    [Tn  eifect  April  lath,  1S80.] 

I  1145.  Snch  notice  tnust  be  ierved  npon  the  plaiot- 
inThis  agent  or  attorney,  one  da;  at  least  before  the  heap- 
ing of  the  application. 

!.   A 

nch  person  ..    ._ ,--„-,     

eiunine  him  under  oatli  concerning  his  eatiite  and  prop- 
erty and  effects,  and  itic  disposal  thereof,  and  liis  abilitr 
to  nay  tbe  judgment  for  whii'li  lie  is  committed;  and  such 

Sige  caar  also  tieai  any  other  legal  and  pertinent  evi- 
nce that  ma;  be  produced  bftlie  debtor  or  tbe  creditor. 
8  1147.  TliB  plaintiff  in  the  action  may,  upon  such  ex- 
— '---' —    propose  to  tlie  prisoner  any  interrogatories 


EeTtineut  to  the  inqauy;  and  tbey  most,  If  Teqnlrec 
im,  tie  proposed  aai  answered  in  vriting.  and  tbe 
sner  must  be  signed  and  bwotq  to  hj  tlie  prisoner. 


Q  the  following  oatli,  t-  _, 

do  solemnly  swear  that  I  have  not  any  estate,  real  or 
sodbI,  to  the  amount  of  fifty  dollars,  escept  such  as  ii 
law  exempted  from  being  taken  In  execation;  and  th 
have  not  any  other  estate  now  conveyed  or  concealed 
in  any  way  disposed  of,  with  design  to  secnie  the  s: 
to  my  nse,  or  to  hinder,  delay,  or  defrand  my  credit 
so  help  me  God." 
Order  nf  diuharge— appeal  fnim.  U  CsL  SM. 
§  1149.  After  administering  the  oath,  the  judge  n 
issue  an  order  that  the  prisoner  be  discharged  from 
tody,  and  the  officer,  upon  the  service  of  sucn  order,  n 
discharge  tbe  prisoner  foHh with,  If  he  be  imprisoned 

§  1150.  If  such  judee  does  not  discharge  the  priso 
he  may  apply  for  his  discharge  at  the  end  of  every  i 
ceeding  ten  days.  In  the  same  manner  as  above  provii 
and  the  same  proceedings  must  thereupon  be  had. 


debt,  unless  he  be  convicted  of  having  willfnliy  sn 
falsely  upon  hia  eiamination  before  the  judge,  or  in 
ing  the  oath  before  prescribed. 

%  1152.  Tbe  judgment  against  any  prisoner  who  is 
charged  remains  in  fuH  force  against  any  estate  wl 
may  then  or  at  any  time  afterward  belong  to  him,  and 
plaintiif  may  take  out  a  new  execution  against  the  gc 
and  estate  of  the  prisoner,  in  like  manner  as  if  he 
DBver  been  committed. 

§  1153.  The  platntifl  in  the  action  may  at  any  t 
order  the  prisoner  to  be  discharged,  and  ha  is  not  th 
after  liable  to  imprisonment  for  tbe  same  cause  of  act 

g  1154,  'Whenever  a  person  Is  committed  to  pall  oi 
execution  Issued  on  a  judgment  recovered  in  a  ( 
action,  the  creditor,  bis  agent  or  attorney,  must  adva 
1o  the  jailer,  on  sncU  couunitment,  sufficient  money 
the  support  of  the  prisoner  for  one  week,  and  must  m 
the  like  ndTance  for  every  successive  week  of  bis  Imj 


ft  DISCHABGE.  §   1154 

mmeiit,  and  in  case  of  failure  to  do  so,  the  jailer  most 
iioithwith  discbarge  Bucb  prisoner  from  custody;  and  such 
^sdiarge  lias  the  same  effect  as  if  made  by  order  of  the 
creditor 
Advance  to  the  jailer— credit  permissible,  50  Cal.  306. 


CHAPTER  IV. 
SUMMAS-r  FROCEEDINGS  FOR  OBTAIN] 
FOSSIiSSION  OF  REAL  PROPERTY 
IN  CERTAUH  CASES. 


re  jurladlctloa. 
Compliffil.   JudsetaflxUayfor  appearance 


.75.  Vprincalloii  it  cum. . 
79.  E(ri!ctoe»iiBppnalu| 
7T.  Rqlea  of  MuctlEi.. 

is!  Belief  agiLiusE  forfeit 

§  1259.  Every  person  is  gallty  of  a  forcible  enliy 

I.  BybreakiDg  open  doors,  windows,  or  other  pai 
a  bouse,  oi  by  any  kind  of  violenca  oi  circamstani 
r.jjntorsuponoriuto  any  real  property;  ~ 


pajcy  in  posaeasi 


by  force,  threats, 

intry  and  detBlnrv— ^fffpe^ifd'ufff  Code,  re 
3:  Buinmsrj  remedy,  t  C»l.  113;  !3  CaL  IN: 
.47:  trespass  not  enoiiBh.e  Cal.  166:  MCaL  ' 
)  Cal.  *1,  Bnd  see  note  in/ra:  title  noC  triable,  s 


S8U60-1 

tI:GCBj.«3!  13  Cal.:!^!S3Cal.lP^20Cia.21<:a!CaLMi3SCaLil9S; 
Faitj-  in  poSKeHion— sea  PosaEssios,  sec.  llTSn. 

§  1160.  Every  pereon  is  guilty  of  a  forcible  detainer 
■■yho  eillter— 

1.  By  force,  or  by  menaces  ami  rbreats  of  Tiolence,  un- 
iiiirfiilly  liolds  anil  keeps  tlio  i)Ossi;esioQ  of  any  real  prop- 
■  ly,  wiiether  the  Hame  waa  acquired  peaoaabiy  or  otlier- 

,'.  WiiQ,  ia  the  niglit  time,  or  diiring  the  absence  of  the 
II pant  of  any  laods,  unlawfully  enters  upon  real  prop- 

■■■ .  and  ^vho,  after  demand  miido  for  tna  surrender 
Tf.nf,  for  the  period  of  tive  days  refuaea  to  aurreniler 
•iamo  to  Hiich  former  oi'cupant. 

■cupant  of  real  property,  within  the  n 


-  sulMli vision,  is  one  who,  witliin  five  days  precei 

ijh  unlawful  entry,  was  iu  ('      "-'-   --'   "" 

urbed  possession  of  such  land' 


unlawful  entry,  was  lu  tbe  peaceable  and  undis- 


;i  C3l.3lT!2aCaLgT7;UC>L 

EXJIMEHTS  OF  i^RCIBLE  DETADTGR. 

man:  in  detalner.S  CaL*i:  n  feii.an;  28Cal.K7;  29Csl.677i  tl 
.'    I>2i  as  OaL  677:  M  CaL  us*.    Acquired  peactibtT— Immaterial 

i/.triia  CaL  m;  M  CaL  m. 
-<-BomBIoa2-  UnlawfnUy  enten— 9  Cal.M;£T  CbLS03i!8  CaL 
-  '.--,  M  rbiLSHi;  MCaHin;  11  Cai.M!;  4S  Cal.  MT. 67»;  48  Cal.  atl- 
CaJ.49i  !4du.3l7i  S7  0L1M:  ^SCaLGTS.  Occnpant, 
le  FoaaEBSiOH.Eii^i:.  ILIJn;  ijCaLtlDi  41CaL^;  ii 

,^  llgl .   A  tenant  of  real  property,  for  a  term  less  than 

■ ,  IS  guilty  of  unlawful  detainer— 

1  When  he  continuea  iu  possp-ision.  In  person  or  by 
'tibtenaot.,  of  the  property,  or  any  parC  theraot,  after  the 
Gipiralioii  of  the  term  for  wliiL-li  it  islet  to  him,  without 
ttiepemiiasionof  liis  landloni,  ur  iha  tucceuor  in  estate  q/ 
iit  iandloi-d,  if  any  thsrc  be ;  but  iu  case  of  a  tenanoy  at 
will,  it  must  first  be  termioiitod  by  notice,  as  prescribed 
mtbeCivilCode. 

2.  Wliero  he  continues  in  possession,  in  person  or  by 
iqbtenant.  without  permission  of  Jiia  landlord,  or  (Aejtiic- 
woor  in.  eitale  of  hiala/idlord,  ifaivj  there  be,  after  default 
In  the  payment  of  rent,  pursuant  to  the  leaae  or  agreement 
nnder  which  the  property  is  litki,  and  three  daya'  ttotice. 


ill  irriting,  requiring  its  pay  mi 


_  _  ,       possession  of  tijii  property,  shall  havo 

1  served  npon  him,  and  if  tlicre  be  a  snbteoant  in 
CoDB  Civ.  Pboo.— 84. 


8  USX 

actual  occupation  of  tbe  pTemisea,  also  upon  auch  si 
tenant.  Sach  notice  may  be  serred  at  any  time  witl 
one  year  after  the  rent  becomes  dne.  In  all  cases  of  ti 
ancy  upon  BKricultural  lands,  trhere  tUe  tenant  has  li< 
over  and  retained  possession  for  more  than  sixty  d( 
after  tli«  eipiration  of  his  term  without  any  demand 
possession  or  notice  to  quit  by  ttie  landlord,  Of  1^  euac 
lor  in  estate  of  hi»  laadiord,  if  nny  there  be,  be  shall 
deemed  to  be  holding  by  permission  of  the  landlord, 
the  succssstrr  in  estate  of  hia  landlord,  if  any  there  be,  a 
etiall  ba  entitled  to  hold  under  the  teims  of  the  lease 
another  full  year,  and  shall  not  be  euilty  of  an  unlaw 
detainer  during  said  year,  and  such  holding  over  for  1 
period  aforesaid  shall  be  taken  and  construed  aa  a  const 
on  the  part  of  a  tenant  to  hold  for  anollter  year. 

3.  When  he  continues  in  possession,  in  peraon  or 
subtenant,  after  a  neglect  or  failure  to  perform  other  ci 
ditions  or  cavenants  of  the  lease  or  agreement  am 
which  the  property  is  held,  Including  an;/  coveruinl  noi 
<uHg/i  or  nAlet,  than  the  one  for  the  payment  of  rent,  a 
three  days' notice,  in  writing,  Requiring  the  performai 
of  such  conditions  or  covenants,  or  the  possession  of  t 


noon  such  subtenant.  Within  three  days  after  the  s 
vice  of  the  notice,  the  tenant,  or  any  subtenant  in  acti 
occnpation  of  the  premises,  or  any  mortgagee  of  the  ter 
or  other  person  interested  in  its  continuance,  may  perfo; 
the  conditiona  or  covenants  ot  tbe  lease,  or  pay  ilie  st 
ulated  rent,  as  the  case  may  be,  and  thereby  save  t 
lease  from  torf  eitnro  ;•  [provided,  if  the  covenants  asd  ci 
ditions  of  lease,  violated  by  the  lessee,  cannot  afterwa 
be  performed,  then  no  notice,  aa  last  prL'scribed  here 
need  be  given  to  said  lessee  or  his  subtenant  demand! 
the  performance  of  the  violated  covenant  or  conditions 
the  lease.]  A  tenant  may  take  proceedings,  similar 
those  prescribed  in  this  chapter,  to  obtain  poBsesaton 
the  premises  let  to  an  under-tenant,  In  case  of  his  unla 
ful  detention  of  the  premises  underlet  to  him. 
i.  Any  tenant  or  subtenant,   attlgning  or  tubletUng, 

•  Ino  blUs  lunendlng  S  1111,  Sanate  blUa  M3  and  «t,  mn  puaed 
the  tncDbL-secoua  sesslm,  botb  of  whlcb  weie  to  take  effect  Inu 
illateir.  They  were  both  aDprored  on  tbe  same  du.  AprU  1st,  ll 
We  tuive  consoUdatea  tbe  fwa  lavs,  iialiciilKg  the  von&of  bUl  l 
♦iSnotlnWll  No.6W.flnd  tnoorporfltlna  In  [brflckctj]  the  only  woi 
or  DILI  No.  e&i  not  In  No.  Hi.  BeUUos  the  section  as  pruned,  a 
I>1U  No.  443.   Omtttlii^  ILO  Italics  and'  including  the  braclccta  nlU  g. 


,_.  ..  estate, thaliiUponterviceo/ three 

*7»'no((CB  to  qitit.MponlheperionorpertoMiiipottetsion, 
h  mlilieil  to  reslilution  of  posseiiion  0/  auc/i  demised  prem- 
ituvHd^  the  provisions  0/  this  act,  [Approved  April  IM, 
lESS,    In  effect  imme<ljaiel7<] 

DWLAWl'UI.  DETAHreiB. 


leL,  ue  under  Day  BUSK, 


»»cA  1G9;   essential  10  je 

SuBumsiON  1.  Holding  oTM—ffHieroHf.  eueotUl  elemenl.  4 
C»Lli6.  A/rrr  trpira/ion  a/ (win,  aemanil  inil  notlcB,  <  Cal.  SM;  S 
Sfi.  nsancif  tit  iciri.  aoUce  uimbuUiiglClvU  Code,  aecs.  799-^1,  Tssj 
HUtLXMi;  Si  Cal.  IM. 

BcBPiviBiOM  2.  Nan-pBTsuntotmnt— <lniUDd,3Cal.973(  WCal. 
HiMCiI.SM;  Lender.  41  Cal.NOi  rorfeltnre.  1  Cml.  273)  M  CiL  iS;  U 
C»L  IMi  tl  Cal.  tffj ;  so  WL  3 ;  iQblenant.  33  C»L  2n. 

g  1162.  Tlio  nnticta  required  by  the  preceding  aection 
ma;  be  served,  eitbei. 

1.  By  (leliveriui;  a  copy  to  the  tenant  personally ;  or. 

a.  If  he  lie  absent  from  his  place  of  resideoce.  aod  from 
his  usual  place  of  business,  by  leaving  a  copy  with  some 
penoDof  aiiitabli;  ago  and  discretion  at  either  place,  and 
mdine  »  copy  tbr'nii^li  the  mail  addressed  to  the  teniuit 
MhiiplaCB  of  reaideiice;  or, 

ii.  If  audi  place  of  residence  aod  business  cannot  be 
•Kenaioed,  or  n  person  of  suitable  age  or  discretion  tlicre 
cannot  be  found,  thtu  by  affijiinfia  copy  in  a  conspicuons 
place  on  tlio  property,  aod  also  delivering  a  ropy  to  i\  per- 
ton  there  residiug,  if  .-iuch  person  can  bo  found;  and  also 
wading  a  copy  tlirou<;l]  the  mail  addressed  to  tUe  tenant 
•I  (be  place  wliere  t  lie  property  is  situated.  Service  upon 
s  subtenant  uiny  bo  made  in  the  same  manner.  [In 
eBect  July  1st,  1S74,] 

§  11.63.  The  Superior  Ckiurt  of  the  county  In  wlilcli  tlie 
property,  or  aoiuo  part  of  ft.  Is  sitoateil,  shall  bavo  juris- 
diction of  proceedings  under  this  cliapter;  provided,  tbat 
JuBticea'  Conns,  wHliiu  their  respective  lownsliiiis,  or 
CTLica,  or  cities  and  coanties,  shall  have  concurrent  juiis- 
diction  irith  Ibe  Superior  Conrts  in  cases  of  forcible  entry 


and  (leMiner,  wben  the  lental  value  does  not  exci 
tnenty-flTe   dollara   per   inoatli,  aod  irheD    the   wb 
amanDt  of  damages  claimed  does  iiot  exceed  two  hui 
led  dollars.     [In  effect  March  Otb,  1880.] 
Sapsrloi'  Ooort  of  coaiitr— former  Jnrlsdlctlan  at  Comity  Coi 


.a,  betorn  Code,  2  Cal.  in 


_  .   _  ,    . .^,  _..r  Bliall  any  proceeding  aba.  ,  . 

tLe  plaintiff  be  nonsuited  for  tlie  non-joinder  of  any  p 
aons  who  might  have  been  made  parties  defendant;  1: 
when  it  appears  that  any  of  the  parties  served  witli  pn 
ess  or  nppuarinp  in  tlie  proceeding  are  guilty  of  Iho  . 
fense  cliari;ed,  judgment  must  be  rendered  against  hi 


Inci 


Tied  V 


J  defense;  but  iu  case  t 
husband  he  not  joined,  or  unless  she  he  doing  business 
a  sole  trader,  an  execution  issued  upon  a  personal  jui 
•  menC  against  her  can  only  bo  enforced  against  proper 
on  the  premises  at  the  commencement  of  the  action.  [ 
effect  July  1st,  1B74.1 

§  1165.  Except  as  provided  in  the  preceding  aectio 
the  prOTislons  of  part  two  of  this  Code,  relating  to  parti 
to  civil  actions,  are  applicable  to  this  proceeding. 

Parties  pIai[itiE-JCal.l13:  SCal,4»9;  nCat.Me;  »Cal.ieB;  *l  C 
—    ■  -'- '■- -WiiBnUa8,3Cal.. 


§  1166.  The  plaintiff,  in  his  complaint,  which  shall 
in  writing,  must  set  forth  the  facta  on  which  he  seolia 
recover,  and  describe  the  premises  witli  reasonable  c< 
tointv,  and  may  set  forth  therein  any  circumstances 
fraud,  force,  or  violence  which  may  have  accompanii 
the  alleged  forcible  entry,  or  forcible  or  unlawtui  d 
tainet,  and  claim  damages  therefor.  Incase  the  unU' 
ful  detainer  charged  he  after  default  in  the  payment 

Upon  tiling  the  complaint,  a  sumijions  must  be  Isaut 
thereon  as  iu  other  cases,  returnable  at  a  day  designati 


iberein,  ^rliicli  sliall  not  lie  less  than  three  days  m 
than  twelTs  days  from  its  dace,  aicept  in  cases  w 
pnblication  of  tbe  summons  is  necessary,  i 


_  r,  ami  tliesi 

das  so  fixed.      I  Iii  effect  11 

Complaint,  sufficiency  at— a  CaLlS;  111  Cal.  lOTj  23  Cnl.SWi  KCal. 
S^l  31  til.  l'i?/;>!;  V-.iL.J40i  SBCul.lHll  «  SaL  Ji!l,*B4;  WCBI.'hi,    i» 


I.    Gtnerailg,  tee  wc.  ee.  aod  Dotei. 

imons  mnst  state  the  parties  to  tlie 
rt  in  wbicti  the  saron  Is  bcought,  tlie 
n,  in  oonciee  terms,  and  tlie  relief 
return  day,  and  uiiisC  notify  the  de- 
id  answer  within  the  limedesicuated, 
m\\  be  taken  asainst  bim.  Tlio 
.  .  .  :ted  to  the  defendant,  and  b(t 
•  <lLt;s  hefore  the  return  day  designated 
'     served  and  returned  in  tbe  same* 

urn  of  any  suuinions  Issued  under 
!  same  has  not.  for  any  reason,  been 
■■— -    tbe  plaintin  may  have  a 


,rf£ 


niouH  liinl  Ijufii  i^isued,    [In  effect  March  IN 


g  1168-   If  llie  complaint  presented  establishes,  to  the 


S  1169-  If .  at  the  time  appoioted,  the  defendant  do  not 
aippeor  and  defend,  tbe  court  must  enter  bis  deEault,  and 
i«nder  judgment  in  favor  of  the  plaintiff,  as  prayed  for  in 
tbe  complaint. 
Jadgmanl  br  default— goientU;,  aec.  H9. 
§  1170.  On  or  before  the  day  fixed  for  his  appearance, 
iliu  di^feudaut  luay  appear  and  answer  or  demur, 
Appeaiuice— geuQcaUy,  uc  lOIt,  MiU  iiDleL 


d(7ec(Li  summon),  llCaL  24^.  Imu^cimti 

•\  38  Cal.  619:  objection  too  late.  8p[ers  v.  Duane, 

.  ^  T    I  .n     Perilfcolton.sec.  lliS.    ■' Or  demur,"; 


[lenimUv.  uc  *3!i  and  i 

§  1171.  WhenOT 
ilea^llDgs,  it  muBt  t 
ralv-ed  aa  ia  otber 


§  1171.  ■Whenever  an  issue  of  fact  is  presented  by  t 

.  _  jj —  .1 .  t.  .-:.j  t_  „  jypy^  unfeaa  — ■-  ' — 

jury  BLall 
otber  trial  juries  in  tbe  Court 


pleadings,  it  must  be  tried  by 


_,  the  piaL _   

quired  to  sbow,  io  addition  to  the  forcible  entry  o.  . 
bia  detainer  complaioed  of,  that  be  was  peaceaDi?  ii 
actual  nosseaaion  at  tbo  time  of  the  forcible  entry,  oi 
eutitled  to  tlie  poaaession  at  the  time  of  the  forcible  i 


Thedelendabt  may  sbow  in  his  defease,  tbat 


,  jr  those  wboae  interest  in  audi  premif 

he  claims,  have  been  in  the  quiet  possession  thereof  1 
the  space  of  one  whole  year  together  nest  before  t 
commencement  of  the  proceedinRs,  and  that  liis  Interi 
therein  Janot  then  ended  or  determined;  and  such  sho 
,0  the  proceedings. 


a  C»L  113;  n  c 

IBI.413;«Cal.lH;  MCal.HO;  UCal.SST.  AMMstt,  is  Cat.  lOf j  aK 
34;  4icdrc9<l;  Oi%«.CMlhis,(lC*L132i»GiU.tM.39;i  (SCaLMl: 
Cal.MS:  pnieeaUei£antcCoroI,39Cal.el9i  49CaL49S.  Imamcani 
Cal.  4e;  £  ObI.  eui  4a  &tL  Uli  is  CaL  3T0,  MI:  »  Cal.  ia-.  whi 
scrambllng.8  Ca],4Mi  St  Cal. S3;  23  Csl.SMi  28Cal.  IST;  asCal.iUO; 


Jd^ue—in  answer,  sec.  IlISnL  In  evidence,  see  deteDdHnt'i  sbc 
r:  year^  quiet  poasesalon,  43  Cal.  299:  defendants  flbowing,  ^1  t. 
;  2^JCal.£ll  29tal.31i  34  Ca1.2U;  HCaJ.303,Wa|  S»Ual.2l;  49C 
;  41  CoL  IM;  48  Cal.  U9:  teuauC'a  estaupel,  sec  IWi,  enbd.  4,  a 
le;  SCal.Hl;  SlCaLMDi  iaCal.  ISSi  4aC^,24(>i  43Cat.2i9. 

g  1173.  When,  upon  the  trial  of  any  proceeding  und 
is  chapter,  it  appears  from  the  evidence  that  the  defen 

tdge  mUst  order  that  aucb  complaint  be  fort 


BCTHKAltT  PBOCERDDiaS. 


°oft1 


\m 

widiamieiided.  to  conform  to  snch  proofs.  Sucb  amend' 
total  mast  ^e  -n-ithoul  ao^  impoaltion  of  terms.  No 
nHitiDnance  must  be  permitted  upvn  account  of  such 
amendioeDt ,  unless  tha  defeudaat,  b;  affidavit  filed, 
shows  to  tte  satisfaction  of  the  court  good  caoae  tliere- 
for. 
Amsndmeiit — of  compIalaCIierclik.nCtLStai  MCal.llOi  renenillf. 

Eri11i-,sK.MB  and  uotai. 

174.    If,  upon  the  trial,  the  verdict  of  the  jury,  or, 

'-  case  lit!  tried  wiihont  a  jury,  the  finding  of  flie  court 

L   favoT  of  tlie  plaintiS  and  against  the  defendant, 

iiftit  fiball  be  entered  for  tho  restitution  of  ihepreni- 

if  tlie  iiroi;i;eding  be  for  an  unlawful  detainer 

,_lect  or  failure  to  perform  the  conditions  or  cove- 

(  tho  lease  or  agreement  under  which  the  projierty 

.  Ill,  or  after  default  in  the  payment  of  rent,  tlie  judg- 

.■   shall   also  deo hire  the  forfeiture  of  such  lease  or 

■  .laent.      Tho  jurv,  or  the  court,  if  the  proceeding  be 

\  witbout  a  jury,"«hall  also  assess  the  aamages  occa- 

■j,-d  to  tlio  iil;i.iMtif(  by  any  tortible  entry,  or  by  any 

forcible  or   unlawful  detainer,  alleged  in  the  complaint 

and  proved  oq  tlie  tri:il,  and  find  tlio  amount  of  any  rent 

dae  if  tlie  alle-^i-d  unlawful  detainer  ba  after  default  tn 

the  paymeot  of  "rent;  and  the  judgment  shall  be  tendered 

against  the  Oef  end  nnt  guilty  oi  the  forcible  entry,  orforci- 

we  or  uulrt'ivful  detainer,  for  three  times  the  amount  of 

the  ilamagc^s  tlius  assessed,  and  of  the  rent  found  due. 

When  the  proeciiliii)^  is  for  an  unlawful  detainer  after  de- 

laolt  in  the  payment  of  the  rent,  and  the  lease  or  agree- 

taent  under  ivhiefi  tlicrentis  payable  has  not  by  itstetma 

expired,  execution  upon  the  judgment  shall  not  be  issued 

imtil  the  cxpication  iif  five  days  after  tlm  entry  of  tlio 

iiid|i;meiit,  \vithin  nhifh  time  the  tenant,  or  any  subtenant, 

or  any  mortgagtii  uf  Ihutecm,  or  other  party  interested  in 

its  continuance,  may  pay  into  court,  for  the  landlord,  tlie 

amoant  found  due  its  reut,  with  interest  thereon,  and  the 

anuniut  of  the  damages  found  by  the  jury  or  the  court  for 

tbe  uulavrful  detainer,  and  the  costs  of   the  proceeding, 

and  thereupon  tlie  judgment  shall  be  satisfied  and  the 

tenant  be  restored  to  his  estate;  but  if  payment,  as  liere 

provided,  be  not  made  within  the  five  days,  the  judgment 

.;:  .y  ba  enforced  for  its  full  amount,  and  for  the  posses- 

■Ti  of  the  prr'miiif'J.  In  all  other  cases  the  judgment  may 

t-nforced  immeiH.itely.     [In  effect  July  lat,  1874.] 

-Enlicl  of  tho  jarr~i  liat  lldecWei,  10  Cal.  !ll ;  KCnl.  SM. 


I;  itcai.-m,: 


K  </.  17  cj 


»C>1.127i  i 


L3  Cll.  1411;  i 


3  reuilered  i 


MCaI.ew.    Rtotdat.Ai 

§  1175.  The  complaint  and  answer  must  be  verified 

Verlfloation  of  plaodlDgi — sec.  MS  (Ui4  aot^a, 

§  1176.  An  appeal  taken  by  tbe  defendant  Bhall 
stay  proceedings  upon  tbe  judgment,  unless  tba  jud^ 

justice  bofoCB  whom  the  aar— ' — ■'  —  ''■ — 

lla  effect  Marcli  <nb,  IStiO.] 

§  1177.   Except  SB  otbeiivise  provided  in  tbis  chap 
tbe  provisions  of  part  two,  of  this  Code,  are  applicable 
end  conetltate  the  rules  of  practice  in  the  proceedi 
mentioned  in  tbis  chapter. 
App«al  as  Btay— geaoTHUrp  KC3.  ?46,M9,&nclDC>t«B. 

§  1178.  Tbe  provisioDB  of  part  two,  oE  this  Coda,  p 
tive  to  new  trials  and  appeals,  except  in  so  far  as  the7 
IncousisteDt  nitli  the  proviaions  of  this  chapter,  appl; 
the  proceedings  mentioned  in  this  chapter. 

^  1179.  The  court  ma;  relieve  a  tenant  against  a  : 
feitore  of  a  Itase,  and  restore  him  to  his  former  estate 
case  of  hardship,  where  application  for  such  relief 
made  within  thirty  days  after  tbe  foifeitura  is  decia 
by  the  jiidRiQcnt  of  the  court,  as  provided  In  section  < 
tnouBand  one  liuudred  and  seventy-four.  The  apptlcat 
may  be  made  by  a  tenaut  or  subtenant,  or  a  mortgage) 
the  term,  or  any  peraon  intpreBted  in  the  contiouanci 
the  term.  It  muxt  ba  made  upon  petition,  setting  fo 
tho  facts  u])on  which  the  relief  is  sou)j;ht,  and  be  verit 
by  t'le  applicant.  Notice  of  the  application,  with  a  c( 
of  l!ie  petition,  must  be  served  on  the  plaintifF  in 

iildgmeut,  who  may  appear  and  contest  the  applicati 
a  no  case  shall  the  application  ba  granted  except  on  c 
dition  that  full  payment  of  rent  due.  or  full  performai 
of  conditions  or  covenants  stipulated,  bo  far  as  the  ea 
la  practicable,  be  made.    Un  affect  March  9tli.  1880.] 
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II.     Liens  of   mechanics  and   others  upon   real 
property. 
in.     Certain  liens  for  salaries  and  wages. 
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§3  118&-3  UKNS  OF  MECHANICS,  ETC. 


CHAPTER  I. 
LIBHS  nr  aBKERAIi. 

i  1180.  Deflnltlon  of  lien. 
§  1180.  A  lien  is  a  charge  imp< 
erty,  by  which  It  is  made  secnritj 

Lien,  dsflnlUan  af— Clrll  Coile,  eec.  :sn. 
PrlorilrMlJetu-ClTU  CoUe.  uc.  S897, 

CHAPTEK  n. 

ibchan: 

r  RiiAZ.  : 

Bt  laborera.  contractors,  e( 


'eSiWIwdMiTiuMSiS.™"''   ^'°'^"-   • 
to.  dalin  to  be  neordtsil.   Fssa  ot  recordsr. 
•0.  TlDBOf  euutluuneeot  lien. 
*'    Senlee  ot  MuDUOiig  bj  publlciuloa. 

fiabcoiitraoton,  wbo  aie,  and  vlieii  paid  oi 


'.  N«w  trlBl^  aad  appeals. 

§  1183.  Mechanics,  mHterial-meii,  aTtlEans,  aTc)iite< 
BDd  laborers  of  every  class  performing  lalior  upon  or  1 
tiish  in  ft  material  to  be  used  iothecoDetruction.  jtllerati 
or  repair  of  any  mining  claim,  building,  nluirf,  brid 
iiitch,flaiiie,  aqueduct,  tUDnel,  fence, macliiii'Ty,  railro 
ivagon  road,  or  other  acructure.  aLall  liavo  u  1 1>  n  iii>ua 
property  upon  which  they  liave  bestone.1  i., U  ir  nt  I 
nislied  mHtvrial  for  the  value  of  such  labor  ilii;.'  uud  i 
terial  furnished.  Tliia  lien  shall  not  be  nlTi;rti'<!  by 
fact  tliat  no  money  Is  due,  or  to  become  doe,  cu  any  e 
tract  made  by  tlie  owner  with  any  other  psJly.  [In  efE 
April  I5th,  IttSO.) 


UEKS  OF  MBOHAVICS,  ETC.  §§  11M>4 

i  Jfechanics'  lien  law— constitatloiuil  proTlsion  for,  see  Const.  CaL 
1 20,  sec.  15:  previously  held  eonstltatlonalt  43  Cal.  615;  48  Cal.  175, 
):  prevloiisl7,  statu^  strictly  constraed,  1  Cal.  183;  2  Cal.  90:  A  CaL 
ii  16  OaL  137;  29  CaT  283,  aud  see  O&iODfAl.  Costbaot,  sec.  Il93n. 

Mechanics'  Uen— nature  of,  7  Cal.  389:  amount  of,  before  amdt  1880, 
'  CaL  S8S;  29  CaL  283;  36  CaL  293,  and  see  OaiaiiTAL  Cont&aot,  sec. 

Persona  entitled  to  lien  on  property— parties  performing  labor, 
pc  1184;  40  Cal.  185:  parties  furnishing  material,  2  Cal.  90,  489;  3  CaL 
[;  5  Car.  240;  23  Cal.  208;  48  CaL  175:  generally,  2  Cal.  489;  6  CaL  435, 

1  see  sec.  1194. 

Ion— or  repair,  21  CaL  80;  49  CaL  109. 

It  of  (Timer— constructive,  before  amdt.  1880, 49  CaL  187;  Hooi)- 
tvT Flood,  Feb.  28th,  1880, 5  Fac.  C.  L.  J.  30. 

iien  not  afibcted— though  nothinff  due  on  original  contract,  amdt. 
1;  previously  lield  otherwise,  see  O&iaurAL  CovTiiAOT,sec.  Ii93n. 

§  1184.  Any  person  who,  at  the  reqaest  of  the  owner 
"  any  lot  in  any  incorporated  city  or  town,  grades,  fills 
or  otherwise  improves  the  same,  or  the  street  in  front 
or  adjoining  the  same,  has  a  lien  upon  such  lot  for  his 
rork  done  ana  materials  furnished. 

§  1185.  The  land  upon  which  any  building,  improve- 
tent,  or  structure  is  constructed,  together  with  a  con- 
venient space  about  the  same,  or  so  much  as  may  be 

luired  for  the  convenient  use  and  occupation  thereof,  to 

determined  by  the  court  on  rendering  judgment,  is 
subject  to  the  lien,  if  at  the  commencement  of  the 
rork,  or  of  the  furnishing  of  the  materials  for  the  same, 
le  land  l>elonged  to  the  person  who  caused  said  building, 

iprovement,  or  structure  to  be  constructed,  altered  or^ 
ipaired ;  but  if  such  person  owned  less  than  a  fee  simple 

tate  in  such  land,  tnen  only  his  interest  therein  is  sub- 

:t  to  such  lien.    [In  effect  July  1st,  1874.] 

Convenient  apace— 23  CaL  208:  determined  by  the  court.  Green  o. 

idler,  April  22nd,  1880, 0  Pac.  C.  L.  J.  387. 
Leas  than  a  fee— 49  CaL  836. 

§  1186.  The  liens  provided  for  in  this  chapter  are  pre- 
(fined  to  any  lien,  mortgage,  or  other  incumbrance  which 
have  attached  subsequent  to  the  time  when  the 
[ding,  improvement,  or  structure  was  commenced, 
rork  done,  or  materials  were  commenced  to  be  furnished : 
o,  to  any  lien,  mortgage,  or  other  incumbrance   ot 
dch  the  lien-holder  had  no  notice,  and  which  was  unre< 
at  the  time  the  building,  improvement,  or  struct- 
Ijue  was  commenced,  work  done,  or  the  materials  were 
meed  to  be  furnished. 

Subsequent  Incnmbrance— 4  Cal.  233;  6  CaL  402;  7  CaL  576;  9CaL 
riU;  10  CaL  M7;  13  CaL  54;  14  CaL  247;  18  CaL  870:  89  CaL  116. 


1187-9  LIENS  OF  MBCBAICICS,  ETC.  Ml 

Oommeaoexaent  of  work,  etc.—7  CaL  S58. 575;  13  Cal.  54;  2S  Cal.20^ 
022;  44  CaL  619. 

§  1187.  Every  original  contractor,  within  sixty  daye 

after  the  completion  of  his  contract,  and  every  person. 

save  the  original  contractor,  claiming  the  benefit  of  this 

chapter,  must,  within  thirty  days  after  the  completion.ol 

any  building,  improvement,  or  structure,  or  after  the 

completion  of  the  alteration  or  repair  thereof,  or  the  per 

formance  of  any  labor  in  a  mining  claim,  file  for  recorc 

with  the  county  recorder  of  the  county  in  which  sucl 

property,  or  some  part  thereof,  is  situated,  a  claim  con 

taining  a  statement  of  his  demand,  after  deducting  al! 

just  credits  and  offsets,  with  the  name  of  the  owner  oi 

reputed  owner,  if  known,  and  also  the  name  of  the  per 

son  by  whom  he  was  employed,  or  to  whom  he  fumisnec 

the  materials,  with  a  statement  of  the  terms,  time  ^iven 

and  conditions  of  his  contract,  and  also  a  description,  oi 

the  property  to  be  charged  with  the  lien,  sufficient  f  oi 

identification,  which  claim  must  be  verided  by  the  oatl 

of  himself,  or  of  some  other  person.    [In  effect  May  29th 

1874.]  . 

Strict  construction— 29  Cal.  283:  45  Cal.  262;  46  Cal.  637;  Hooper  « 
Flood,  Feb.  28tti,  1880, 5  Pac.  C.  L.  J.  30. 

Filling  claim  for  record— 1  Cal.  183:  not  successive  liens,  44  Cal.  18 

Contents  of  olsdm-^ Statement  cf  (femond. too  much,  44  CaL  510:  o] 
several  structures,  sec.  1188:  items  unnecessary,  11  Cal.  41;  16  Cal.  140 
17  CaL  128;  29  Cal.  283.  Credit*  and  c^uts,  29  Cal.  283;  89  Cal.  IIC 
Name  of  owner,  etc,  43  Cal.  615;  49  CaL  336;  Hooper  v.  Flood,  Feb.  28tH 
1880. 5  Pac.  C.  L.  J.  80.  Name  of  employer,  etc.,  23  Cal.  208;  45  Cal.  262 
46  CaL  637;  49  Cal.  336.  Terms  cf  contract,  etc..  Hooper  v.  Flood,  Pet 
28tli,  1880, 5  Pac.  C.  L.  J.  80.  Description  qf  the  property » 2  CaL  60 ;  8  CaJ 
844 :  15  CaL  507 ;  23  CaL  206. 

Verification  of  claim— sec.  446;  43  Cal.  515. 

§  1188.  In  every  case  in  which  one  claim  is  filet 
against  two  or  more  buildings,  mining  claims,  or  other  ixn 
provements  owned  by  the  same  person,  the  person  filini 
such  claim  must,  at  the  same  time,  designate  the  amoun 
due  to  him  on  each  of  such  buildings,  mining  claims,  o: 
other  improtements,  otherwise  the  lien  of  such  claim  i: 
postponed  to  other  liens.  The  lien  of  such  claimant  doe: 
not  extend  beyond  the  amount  designated,  as  ag^ins* 
other  creditors  having  liens  by  judgment,  mortgage,  o: 
otherwise,  upon  either  of  such  buildings  or  other  improve 
ments,oruponthe  land  upon  which  the  same  are  situated 

Decree— 23  Cal.  208. 

§  1189.  The  recorder  must  record  the  claim  in  a  bool 
kept  by  him  for  that  purpose,  which  record  must  be  in 
dexed  as  deeds  and  other  conveyances  are  required  b^ 


09  i^nssB  or  mbcsamigb,  xtc.        §§  1190-3* 

Inr  to  be  indexed*  and  for  which  he  may  receive  the  same 
lees  as  are  alXo'wed  by  law  for  recording  deeds  and  other 


ft  1190.  N€>  lien  provided  for  in  this  chapter  binds  any 
MMiTig,  mining;  claim,  improvement,  or  structure,  for  a 
Isoger  period,  than  ninety  days  after  the  same  has  been 
fied,  unless  proceedings  be  commenced  in  a  proper  court 
ntbin  tkisLt  lime  to  enforce  the  same;  or,  if  a  credit  be 
fiTen»  then  ninety  days  after  the  expiration  of  such 
vedtt;  bat  no  lieu  continues  in  force  for  a  longer  time 
tban  t-wo  years  from  the  time  the  work  is  completed,  by 
aay  agreement  to  give  credit. 

Knety  days— >10  CaL  S74. 

•  Ooort  proceedings  oommenoed— penooal  action,  sec.  1197:  iMurtles 
II Oal.  S47 :  4»  CaL.  2tf2:  interventton,  aec.  387;  14  CaL  127, 165. 

§  ITQi  If  service  of  summons  be  made  by  publication, 
tile  time  of  pnblication,  where  the  defendant  resides  out 
«f  or  is  absent  from  the  State,  or  for  any  other  cause  can- 
M4  be  served  personally,  need  be  but  once  a  week  for 
four  snccessive  weeks. 

aeiiiice  of  sasninons  by  publication— sees.  413, 413.  * 

g  UJ92.   every  building  or  other  improvement  men- 

tkMsed  in  section  one  thousand  one  hundred  and  eighty- 

tivee  of   tbis  Code,  constructed  upon  any  lands  with  the 

fcno^vledge  of  the  owner,  or  the  person  having  or  claiming 

my  interest  therein,  shall  be  held  to  have  been  constructed 

sttbe  instance  of  such  owner  or  person  having  or  claiming 

any  interest  therein,  and  the  interest  owned  or  claimed 

shall  be  subject  to  any  lien  filed  in  accordance  with  the  pro* 

visions  of  this  chapter,  unless  such  owner  or  person  having 

or  claiming  an  interest  therein  shall,  withm  three  days 

itfter  he  sball  have  obtained  knowledge  of  the  construe- 

lioii,  alteration,  or  repair,  or  the  intended  construction, 

Slteration,  or  repair,  give  notice  that  he  will  not  be  rc- 

nonsible  for  the  same,  by  posting  a  notice  in  writing  to 

Ae  effect,  in  some  conspicuous  place  upon  said  land,  or 

imon  the  building  or  other  improvement  situated  thereon. 

ffa.  effect  May  2iH;h,  1874.] 
Coastmction  of  Motion— 41  CaL  883;  49  Cal.  836;  51  Cal.  423. 
OoDfltmetiTey  instance  of  owner-41  Gal.  583;  49  Cal.  199. 

S  X1.93.  The  contractor  shall  be  entitled  to  recover 
upon  a  lien  filed  by  him  only  such  amount  as  may  be  due 
to  bim  according  to  the  terms  of  his  contract,  after  de- 
dnetinip  all  claims  of  other  parties  for  work  done  and 
materials  furnished,  as  aforesaid;  and  in  all  cases  where 

Cons  Cxv.  Psoc.—ss. 


§§  1194-5  lilBNS  OF  MECHANICS.  BTO<  410 

a  lien  shall  bid  filed,  under  tliis  chapter,  for  work  done  oc 
materials  furnished  to  any  contractor,  he  shall  defend^ 
any  action  brought  thereupon  at  his  own  expense;  and 
during  the  pendency  of  such  action,  the  owner  may  'witli- 
hold  from  the  contractor  the  amount  of  money  for  which 
lien  is  filed;  and  in  case  of  judgment  against  the  owner 
or  his  property,  upon  the  lien,  the  said  owner  shall  be  en- 
titled to  aeduct  from  any.  amount  due  or  to  become  due 
by  him  to  the  contractor^  the  amount  of  such  judgment 
and  co9ts,  and  if  the  amount  of  such  judgment  ana  cos t» 
shall  exceed  the  amount  due  by  him  to  the  contractor,  or 
if  the  owner  shall  have  settled  with  the  contractor  in  full, 
he  shall  be  entitled  to  recover  back  from  the  contractor 
any  amount  so  paid  by  him,  the  said  owner,  in  excess  of 
the  contract  pnce,  and  for  which  the  contractor  was  orig- 
inally  the  party  liable.    [In  effect  May  29th,  1874.] 

Original  contract— ^</br0  cmdt,  1880:  controls  liens  of  contractors' 
employees,  22  Cal.  £66;  27  Cal.  688:  36  CaL  293;  88  CaL  856:  and  balance 
due  on,  limits  their  liens.  16  Cal.  127;  31  Cal.  233;  49  CaL  185;  61  Gal.  42Si 
Dingley  r.  Greene,  Marcn  15th,  1880, 5  Fac.  C.  L.  J.  H9 :  where  abandon- 
ment by  contractor,  31  Cal.  233:  86  Cal.  293;  38CaL896;48CaL478:  owa^ 
er's  defenses,  29  Cal.  283:  48  Cal.  478:  release  of  contractors'  sotety,  49 
Oal.  131 :  under  amdt*  1880,  see  sec.  1183. 

§  1194.  In  every  case  in  which  different  liesfl  are  as- 
serted against  any  property,  the  court  in  the  jodgmeait 
inust  declare  the  rank  of  each  lien  or  class  of  liens,  which 
shall  be  in  the  following  order,  viz :  1st.  All  persons  other 
than  the  original  contractors  and  subcontractors;  2]id. 
The  subcontractors;  3rd.  The  original  contractors.  And 
the  proceeds  of  the  sale  of  the  property  must  be  applied 
to  each  lien  or  class  of  liens  in  the  order  of  its  rank;  and 
whenever,  on  the  sale  of  the  property  subject  to  the  lien, 
there  is  a  deficiency  of  proceeds,  judgment  may  be  dock- 
eted for  the  deficiency  in  like  manner  and  with  like  effect 
as  in  actions  for  the  foreclosure  of  mortgages.  [In  effect 
May  29th,  1874.] 

Preference— from  priority,  18  CaL  370. 

Classes  of  VLexM— Generally,  6  Cal.  295.  ContraetoTt  7  Cal.  575;  27  CaL 
088.  Subcontractor,  7  CaL  358;  16  Cal.  126;  29  Cal.  283:  86  CaL  623.  IfcUe- 
rial-mant  see  contractor,  subcontractor,  and  3  Cal.  64:  6  CaL  240:  16  CaL 
126:  21  Cal.  80;  23  CaL  208:  29  CaL  283;  31  CaL  233;  33  GaL497;  44  Cal.  619. 
laborer;  27  Cal.  588 ;  33  Cal.  497. 

Judgment  for  deficiency— 44  CaL  509;  49  CaL  836:  as  in  foreclosure 
of  mortgages,  sec.  726n. 

^  1195.  Any  number  of  persons  claiming  liens  may 
jom  in  the  same  action,  and  when  separate  actions  are 
commenced,  the  court  may  consolidate  them.  The  court 
may  also  allow  as  part  of  the  costs,  the  moneys  paid  for 
filing  and  recording  the  lien,  and  reasonable  attorney's 


' 
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fee  m  ihe  District  and  Supreme  Courts.    [In  effect  May 
29tti,  1874.] 

/crin  in  the  same,  action— 33  Cal.  497. 

OotMoUdation  of  aotions--generally,  sec.  1048. 

Difltiict  Oonrts— see  sapeneded  courts,  sec.  76r. 

§  1196.  Whenever  materials  shall  have  been  furnished 
for  use  in  the  construction,  alterntion,  or  repair,  of  any 
buildiof^  or  other  improvement,  such  materials  shall  not 
be  subject  to  attachment,  execution,  or  other  legal  proc- 
ess, to  enforce  any  *debt  due  by  the  purchaser  of  such 
materials,  except  a  debt  due  for  the  purchase-money 
thereof,  so  long  as  in  good  faith  the  same  are  about  to-be 
applied  to  the  construction,  alteration,  or  repair  of  such 
bmldinj;,  mining  claim,  or  other  improvement.  [In  effect 
May  29th,  1874.] 

§  1197.  Nothing  contained  in  this  chapter  shall  bo  con- 
itrned  to  impair  or  affect  the  right  of  any  person  to  whom 
any  debt  may  be  due  for  work  done  or  materials  furnished 
to  maintain  a  personal  action  to  recover  such  debt  against 
the  person  liable  therefor.    [In  effect  July  Ist,  1874.] 

action— attachment  In,  cmnnlatlTe  remedy,  16  CaL  140. 


§  1198.  Except  as  otherwise  provided  in  this  chapter, 
the  provisions  of  part  two  of  this  Code  are  applicable  to 
and  constitute  the  rules  of  practice  in  the  proceedings 
mentioned  in  this  chapter. 

§  1199-  The  provisions  of  part  two  of  this  Code  relative 
to  new  trials  and  appeals,  except  in  so  far  as  they  are  in* 
consistent  with  the  provisions  of  this  chapter,  apply  to 
the  proceedings  mentioned  in  this  chapter. 
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CHAPTEE  m. 
CERTAIN  LIENS   FOR    SALARIES   AXm 

S  1204.  Certain  persons  preferred  creditors  ivhen  assignment  of  prop- 
erty is  mode. 
S  1205.  Same,  against  estates. 
S  1306.  Same,  in  cases  of  execution  nr  attachment. 

§  1204.  In  all  assignments  of  property,  made  by  any 
person  to  trustees  or  assignees,  on  account  of  the  iuabif- 
Ity  of  the  person,  at  the  time  of  the  assignment,  to  pay 
his  debts,  or  in  proceedings  in  insolvency,  the  wages  of 
the  miners,  mechanics,  salesmen,  servants,  clerks,  or 
laborers  employed  bv  such  person,  to  the  amount  of  one 
hundred  dollars  each,  and  lor  services  rendered  within 
sixty  days  previously,  ai^  preferred  claims,  and  must  be 
paid  by  sucli  trustees  or  %u3signees  before  any  other  cred- 
itor or  creditors  of  the  assignor.   [In  effect  July  1st,  1874.] 

Assignments  for  benefit  of  creditors— Civil  Ck)de,  sees.  3449, 3473. 

Proceedings  in  insolvency— see  sec.  1822. 

§  1205.  In  case  of  the  death  of  any  employer,  the 
wages  of  each  miner,  mechanic,  salesman,  clerk,  servant, 
and  laborer,  for  services  rendered  within  the  sixty  days 
next  preceding  the  death  of  the  employer,  not  exceeding 
one  hundred  dollars,  rank  in  priority  next  after  the 
funeral  expenses,  expenses  of  the  last  sickness,  the 
charges  and  expenses  of  administering  upon  the  estate, 
and  the  allowance  to  the  widow  and  infant  children,  and 
must  be  paid  before  other  claims  against  the  estate  of  the 
deceased  person.    [In  effect  July  1st,  1874.] 

Estate  of  deceased  persons— payment  of  debts,  generally,  see.  1643 
etuq. 

§  1206.  In  cases  of  executions,  attachments,  and  writs 
of  a  similar  nature,  issued  against  any  person,  except  for 
claims  for  labor  done,  any  miners,  mechanics,  salesmen, 
servants,  clerks,  and  laborers,  who  .have  claims  against 
the  defendant  tor  labor  done,  may,  give  notice  of  their 
claims,  and  the  amount  thereof,  sworn  to  by  the  i>er8on 
making  the  claim,  to  the  creditor  and  the  omcer  execut- 
ing cituer  of  such  writs,  at  any  time  before  the  actual  sale 
of  property  levied  on;  and,  unless  such  claim  is  disputed 
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by  the  debtcnr  or  a  creditor,  such  officer  must  pay  to  each 
person,  out  of  the  proceeds  of  the  sale,  the  amount  each 
is  entitled  to  receive  for  services  rendered  wjthin  the  sixty 
days  next  preceding  the  levy  of  the  writ,  not  exceeding 
one  hundred,  dollars.  If  any  or  all  of  the  claims  so  pre- 
sented; and  clainaing  preference  under  this  section,  are 
dispated  by  either  the  debtor  or  a  creditor,  the  person 
presenting  the  same  must  commence  an  action  within  ten 
days  for  the  recovery  thereof,  and  must  prosecute  his 
action  'with  due  diligence,  or  he  forever  barred  from  any 
claim  of  priority  of  payment  thereof;  and  the  officer  shall 
retain  possession  of  so  much  of  the  proceeds  of  the  sale 
as  may  be  necessary  to  satisfy  such  claim  until  the  de- 
termination of  such  action;  and  in  case  judgment  be  had 
for  the  claim,  or  any  part  thereof,  carrying  costs,  the  costs 
taxable  therein  shall  likewise  be  a  preferred  claim,  with 
iho  same  rank  as  the  onginal  claim.  [In  effect  July  1st, 
1874.] 

SxecTXtion — sec.  684» :  attacbment,  sees.  537-559. 

Action  to  enforce  lien— In  Justices'  Court,  sec.  113,  suM.  2. 
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TITLE  V. 
OF  CONTEMPTS. 

S  1200.  VniBt  acts  or  omissions  are  contempts. 

$  1210.  Be-entry  on  property  After  eviction,  when  a  cootempt 

S  1211.  A  contempt  committed  in  the  presence  of  the  court  may  1>e 

punished  summarily.   When  not  so  committed,  an  aCBdavi  t 

or  statement  shall  be  made. 

il212.  A  warrant  of  attachment  may  Issue  or  a  notice  to  show  cause. 
1213.  Bail  may  be  given  by  a  person  arrested  under  such  warrant, 
1214.  Sheriff  must,  upon  executing  the  warrant,  arrest  and  detain 
the  person  until  discharged. 
i  1216.  Ball  bond,  form  and  conditions  of. 

1216.  Officer  must  return  warrant  and  undertaking,  if  any. 

1217.  Hearing. 

1218.  Judgment  and  penalty,  if  guilty. 

1219.  If  the  contempt  is  the  omission  to  perform  any  act,  the  person 
may  be  Imprisoned  until  performance. 

I  1*220.  If  a  party  fail  to  appear,  proceedings. 

I  1221.  Illness  sufficient  cause  for  non-appearance  of  party  arrested. 

Confinement  under  arrests  for  contempt. 
S  1222.  Judgment  and  orders  in  such  cases  flmU. 

§  1209.  Tbe  following  acts  or  omissions,  in  respect  to 
a  court  of  justice,  or  proceedings  therein,  are  conteooipts 
of  the  authority  of  the  court: 

1.  Disorderly,  contemptuous,  or  insolent  behavior 
toward  the  judge  Tvhile  liolding  the  court,  tending  to  in- 
terrupt the  due  course  of  a  trial  or  other  judicial  proceed- 
ing; 

2.  A  breach  of  the  peace,  boisterous  conduct,  or  violent 
disturbance,  tending  to  interrupt  the  due  course  of  a  trial 
or  other  judicial  proceeding; 

3.  Misbehavior  in  office,  or  other  willful  neglect  or  vio- 
lation of  duty  by  an  attorney,  counsel,  clerk,  sheriff,  cor- 
oner, or  other  jperson  appointed  or  elected  to  perform  a 
judicial  or  ministerial  service; 

4.  Deceit  or  abuse  of  the  process  or  proceedings  of  the 
court  by  a  party  to  an  action  or  special  proceeding ; 

5.  Disobedience  of  any  lawful  judgment,  order,  or  proo 
ess  of  the  court; 

G.  Assuming  to  be  an  officer,  attorney,  counsel  of  a 
court,  and  acting  as  such  without  authority; 

7.  Bescuing  any  person  or  property,  m  the  custotlv 
of  an  officer  by  virtue  of  an  order  or  process  of  such 
court; 

8.  Unlawfully  detaining  a  witness  or  party  to  an  action 


irliile  goinK  *<>,  remaining  at,  or  reWmlng  from,  the  court 
wbere  tlie  action  19  on  tbe  calendar  for  tnal: 

9.  Any  other  unlawful  intocfocaace  with  the  proceaa  ot 
proceedings  ot  a  court; 

10.  Disobedience  of  a.  Hubpoiua  duly  served,  or  ralDsing 
to  be  Bwom  or  auswer  33  a  witneaa; 

11.  When  aummoned  as  a  Jiiror  in  n  court,  neBlcctinE  to 
attend  or  eerve  as  sucb,  or  improperly  converauig  with  a 
pttrtf  to  an  action  to  be  tried  at  such  court,  or  with  any 
other  person,  in  relation  to  tbe  merits  of  such  action,  or 
receiving  a  communication  from  a  party  ot  other  person 
in  respect  to  it,  without  immediately  disclosing  the  same 
to  the  court; 

12.  Disobedience,  by  an  inferior  tribunal,  magistrate,  or 
officer,  of  the  lawful  judgroeut,  order  or  process  of  a 
anperiar  court,  ot  procecdiuff  in  an  action  or  Bpeeial  pro- 
ireeding  contrary  to  law,  after  sucli  action  or  special  pro- 
ceedinf;  is  ramovBd  from  the  jurisdiction  ot  such  interior 
tribunal,  magistrate,  or  officer.  Disohedieuce  of  the  law- 
ful orders  or  process  of  a  judicial  officer  is  also  a  contempt 
of  tbe  authority  of  such  officer. 

"onteinpt— ststuterestrtftlva,  «  Cal.  412;  MC»1.  475;  power*  ol 

JBniVlBIOn  J,    MiBhEhaviorofatlomBT— <ei!.S87«KJ. 
:tbi>ivI£10I'  9.    Disobedience  ol  lawfiil  Judgment  or  order— 
tvUl^ctloD  aj!  test,  a  C:i[-  4?1;  tii'^l.  ni^^  is  Col.  60;  77  CnL  153;  3BCal. 

B  tM.  204:  EimttB  OollH, 'M;iy  Vlli.  liBO.  b'Pbc.  C.  L.  J.'lW;'  pMr! 
mmt  otinonoj.^bmtyttjijiruii,!.  Cul.a16;  44  CaL4TS;  lil  C11I.4H: 
e>Mted person reamning posBPSsloii, sec.  IIIO. 
BCBDIVIBios  10.   Rofaaal  of  wltni 


§  X23.0.  Every  person  dispossessed  or  ejected  from,  or 
out  of,  any  real  property,  by  tlia  judgment  or  process  of 
kny  court  of  competent  juFisdiution,  and  who,  not  Iiaving 

m,  any  euoh  real  property,  or  induces  or  procnres  any  per- 
Mu  not  having  a  riglit  so  to  do,  or  aids  or  abets  him 
therein,  is  guilty  of  a  coiiti;inpt  of  the  court  by  which 
■neb  judgment  was  reDdi.Ti.<l,  cr  from  which  such  process 
iMued.TJpon  a  conviction  t,,r  such  contempt,  the  court 
or  juBtice  of  the  peace  mn-t  .:iiiiiediate]y  issue  an  alias 
|Woce»a,  directed  to  tbe  pi  .[n  ;  officer,  and  requiring  biin 
to  tealoro  the  party  onritliil  (o  the  possession  of  such 
,  nnder  the  origiii;.il  judgment  or  process,  to  such 


....    ...II  dlipoBBoaslon-doiLblo  purpose  of  secti 

W:  person  accDsea,  ti  Cal.  iV2 .  ^nu^eciueatlr  acquired  tl 
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§  1211.  When  a  contempt  is  committed  in  the  imme- 
diate view  and  presence  of  the  court,  or  judge  at  cham- 
bers, it  may  be  punished  summarily;  for  which  an  order 
must  be  made,  reciting  the  facts  as  occurring  in  such  im- 
mediate view  and  presence,  adjudging  that  the  person 
proceeded  against  is  thereby  guilty  oi  a  contempt,  and 
that  he  be  punished  as  therein  prescribed.  When  the  con- 
tempt is  not  committed  in  the  immediate  view  and  pres- 
ence of  the  court,  or  jadge  at  chambers,  an  affidavit  shall 
be  presented  to  the  court  or  judge,  of  the  facts  constitat- 
ing  the  contempt,  or  a  statement  of  the  facts  by  the  ref- 
erees or  arbitrators,  or  other  judicial  officer. 

Oontempt  before  oonrt— Recital  of  facts  In  order*  1  Cal.  Iffi,  187;  8 
CbI.  318. 

Oontempt  away  from  court— affldavit,  43  CaL  412 :  attachment,  sec 
UUetseq. 

§  1212.  When  the  contempt  is  not  committed  in  the 
immediate  view  aud  presence  of  the  court  or  judge,  a  war- 
rant of  attachment  may  be  issued  to  bring  the  person 
charged  to  answer,  or,  without  a  previous  arrest,  a  war- 
rant of  commitment  may,  upon  notice,  or  upon  an  order 
to  show  cause,  be  granted;  and  no  warrant  of  commit- 
ment can  be  issued  without  such  previous  attachment  to 
answer,  or  such  notice  or  order  to  show  cause. 

§  1213.  Whenever  a  warrant  of  attachment  is  issued, 
pursuant  tp  this  title,  the  court  or  judge  must  direct,  by 
an  indorsement  on  such  warrant,  that  the  person  charged 
may  be  let  to  bail  for  his  appearance,  in  an  amount  to  be 
specified  in  such  indorsement. 

§  1214.  Upon  executing  the  warrant  of  attachment, 
the  sheriff  must  keep  the  person  in  custody,  bring  him 
before  the  court  or  judge,  and  detain  him  until  an  order 
be  made  in  the  premises,  unless  the  person  arrested  entitle 
himself  to  be  discharged,  as  provided  in  the  next  section. 

§  1215.  When  a  direction  to  let  the  person  arrested  to 
bail  is  contained  in  the  warrant  of  attachment;  or  in- 
dorsed thereon,  he  must  be  discharged  from  the  arrest,  up- 
on executing  and  delivering  to  the  officer,  at  any  time  be- 
fore the  return  day  of  the  warrant,  a  written  undertakings 
with  two  sufficient  sureties,  to  the  effect  that  the  person 
arrested  will  appear  on  the  return  of  the  warrant  and 
abide  the  order  of  the  court  or  judge  thereupon;  or  they 
will  pay,  as  may  be  directed,  the  sum  specified  in  the  war- 
rant. 

Undertakinga— generally,  sec.  941». 
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§  1216.  The  officer  must  retarn  the  warrant  of  arrest 
and  undertaking,  if  any,  received  by  him  from  the  person 
arrested,  by  the  return  day  specified  therein. 

§  1217.  When  the  person  arrested  has  been  brought 
np  or  appeared,  the  court  or  judge  must  proceed  to  investi- 
gate the  charge,  and  must  hear  any  answer  which  the  per- 
son arrested  may  make  to  the  same,  and  ma;sr  examine 
witnesses  for  or  against  him,  for  which  an  adjournment 
may  be  had  from  time  to  time,  if  necessary. 

§  1218.  Upon  the  answer  and  evidence  taken,  the 
court  or  judge  must'  determine  whether  the  person  pro- 
ceeded against  is  guilty  of  the  contempt  charged,  and  if  it 
be  adjudged  that  he  is  guilty  of  the  contempt,  a  fine  may 
be  imposed  on  him  not  exceeding  five  hundred  dollars, 
or  he  may  be  imprisoned  not  exceeding  five  days,  or 
both. 

§  1219.  When  the  contempt  consists  in  the  omission  to 
perform  an  act  which  is  yet  in  the  power  of  the  person  to 
perform,  he  may  be  imprisoned  until  he  have  performed 
It,  and  in  that  case  the  act  must  be  specified  in  the  war- 
rant of  commitment.  * 

Application  to  Justices'  Oonrts— 47  Cal.  131. 

Impsisonxnent  until  peifon^ance  of  act— 7  Cal.  175. 

Act  must  be  specified— 7  CaL  181. 

§  1220.  When  the  warrant  of  arrest  has  been  returned 
served,  if  the  person  arrested  do  not  appear  on  the  return 
day,  the  court  or  judge  may  issue  another  warrant  of  ar- 
rest, or  may  order  the  undertaking  to  be  prosecuted,  or 
both.  If  the  undertaking  be  prosecuted,  the  measure  of 
damages  in  the  action  is  the  extent  of  the  loss  or  injury 
sustained  by  the  aggrieved  party,  by  reason  of  the  mis- 
conduct for  which  the  warrant  was  issued,  and  the  costs 
of  the  proceeding. 

Undertakings,  Uabilitf  on— sec.  941n. 

§  1221.  Whenever,  by  the  provisions  of  this  title,  an 
ofiicer  is  required  to  keep  a  person  arrested  on  a  warrant 
of  attachment  in  custody,  and  to  bring  him  before  a  court 
or  judge,  the  inability,  from  illness  or  otherwise,  of  the 
person  to  attend,  is  sufficient  excuse  for  not  bringing  him 
up;  and  the  officer  must  not  confine  a  person  arrested 
upon  the  warrant  in  a  prison,  or  otherwise  restrain  him  of 
personal  liberty,  except  so  far  as  may  be  necessary  to  se- 
cure his  personal  attendance. 
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§  1222.  ThejadKmeDtandordersof  tbecoartorjadgt 
niule  in  cases  of  contempt,  aie  final  and  conclusive. 

jndeiasM  diul— In  probate  inMt«rB.  M  OL  !M ;  do  appeal,  S!  Co 
6W:  but JUTlwUctloa  taeia  reviewable  In,  ft  Cal.4H;  eCaL319;  7Ca 
in,  181;  KCal.lUi  42  Col.  411;  4TCaL  M;  UCal.2H. 
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TITLE  VI. 

OF  THE  VOLX7NTAR7   DISSOLUTION   OF 

CORPORATIONS. 

!  1237.  How  dlflSOlTed. 

1228.  Application,  wbat  to  contain. 
!  1229.  Application,  how  signed  and  verlfled. 

1230.  Viang  application  and  publication  of  notice. 

1281.  Objections  may  be  filed. 

1232.  Hearing  of  application. 

1233.  Judgment  roll  and  appeals. 

§  1227.  A  corporation  may  be  dissolved  by  the  Supe- 
rior Court  of  tlie  county  where  its  principal  place  of  busi- 
ness is  situated,  upon  its  voluntary  application  for  that 
purpose.    [In  effect  April  16th,  1880.] 

Voinntaiy  dissolution— 1  Cal.  73;  38  CaL  1(S6 :  receiver,  sec.  S65. 

Involuntary  dissolution— sec.  802  ei  teg, 

§  1228.  The  application  must  be  in  writing,  and  must 
set  forth : 

1.  That  at  a  meeting  of  the 'stockholders  or  members 
called  for  that  purpose,  the  dissolution  of  the  corporation 
was  resolved  upon  by  a  two-third  vote  of  all  the  stock- 
holders or  members; 

2.  That  all  claims  and  demands  against  the  corporation 
have  been  satisfied  ^nd  discharged. 

§  1229.  The  application  must  be  signed  bv  a  majority 
of  the  board  of  trustees,  directors,  or  other  officers  having 
the  management  of  the  affairs  of  the  corporation,  and 
must  be  verified  in  the  same  manner  as  a  complaint  in  a 
civil  action.  « 

Verification— sec.  446. 

§  1230.  If  the  court  is  satisfied  that  the  application  is 
in  conformity  with  this  title,  the  judge  thereof  must  order 
it  to  be  filed  with  the  clerk,  and  that  the  clerk  give  not 
less  than  thirty  nor  more  than  fifty  days'  notice  of  the  ap- 
plication, by  publication  in  some  newspaper  published  in 
the  county;  and  if  there  are  none  such,  then  b^  adver- 
tisements posted  up  in  three  of  the  principal  public  places 
in  the  county.    [In  effect  April  16th,  1880.] 

§  1231.  At  any  time  before  the  expiration  of  the  time 
of  publication,  any  x)erson  may  file  his  objections  to  the 
application. 
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§  1232.  After  the  time  of  publication  lias  expired,  the 
court  may,  upon  Sva  daya'  notice  to  the  persons  who  havt 
filed  objections,  or  without  further  notice,  if  no  objection.' 
baTe  been  filed,  proceed  to  bear  and  determine  the  appli- 
cation, and  if  all  the  scalements  therein  made  are  shown 
to  be  true,  must  declave  the  corporation  dissolved.  [Ir 
effect  February  2flth,  1878,] 
tfotlcea,  wrrloe,  «tc — lec.  1010  die;. 


Bolution,  constitute  the  judgment  roll;  anil  from  the  jodf 

ment  an  appeal  may  be  tP —      "  ' ''^~~  '"  ' " 

of  the  Superir-  '^~ " 


TITLB  VH. 

OF  EMimiNT  DOMAIN. 

I2n   El    n  n        n 
230.  PB 

^  Put  ejiDaTmii1>ii  A  a  make  «ir>eri. 

243.  Jiiri»llcIlDD  In  Dlatrcl  Court 
—    TbocompMntuiiL  uco    qdU 

tiUDmoDi  vtiM  Co     n  a  n  il  Bad  aerved. 

iVBo  maj  ieteaa    WIuU  tiJB  uu  m.>r  ibov,  aad  bow  vert- 

i  1347   Court  ahaU  liara  Jnrlnllct  on  to     gulato  tlia  mode  o[  nuUug 
crosstngiorof  enjoy  n^  a  conuaon  use 

i1248.  Coarto  lurr  o  oflBeas  uai^ffea 
U49   Tbadatawiumsiwcttaitti  ctacomyeiuatlODaliBUtieHiHHd, 

iwt  N  11  aijqs  D  ore  detecUTe  dUe. 

LAS    F  ui  n  nbat  Co  coaMlD.    Wbea  filed. 


g  1237  EmlDent  domafti  Is  tbe  ilglit  of  tbe  people 
or  Eovemiueiit  to  take  private  property  for  public  uae. 
This  rlgbt  may  be  exercised  ia  the  manner  provided  in 
tbis  title. 


OonnitiiiloDal  proTiilDiia—gee  Coast.  CbL  ut.  I,ae<3.l4;i 
Strict  conniniDUoii  of  tlile— 13  CaL  IK;  l»  Cat  (Ii  U  C 


fortification  a,  ma^aidne 
army  stations,  liglit-li~" 
CoDi  Ctr,  P20C.— ua. 


coa^t  suTVeya,  and  all  other  publio  nses  authorlxed  by  tb 
Govermnent  ot  the  United  States; 

2.  Publio  buildJDgB  sad  groimdB  for  tbe  iiBe  of  tbe  StaU 
aud  all  other  public  uses  authorized  by  the  Legislature  c 
Ilii3  State; 

3.  Fublio  buildiurai  and  grounds  for  the  use  of  ao 
county,  incotporattS  city,  or  city  and  county,  viilagt 
towa,  or  Bcliool  distiicts;  canals,  aqueducts,  flumes 
ditcliea,  or  pipes  for  conducting  water  for  the  use  of  th 
iuliabitauts  of  any  county,  incorporated  city,  or  city  s.d< 
county,  Tillage,  or  town;  or  for  draining  any  county,  ii 
corpotated  city,  or  city  aiid  coiwty,  Tillage,  or  town;  rait 
iiig  tbe  banks  of  slieams,  lemoTing  obstructions  ther« 
from,  and  widening,  deepening,  or  straigbtening  thei 
clianuels;  roads,  stieela,  and  alleys,  and  all  other  publii 
uses  for  the  benefit  of  any  county,  incorporated  city,  o 
city  and  county,  village,  or  town,  or  the  inhabitant 
lliereof,  which  may  be  authorized  by  the  legislature;  bu 
tlie  mode  of  apportioning  and  collecting  the  costs  of  suci 
liuproTsmcnta  aball  be  auob  as  may  be  provided  in  tbi 
statutes  by  which  tbe  aama  may  be  autljorizod; 

4.  Wharves,  docks,  piers,  chntes,  booms,  ferries,  bridges 
tiill-roads.  by-ioads,  plank  and  turnpike  roada,  steam  ant 
liarse  railroads;  canals,  dltcbea,^umes,  aqueducts,  am 
iiipcs,  for  public  transportattou;  supplying  mines  an< 
farming  neighborhoods  with  water,  and  draining  and  re 
Llaitningiande,  and  for  floating  loga  and  lumber  or  ~' 


igable; 

S.  Roada,  tunnels,  ditches,  fluines,  pipes,  and  d 
laces  for  working  mines;  also,  outlets,  natural  < 

ise,  for  the  flow,  dejioait,  or  conduct  of  tailings  o 
latter  from  mines;  also  an  occupancy  In  ( 
vvnera  or  possessors  of  different  mines  o 
le  dow,  deposit,  or  conduct  of  tailings  i 

oin  their  several  mines; 

IS.  By-roads  leading  from  highways  to  residences  i 


inj 


T.  Telegraph  lines; 

8.  Sewerage  of  any  incorporated  city,  or  city  and  county 
or  oE  any  vinage  or  town,  whether  incorporated  or  unin 
cnrporated,  or  of  any  settlement  consisting  of  r^*  '"■■ 
thantenfamllles,  or  of  any  publio  building  '  '- 
ilie  State,  orto  any  college  or  university. 
1st,  1874.] 

Smlnsnt  domain  E*ii«iaUr— CItU  Dods.  aec.  IWl :  nature  at  rigbl 
l-iCaL229i  paver  ot  courCKGal.TOi  DUbUo  D«c«s»itr,  IB  Cat.  fit;  S 
Qii.»ft:cDinpaiiis(lan,wo.lSt9i>;  4ldiLUt;  tl  OaL  STT:  eDomento 


efioct  Jul; 


SniDTTlslOH  1,   Hattonil  nist-fortlllciUons.elc,,  G  Csl.  nii  ih 

SDDDIVieiOH  3.    State  ncsB— 16  Cti.  ?ti;  27  Cil.  ni. 
SCBDTTieiOB  a.   Mimlolpil  vet—Piutlorasdiforiqiiarct.MCal, 
t.    Walcnm-t;  63  CuL  1S3.    airaiaHtr^iiii  channel  n/ rivrr.  AT  Cat. 
t.    OwMonwfi, 32 Cal. 341.    airat improttmmU.'tl aii.iM;2iOL 

BIIBSITTBlOa  4.    IISiIfoadB-23  CM.  K3;  39  Cat.  112;  N  Cll.  43S:   31 
it.3R.HB;UCaLeili  tlCal.  14I;MCal.tU;  17  Cal.[i17;49  Cal.  J9»i  U 


5.  All  rieiits  of  way  for  any  and  all  the  purposes  men- 
loeil  in  aection  tnelve  hundreci  and  thirty-  ''  '  ' 
17  and  all  structnrefl  and  improTemeDts  tl 


rty-alglit,  a 


lands  Ijeld  or  nsed  in  connection  tlierewlth  shall  be 
ibject  to  bo  connected  with,  crossed,  or  intersected  by 
ay  other  riglit  of  way  or  Improvements,  or  stmctuies 
lereoD.  They  shall  also  be  snbiect  to  a  limited  nse,  in 
amnion  with  the  owner  thereoT,  when  necessary;  but 
ucL  OSes,  croesings.  intersections,  and  coDnections  shall 


I 


—  i-Ti 

-■zy 


§  1239.  The  following  is  a  classification  of  the  e! 
id  Tights  in  lands  subject  to  be  taken  foi  pnblio  uai 

1.  A  fL'e  simple,  when  taken  for  public  buildln^ 
for  peimanent  buildings,  for  reservoirs  a 
""  Hooding  occasioned  tl   "'^  "   "~ 

a  place  for  t)ie  deposil 

2.  Xn  easement,  when  taken  for  any  other  use; 

3.  The  right  of  entry  upon  and  occupation  of  lands,  and 
le  light  10  take  therefrom  such  earth,  gravel,  stones, 
ees,  and  timber  as  may  be  necessary  for  some  public  . 
*e.    [In  effect  July  Int.  1874.] 

SrsDivisios  !.   Batement  o(  corporation— 19  Ctl.  STil.  I**  '..^ 

g  1240.  The  private  property  which  may  be  taken  un-  ig;^?^ 

er  this  title,  includes:  t-^^^ 

1.  All  real  property  belonging  to  any  person;  - 

2.  Lands  belonging  to  this  State,  or  to  any  county,  in-  _^_ 
icorporateil  city,  or  city  and  county,  village,  or  town,  "  ■ 
at  appiupriatud  to  some  public  use;  —  «, 

3.  Property  appropriated  to  public  asei  but  such  prop-  ---  — « 
rty  shall  not  bo  taken  unless  for  a  more  necessary  public  '  —-' 
se  than  that  to  which  it  has  been  already  appropriated;  t   "•» 

4.  Franchises  for  toll  roads,  toll  bridges,  and  ferries,  "  — -' 
ad  all  other  franchises;  but  such  franchises  shall  not  bo  '  '_    ~j:* 

iken  unless  for  free  highways,  railroads,  or  other  more  'i 

Bcessary  publi 


§SU41-4 

be  made  in  maDDer  moEt  compatible  with  tbe  greatea 
public  benefit  and  least  private  injury; 
6.  All  classes  of  private  property  on' 
be  taken  for  public  use,  vnea  —     "■ 

Mvatg  piopntr  tak«i— teten  tt 


RJtbU  of  ilval  oorpoTBtlonB— 23  CaL  939;  M 
~    ~  loia  neoesaaiy  pnblic  de 


Bubd.  1. 

S  1241.  Before  property  can  be  taken,  it  muBt  appear 

1.  Tbat  the  use  to  wtiicb  it  is  to  be  applied  is  a  use  au 
tliorized  by  law; 

2.  Tliet  the  taking  la  necessary  to  such  use; 

3.  If  already  appropriated  to  Borne  public  use,  that  th 
public  use  to  nblch  it  is  to  be  applied  is  a  more  necesaar; 
public  use. 

It  mast  appear— laUnpteseDtatlons  comcUblB.  U  CsL  SM. 

;.    TaUngDMBBsary— <iueatlontor]ur7,WC»1.MS. 

I.    Pabllo  nae-ia  Csl.  22S ;  23  Cal.  3S3. 


I  1242.  Id  all  caacB  where  laud  is  required  for  publi< 
u»e,  tbe  State,  or  its  agents  In  charge  of  such  use,  ma; 
survey  and  locate  the  same;  hut  it  must  be  located  iuthi 
loanner  which  will  be  most  compatible  with  the  creates 
publicgood  and  the  least  private  injury,  and  subject  t' 
the  provisions  of  section  twelve  bunored  and  forty-seven 
Tbe  State,  or  its  agents  in  charge  of  such  public  use,  ma; 
enter  upon  the  laud  and  loakc  examination,  surveys  aui 
maps  thereof,  and  sucti  entry  shall  constitute  no  cause  o 
action  in  favor  of  the  owners  of  the  land,  except  for  ia 
juries  resulting  from  negligence,  wantouneHS,  or  malice. 

9  1243.  All  proceedings  under  this  title  must  b 
brought  iu  the  Superior  Court  of  tbe  county  in  wliicb  th< 
property  is  aituated.  Tliey  mnst  be  commenced  by  lilini 
a  complaint  and  issuing  a  summons  thereon.  [In  effec 
April  mb,  1880.] 

~  ~  M :  KeneraDf,  aec.  4S8,  aad  notes. 
9:  ffenflnllriSec.4Oaefi02. 

?1244j  The  complalntmust  contain: 
Tbe  name  of  the  corporation,  association,  commission 
or  person  in  charge  of  tbe  public  use  for  which  tbe  pro; 
erty  is  sought,  who  must  be  styled  plaintIS; 
2.  The  names  of  all  owners  and  claimants  of  Che  proii 
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rty,  if  koowu.  or  a  statement  that  tbey  are  uaknown, 
•bo  most  be  styled  defendants ; 

3.  A  statement  of  tlie  right  of  the  plaintiff; 

4.  If  a  light  of  way  be  Bougbt,  tbe  complaint  must  ahav/ 
le  tocatioQ,  general  route,  aod  termini,  and  must  be  ac- 
Dmpanied  witbamap  tbereof,  so  far  as  the  same  is  in- 
olvtd  in  tbe  action  or  proceeding; 

5.  A  description  of  each  piece  of  land  sougbt  to  be 
iken,  and  whHthec  the  same  includes  the  whole  or  only 

part  of  an  entire  paccel  or  tract.  All  parcels  lying  in 
le  ronnty,  and  required  for  tbe  same  public  uae,  may  be 
icluded  in  the  same  or  separate  proceediDgs,  at  the 
ption  of  tbe  plaintiff.  bnC  the  court  may  consolidate  or 
Bparate  them  to  suit  the  cooveniiMice  of  parties. 

When  application  for  the  condemnation  of  a  riebl  of 
'ay  for  tbe  purposes  of  sewerage  is  made  on  behalf  of  a 
jttlement,  or  of  an  incorporated  village  or  town,  tbe 
oard  of  supervisors  of  the  county  ma;  be  named  as 
laintiff.  [In  effect  April  26tli,  1880.1 
Ocmteiiu  of  complaint-sabd.  lipUlDtlSe.STCsl,  ITl:  sabd.i.equl- 


CaL662. 


riant  [  I 


to  purcljaae,  t 


§  1245.  The  clerk  must  issue  a  aummons,  which  must 
^ntain  the  names  of  tbe  parties,  a  general  description  of 
le  whole  property,  a  statement  of  tlie  public  use  for 
rhich  it  is  sought,  and  a  reference  to  the  complaint  fO( 
eecciptions  of  the  respective  parcels,  and  a  notice  to  the 
efendants  to  appear  and  show  cavise  why  the  properly 
escribed  should  not  he  condemned  as  prayed  foe  in  the 
omplaint.  In  all  other  particulars  it  must  be  in  tbe  form 
I i_  .!^jj  actions,  and  miat  be  served  in  like 


Notica  Id  dafgiidaill>-]iirladlct]onal,!lCal.  121;  21  CHI.];). 
g  1246.  AH  persons  in  occupation  of.  or  having  or 
laiming  an  interest  in,  any  of  the  property  described  in 
le  complaint,  or  in  the  damages  for  tbe  taking  tbereof, 
lOAigh  not  named,  may  appear,  plead,  and  defend,  each 
1  resjiect  to  bis  own  property  or  interest,  or  that  claimed 
y  him,  in  like  manner  as  if  named  in  the  complaint. 
Oconptnti — deemed  oAacrs.  T  Cal.  S7T. 
Intertst  in  tbo  piopertr— BdTerBe,47Cal.  M9. 
Appeuancs— 4S  Cal.  19:  geaerall;.  nee.  Ii>l4. 

'  aoddefeiid— croes-coiuplaint.4T  Csl.lSMipToceedlneBbrilviiI 

■•'■-.  '>tcsi.3i3;}i  CiLiiy,mc»\.m. 


?1247.  The  court  shall  liave  power : 
To  regulate  and  determine  tho  place  and  manner  o 
making  conaectioaa  and  crosaiozs,  or  of   enjoying  th 
common  use  mentioned  in  tbe  fiftb  subdivision  of  aectloi 
twelve  hundred  and  forty ; 

2.  To  bear  and  determine  all  adverse  oi  conflicting  cliLlm 
to  tbe  property  aouglit  to  be  condemned,  and  to  tbe  dam 
ages  therefor ; 

A.  To  determine  tbe  respective  rights  of  different  pai 
ties  seeking  condemnation  of  the  same  property. 

§  1248.  Tbe  court,  jnty.ortefeceeinuathearsachlecE 
testimony  as  may  be  offered  by  any  of  tbe  parties  to  tli 
proceedings,  and  thereupon  must  ascertain  anit  assess; 

1.  Tlie  value  of  the  property  sought  lo  be  condenmei 
and  all  improvements  thereon  pertaining  to  the  realtj 
and  of  each  and  every  separate  estate  or  interest  tbeceir 
If  it  consists  of  different  fiaroets,  the  value  of  each  parcc 
and  each  estate  or  interest  therein  shall  be  separately  as 
aeased; 

2.  If  the  property  sought  to  be  condemned  constitute 
only  a  part  of  a  larger  parcel,  the  damages  which  will  a< 
crue  to  tbe  portion  not  sought  to  be  condemned,  by  re£ 
Ron  of  its  severance  from  tlje  portion  sought  to  be  coi 
demned,  and  the  construction  of  tba  improvement  in  tli 
manner  proposed  by  tho  plaintiff; 

3.  Separately,  bow  much  the  portion  not.  sought  to  b 
condemned,  and  each  estate  or  interest  therein,  will  b 
benetited,  if  at  all,  by  the  construction  of  the  improvi 
ment  proposed  by  tbe  plaintiff;  and  if  the  beneht  sha 
be  equal  to  tbe  damages  assessed  under  subdivision  twi 
tbe  owner  of  the  parcel  shall  be  allowed  no  compensatio 
except  the  value  of  tho  portlou  taken ;  but  if  the  benef 
shall  be  less  than  the  damages,  so  assessed.  t)ie  forin< 
Shalt  be  deducted  from  the  latter,  and  the  remainder  sba 
be  the  only  damages  alloved  in  addition  to  tbe  value; 

i.  If  the  property  sought  to  be  condemned  be  for  a  ra! 
road,  the  cost  of  good  andBufficieoc  fences  along  the  lin 
of  such  railroad,  and  tbe  cost  of  cattle  guards  wLci 
fences  may  cross  the  line  of  such  railroad; 

6.  As  far  as  practicable,  compensation  must  be  assesse 
for  each  source  of  damages  separately. 

Oonrl—flndlass,  when  improper,  !Ki  Cal.  tM;  Judgment,  vscatinei 

Jurr-trUI  by.  not  essentisl.  le  Cal.  243;  19  Csl.  KV:  bat  et 


n  ot  rommlulonen. 


T  I.  7alne  of  the  propenr— sec,  1249 
n  3,  Sereranoe,  damages  liom— 41  C; 


1.  Feiicas-«  Cal.  74 


Ji^ 


C  dace.  bIi»11  be  tlie  measuie  of  compeDsalion  for  nM  "^  -,    ' 

■r.y  to  be  actually  taken,  and  tlie  basis  o£  damajiOH  ■    —» 

perty  not  acludlly  taken  but  injuriously  ailet 


'wliere  bucIi  damagen  are  allow^  as  provided  "*^  ■     i  _ 

OH  twelve  hundred  and  foily-ulE'it.    If  an  onler  '"*",«""* 

le  letting  tlio  plaintifl  into  possession,  as  provided  <  —  ^-^ 

on  twelve  huudred  and  titty-four,  tlie  compcusa-  — -^J' 

id  damagea  a\yarded  sliall  draw  lawful  i"* — —  —   - 


bf)  dat«  of  sucli  order.    No  improTPmencs  put  upon  """  V-.? 

conerty,  Hubsequent  to  tlie  date  of  tlie  service  of  ■"    ■■  ■•, 

nhall  be  included  in  the  asseaament  of  compen-  ■         < 

ileraattoa:  generaDy.^  Cal.<l9;  i  Cal.lll!  14  ,  , 


250.  Tf  the  title  attempted  to  be  acquired  ia  found  ' 
defective  from  any  cause,  tbe  plaintiff  may  affain 

ita  proceedinga  to  acquire  tbe  aame,  aa  in  tliia  titlo  '^—^b^ 

251.  The  plaintiff  mnat.  within  thirty  days  after  ^""l 
udgment,  pay  t)ic  sum  of  money  assessed ;  but  may,  -^  laJr 
time  of  or  before  paynient,  elect  to  build  the  fcuces  '3  ~^ 

itlle  guarda,  and  if  bo  so  elect.,  aliall  execute  to  tlie  ^  —1^ 

dant  .1  boud,  with  sureties  to  bo  approved  by  the  '1^   ;Jb 

in  double  the  aaaessed  cost  of  tho  same,  to  build  ,_    _ 

fences  and  cattle  guards  within  eigliteen  montlis  ,  J  _7 

the  time  the  railroad  is  built  on  tlio  laud  taken,  and  .„. 

:h  boud  be  given,  need  not  pay  the  cost  of  such  "^  ■■ 

i  and  cattle  guards.    In  an  action  on  snch  bond,  the 
^iff  may  recover  reasonable  attorney's  fees. 

252.  Payment  may  be  made  to  tbe  defendants  cn- 
tbereto,  or  the  money  may  bo  deposited  in  court 

le  defendants,  and  be  distrilnlted  to  those  (.■nt.itled 
;o.    It  the  money  lie  not  so  paid  or  deposited,  tbe 
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di'feodnntB  may  liftve  execution  as  m  ciTil  casea,  anc 
ilm  Dioney  cannot  be  made  on  exaoution,  the  court,  u| 
s.  stiowhig  to  that  effect,  mu9t  net  aside  and  uuduI  the 
tire  nroceediDgs.  and  reatoie  possesBion  of  tlie  propeitj 
iliu  defendant,  iC  poMeMion  baa  been  taken  by  tbe  plai 
ilT. 
FayoisEit  nudfl-^to  whom,  6  Col,  639. 

§  12S3.  When  payments  have  been  made,  and 
bond  given,  if  tlie  plaintiff  electa  to  give  one,  as  lequL 
by  tlio  last  two  sections,  tlie  court  must  make  a  jl 
onlet  of  condemnation,  wbicli  must  describe  tbe  pcope 
condemned,  and  the  purposes  of  such  coDdemnatiun. 
copyof  tbe  order  must  be  filed  in  the  office  of  the  recon 
of  tlie  county,  and  thereupon  the  property  dcscrii 
tliereiu  sball  vest  in  the  plaintiff  for  tbe  purposes  tber 
apecifled. 

§  1254.  At  any  time  after  tiial  and  judgment  enten 
or  pending  an  appeal  froDi  the  judgment  to  tbe  Supra 
Court,  wbeneser  tlie  plaintiff  shall  have  paid  into  coi 
fur  the  defendant,  the  full  amount  of  tlie  judgment,  a 
such  further  sum  as  may  be  required  by  thu  court  a 
fund  to  pay  any  further  damages  and  costs  that  may 
recoveTed  in  aatd  proceedinfc<  as  well  as  all  damages  tl 
may  bo  sustained  liy  the  defendant,  if,  for  any  cause,  i 
property  shall  not  be  Anally  taken  forpabliouse,  tlioSu 
rior  Court  in  which  the  proceeding  was  tried  may,  ur 
notice  of  not  less  tlian  ten  days,  authorize  the  plaiiitili 
already  in  poasessiou.  to  continue  therein,  and,  if  n 
then  to  take  possession  of  and  use  tho  property  duri 
llie  pendency  of  and  until  the  Unal  conclusion  of  the  t 
g^Liion.  and  may,  if  necessary,  stay  all  actions  and  n 
pppdings  against  the  plainCiif  on  account  thereof.  1 
di  feudant,  who  ia  entitled  to  tho  money  paid  into  co 
i',:-  liim  upon  any  judgment,  shall  be  entitled  to  dema 
iirnl  i-eceive  tbe  same  at  any  time  thereafter  upon  obta 
i[j^,'  :m  order  therefor  from  the  court.    It  shall  be  the  dt 


islili 
^,,^.^-,  «,.«  ..*.  ..„„„..„  J  men  t  of  all  daf( 

— jr  proceeding,  except  a!.  ._ 

ages  that  be  may  be  eutitled  to  in  the  event  tliat  a  n 
trial  shall  be  granted.  A  payment  to  a  defendant, 
aforesaid,  sbalt  be  held  to  be  an  abandonment  by  si 
defendant  of  all  defenses  Interposed   by  bim,  exce 


claim  for  greater  compensation.  In  aseer- 
the  amonnt  to  be  paid  hiui  court,  tlia  court 
ke  care  that  the  same  bp  BiitticioDt  and  adequate. 
Fincnt  of  tho  money  in  court,  as  liereinbefora 
1  for,  shall  not  diacliarge  tlio  ]>lalntiff  from  lia- 
keep  the  said  fund  full  and  without  diminution; 
I  money  shall  he  and  remain,  as  to  all  accidents, 
iona,  or    other   contingencies,  las   between   the 

0  tiie  proceeclings)  at  tL<i  risk  of  tlio  plaintiff,  and 
remain  until  the  amount  of  tlio  compensation  or 

1  la  linalty  settled  by  judicial  determination,  and 
I  court  awards  the  money,  or  Buoh  part  thereof  as 
determined  upon,  to  the  defendant,  nod  until  he 
nzed  or  required  by  rulo  of  court  to  take  it.  If, 
Reason,  the  money  shall  at  any  time  be  lost,  or 
le  abstracted,  or  withdrawn,  tlirongh  no  fault  of 
iudant,  the  court  shall  renuiro  the  plaintiff  to 
id  keep  tlia  sum  good  at  all  tinjea  until  the  litlga- 
inally  brought  to  an  end,  and  until  paid  over  or 
.yable  to  the  defendant  by  order  of  court,  as  above 
1;  and  until  such  time  or  tiraea  the  county  cleric 
.  deemed  to  be  the  custodian  of  the  money,  and 
I  liable  to  the  plaintiff  upon  his  official  bond  for 
B.  or  any  part  thereof,  in  case  it  be  for  any  reason 
Dthcrwiae  abstracted  or  witlidrawn.  Tlie  court 
ler  the  money  to  be  deposited  in  the  State  treas- 
1  In  such  case  It  shall  be  the  duty  of  the  State 
a  to  receive  all  such  moneys,  duly  receipt  for  and 
eep  the  same  innspecial  fund,  to  be  entered  on 
KB  as  a  condemnation  fund  for  Kuch  purpose,  and 
I  duty  he  shall  be  liable  to  tlie  plaintiff  upon  his 
bond.  The  State  treasurer  shall  pay  out  such 
m  deposited  in  such  manner  and  at  such  times  as 
rt  or  a  judge  thereof  may,  by  order  or  decree, 

In  all  cases  where  a  new  trial  has  been  granted 
le  application  of  the  defendant,  aud  ha  has  failed 
Lch  trial  to  obtain  greater  compensation  than  was 
Uiim  upon  the  first  trial,  tlie  cosls  of  such  new  trial 
a  taxed  against  him.    [In  encct  April  26th,  ISaO,] 

iLi^.  IfHoc.  14,  and  Lomij  n-  SflicrttlfT,  Uarcb  ITCb.  IS&O,  fi 
tJ.  140;  prBYlmis  accordant  rill! ni^a,  4  Cal.lWj  7  Cai.  1!1.6;7: 
I  13  Gal.  KM:  ISCol.  3M!  ]4CtfU  JlHi;  'i^  GaL  ll'^i  44  Cnl.  113;  41 

U^iTiMTki  cio^aSTbi  &a. 20^:  ronr™,n  (3»i.6aar  sew  ra 

7B,nrotlilJng  tor  securtty  as  eompcDsMlon,  UeW  gncoostltu. 

HC*L21IS. 

55.  Costs  may  be  allowed  or  not,  and  if  allowed, 

I  apportioned  between  the  patties  on  the  same  or 

1  sides,  in  the  discretion  of  the  court. 


§§1356-9 

§  1256.  Except  as  othGrirlse  provided  in  this  titia, 
provUioDB  ot  part  two  of  (bla  Code  aie  applicable  to 
constitute  the  rules  of  practice  in  tlio  proceedings  n 
tioned  io  this  title. 

Adjannimenti— do  not  dlTesC  InHsdlctloii,  n  CbI.  111. 

Vacating  iaoldgnlal  ordgn— In  eminent  tlonuta,  41  CoL  It, 

Jury— to  pan  on  need  ot  taking,  U  CaL  MS. 

g  1257.  The  provisions  of  part  two  of  tbis  Code,  i 
tive  t«  new  ttiala  and  appeals,  except  in  so  tat  ns  tboy 
inconsistent  with  the  provisions  of  this  title,  apply  to 
proceedii^a  mentioned  in  tbis  title;  proBided.  that  u 
the  payment  of  the  sum  of  monev  assessed,  and  upon 
execution  of  tbe  bond  to  build  the  fences  and  cal 
guards,  as  {provided  in  section  twelve  liundred  and  li 
one,  theplaintifi  shall  be  eatitled  to  enter  into,  impn 
and  hold  possession  of  the  property  sought  to  be  < 
demned,  (it  not  already  in  possession,  as  provided  in 
tlon  twelve  hundred  and  iilly-iour)  and  devote  the  a: 
to  the  public  USB  in  question;  and  no  motion  for  : 
trial  oi  appeal  shall,  after  such  payment  and  tHiuj 
Bucli  bond,  as  aforesaid,  in  any  manner  retard  tho  < 
tetnplated  improvemHnt.  Any  money  which  shall  li 
been  deposited,  as  provided  in  section  twelve  hunt 
and  fifty-four,  may  be  applied  to  the  payment  of 
money  assessed,  and  the  remainder,  if  any  there  be.  s 
be  returned  to  the  plaintiff.    [In  effect  April  1st,  ISTt), 


CfL.' 


^T.^ 


-from; 


§  12S8.  With  relation  to  the  acts  passed  at  the  pres 
session  of  the  Legislature,  this  title  must  be  construei 
the  same  manner  as  if  this  Code  had  been  passed  on 
last  day  of  this  session,  and  from  and  after  tbe  time 
Code  takes  effect,  all  laws  of  this  State  iu  relation  to 
takinf*  of  private  property  for  public  uses  are  abollal 
arnlall' ptoceedinijsbad  in  (he  exercise  of  the  power 
eminent  domain  must  conform  to  the  provisions  of 
litlo. 

§  1259.  Title  seven  of  part  three  of  tho  Code  of  C 
Procedure  of  the  State  of  California  (this  title)  shall  b 
force  and  effect  from  and  after  (he  fourth  day  of  Aj 
one  thousand  eight  hundred  and  seventy-two. 
Ssciian  added— by  Act  at  April  1at.l8n;  same  appUaa  to  remu 


260.  From  and  after  the  time  tbis  title  takesefCect, 
St  "be  coustiued  ia  the  earns  miiDDer  as  it  would  ba 
sections  four  anil  seventeen  of  tbis  Code  in  forca 
ffect, 

26X.  N"o  proceeding  to  enforce  tbe  rigbt  of  eminent 
in  commenced  liefore  tliis  litie  takes  effect,  iu  afFect- 

tlie  provisions  of  tliis  title, 
.262.    Until  tbe  first  day  of  January,  one  tLouaaiid 

tiuDdred  and  Beventy-tliiee,  at  twelve  o'clock  uooii,  1, 

irovislona  of  sections  twelve  hundred  and  lifty-six  t-TS'^ 

.welve  hundred  and  fifty-seven  of  tliis  title  are sus-  J     ^' 

L-d ;    and  until  then,  except  as  otherwise  provided  in  ^■"•^* 

;Ule,  the  rules  of  jileading  and  practice  iu  civil  ac-  ~  ^^ 

now  in  force  in  this  State  are  applicable  to  tbe  pro-  ~*B 

iig3  mentioned  in  this  title,  and  constitute  tbe  rules  —  — .^ 

jibing  and  practice  tberein.  •-  •-«'' 

L2G3.    Nothing  In  this  Code  must  be  construed  to  ~^^.J 

;at©  or  repeal  any  statute  providing  for  the  taking  of  ^   ■   i». 

arty  in  any  city  or  town  for  street  purposes.  —      i  ii"** 


OF  BSCBEATED  ESTATEB.  ^.-•w 

Manner  of  commeDclng  proceed Ln^  relative  CoeacheHted  es.-  '^      ■<■  ^ 

.    Kecel«r  of  rents  nnd  proflls  mny  be  appolntoil.  . 

'.    ProoeeiUiMs'  by  peiBoua  clalmliig  escliealsil  est»te3.  __  ^^ 

L269.    When  tbe  attorney-general  is  informed  that  J^IJ 

real  estate  baa  escheated  to  this  State,  he  must  file  —  -o-rB 

iformation  in  behalf  of  the  State  in  the  Superior  Court  ^^Jf 

le  county  in  which  such  estate,  or  any  part  thereof,  I*   ^ 

tuated,  Betting  forth  a  description  of  the  estate,  the  ^   ■"•' 

0  of  tbe  pprson  last  seized,  the  name  of  tbe  ocounaut  'J  "Tl 
person  claiming  such  estate,  If  known,  and  tbe  facts  -^^ 
circumstances  in  consequence  of  which  the  estate  ia                  ■^  ^ 

ned  to  have  escheated,  with  an  allegation  that,  by  __ 

on  thereof,  the  State  of  California  has  right  by  law  to 

1  estate.  Upon  such  information,  a  summous  must 
e  1o  such  person,  requiring  him  to  appear  and  answer 
Inforuiition  wilhln  the  time  allowed  by  law  in  civil 
[>na;  and  the  court  must  make  an  order  setting  forth 
Qy  tbe  contents  of  the  information,  and  requiring  all 
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persona  interesUd  In  the  estate  to  appearand  showcj 
if  any  they  hare,  iritliln  forty  days  from  tbe  date  ol 
order,  why  tbe  same  sbould  not  vest  iu  tlils  State;  n 
order  must  be  publisbed  for  at  least  one  moDtb  hoc 
(late  thereof,  iu  a  newspaper  publisbed  in  tlie  coun 
one  be  publislied  tlierein,  and  in  case  no  newapap 
jiubliahed  in  tlio  counly,  in  some  otber  newspaper  ii 
State.    [In  effect  April  Ifith,  18S0,] 

Uoelalmed  raalty— ot  non-reslileue  alEeoi,  esclieata  t«  9tat« 
Code.Mc.ETSi  aCal.  n»  tJCsl.  IN;  Hy.P.Bep.  ». 

HoD-reslilsnt  alieoi-rlgbts  genfrallv,  i  Cal.  MS;  A  Cat.  3n. 
CaL2iOi  UCiI.UO;  llCaL%;UC:al.2J]i  28Cal.4»i  33Cta.97« 

§  1270.  Tbe  court,  upon  the  Infonnaliuu  being 
and  upon  tbe  application  of  tbe  attorney  .general, » 
before  or  after  answer,  upon  notice  to  tbe  party  clai 
such  estate  if  known,  may,  upon  sufficient  cause  tbt 
being  sbown,  appoint  a  receiver  to.tako  charge  ai 
ceive  the  rents  and  promts  of  the  aame  until  the.  ti 
Ejuch  real  estate  is  linally  settled. 

Appoint  a  reoeivoi— sea  generally,  seo.  M4-M8. 

g  1271.  AH  persons  named  in  tbe  information 
appear  and  answer,  and  may  traverse  or  deny  tbe 
f  rated  in  the  Information,  the  title  of  tbe  State  to  laai! 
teuemeutB  tbereia  mentioned,  at  any  time  before  tbi 
for  answering  expires,  and  any  other  person  claim! 
interest  in  such  estate  may  appear  and  bo  made  n  dc 
ant.  and  by  motion  for  that  purpose  in  open  court  v 
the  time  allowed  for  answering;  and  if  no  person  a.v 
and  answers  wttliiu  the  time,  then  judgment  must  u 
dered,  tbat  the  State  be  seized  of  the  lands  and  tenei 
in  such  information  claimed.  But  if  any  person  a 
and  deny  the  title  set  up  by  tbe  State,  or  trarera 
material  fact  set  forth  in  tbe  information,  the  issue  < 
must  be  tried  as  issues  of  facta  are  tried  in  civil  ac 
If,  after  the  issues  are  tried,  it  appears  from  the 
found  or  admitted  that  the  State  has  good  title  i 
land  and  tenements  in  the  information  mentioned,  i 

Crt  thereof,  judgment  must  be  rendered  that  tlie 
seized  thereof,  and  recover  costs  of  suit  azainst  t 
fendants.  In  any  judgment  rendered,  or  that  has 
lofore  been  rendered  by  any  court  of  compet«nt  ju 
tion,  escheating  real  property  to  the  State,  on  mot 
the  attorney-general,  the  court  shall  make  an  orde 
said  real  property  be  sold  by  the  sheriff  of  tbe  c 
where  tbe  same  is  situate,  at  public  sale,  for  gold 
after  giving  such  notice  of  tbe  time  and  place  of  a 
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^be  prescribed  by  the  court  in  the  said  order;  that  the 
"^raall,  -within  live  days  after  such  sale,  make  a  re- 
thereof  to  the  court,  and  upon  the  hearing  of  said 
c,  the  court  may  examine  the  said  report  and  wit- 
in  relation  to  the  same,  and  if  the  proceedings  were 
Ur,  or  the  sum  bid  disproportionate  to  the  value,  and 
appear  that  a  sum  exceeding  such  bid  at  least  ten  per 
It.,  exclusive  of  the  expense  of  a  new  sale,  may  be  ob- 
1,  the  court  may  vacate  the  sale,  and  direct  another 
ie  to  be  bad,  of  which  notice  must  be  given,  and  the  sale 
fall  respects  conducted  as  if  no  previous  sale  had  taken 
:e.  If  an  offer  of  ten  per  cent,  more  in  amount  than  that 
led  in  the  report  be  made  to  the  court  in  writing,  by  a 
)onBible  person,  the  court  may,  in  its  discretion,  ac- 
'  such  offer,  and  confirm  the  sale  to  such  person,  or  or- 
a  new  sale.  If  it  appears  to  the  court  that  the  sale 
legally  made,  and  fairly  conducted,  and  that  the  sum 
is  not  disproportionate  to  the  value  of  the  property 
Id,  and  that  a  greater  sum  than  ten  per  cent.,  exclusive 
the  expense  of  a  new  sale,  cannot  be  obtained,  or  if  the 
reased  bid  above  mentioned  be  made  and  accepted  by 
^e  court,  the  court  must  make  an  order  confirming  the  sale, 
^d  directing  the  sheriff,  in  the  name  of  the  State,  to  exc- 
ite to  purchaser  or  purchasers  a  conveyance  of  said  prop- 
tysold;  and  said  conveyance  shall  vest  in  the  purchaser 
'  purchasers  all  the  right  and  title  of  the  State  therein,  and 
le  sheriff  shall,  out  ot  the  proceeds  of  such  sale,  pay  the 
(ost  of  said  proceedings  incurred  on  behalf  of  the  State, 
t&clndlng  the  expenses  of  making  such  sale,  and  also  an 
^ttomey^s  fee,  if  additional  counsel  was  employed  in  said 
poceedings,  to  be  fixed  by  the  court,  not  exceeding  ten 
per  cent,  on  the  amount  of  such  sale,  and  the  residue 
thereof  shall  be  paid  by  said  sheriff  into  the  State  treas- 
ury.   [In  effect  March  2nd,  1881.] 

Plroceeding^h-appearance,  sec.  1014  and  note;  answer,  sec.  437  and 
^tes;  judgmenttSocs.  585, 664.  and  notes;  trial,  sees.  600o645;  issue  of 
net,  sees,  aw),  582;  costs,  sec.  1021  et  teg. 

§  X272.  Within  twenty  years  after  judgment  in  any 
proceeding  had  under  this  title,  a  person  not  a  party  or 
privy  to  such  proceeding  mav  file  a  petition  in  the  Supe- 
xior  Court  of  the  County  of  Sacramento,  showing  his 
claim  or  right  to  the  property,  or  the  proceeds  thereof. 
A  copy  of  such  petition  must  be  served  on  the  attorney- 
Saneral  at  least  twenty  days  before  the  hearing  of  the  pe- 
tition, who  must  answer  the  same;  and  tho  court  there- 
upon must  try  the  issue  as  issues  are  tried  in  civil  actions, 
and  if  it  be  determined  that  such  person  is  entitled  to  the 
CoDB  Civ.  Psoc— ST. 
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property,  or  the  proceeds  tliereof,  it  most  order  the 
ertj.  If  it  baa  not  been  sold,  to  be  delivered  to  liim 
it  bas  been  sold  anc)  tbe  proceeds  paid  ioto  the 
treasury,  tlien  it  mMst  order  tlia  controller  to  dra 
warrant  on  the  treasury  for  the  jiaynieat  of  tlie  sam 
nitljout  inter^t  or  cost  to  tbe  SCAte.  a  cony  of  wbi 
der,  under  tbe  seal  of  the  court,  shall  be  a  Biiil 
voucher  for  dcawina  bucIi  warrant.  All  persons  \vl 
to  appear  and  file  tbeir  petitions  within  tne  time  1i 
ate  forever  barred ;  saving,  however,  to  infants,  mi 
women,  and  persons  of  unsound  mind,  or  persons  bi 
tbe  limits  of  tbe  United  States,  tbe  right  to  appea 
Hie  their  petitions  at  any  time  within  tue  time  limit 
live  years  after  their  respective  disabilities  cease, 
effect  April  IGth,  1880.] 

HoD-Teaident  aliani— DDClalmsd  tttttj  at,  and  rlgbla  geDecal 
IW.DOtei. 


TITLE  IX. 

OF   CHANQ-E  OF   NAMES. 

I  1ST*.  JiirlaOlctloii. 

1  12T7.  PuullcaUoiiof  pelitionfor. 

i  isrs.  HeirliBol  appllcatioiiandremoiuitranoe. 

S  l!79.  Bslurnby  eouuly  dert. 

75.  Appli elation 3  for  change  of  namiis  must  be 
inil  determined  b;  tba  Superior  Courts.  [In  effect 
3rd,  1880.1 

76.  All  Bpplicatlona  for  change  of  names  must  be 
o  the  Suptrior  Court  ot  the  county  whern  tlie  pet- 

■   proposed  to  bo  clianged  resides,  by  pe- 

■  ■'        ■  ■---nder 

■e*f 


igntd  by  such  person;  i 


,   —  -  .  .  fUv- 

lytbegunrdian;  and  if  them 
m  by  some  neat  telst  iye  or  friend.  Tim 
fy  tlie  place  of  birth  and  residence  i>t' 
her  present  name,  the  oanie  proposed. 
suchcLangeof  n ' -—   "- 


ame,  as  far  aa  known 
of  such  person,  suil 

__  __   ,   ^i  0  as.  benevolent,  lit - 

..  scieutific  corporation,  or  any  corporation  bearing 
ing  for  its  name,  or  using  or  being  known  by  the 
]f  any  benevolent,  or  charitable  order  ot  society, 
y  petitioD,  apply  to  tbe  Superior  Court  of  the  count/ 
ch  tho  property  of  said  corporatioD  is  situated,  for 
aa  ot  its  corporate  name.  Such  petition  musC  bn 
by  the  trustees  of  tlie  corporation,  or  by  a  majot- 
tbem,  and  must  specify  the  dat«  of  the  forinatiou 
corporation,  its  present  name,  the  name  proposed, 
10  reason  for  such  change  of  name.  Upon  liling 
petition  on  behalf  of  such  corporation,  tiie  aami; 
dings  shall  be  bad  as  upon  applications  for  changes 
aea  of  natural  peraona;  and  no  banking  corporation 
ter  organized  shall  adopt  or  use  the  name  of  any 
ly  society.  [In  effect  April  23rd,  1880.] 
!77.  A  copy  of  aucli>petltion  must  be  published  for 
iccessive  weeks,  in  some  newspaper  printed  in  tho 


1 


-■zy 


yr.i 


tug,  til  a  ' 


county,  if  »  newspaper  be  printed  therein,  bat  i 
nevtspaper  be  printed  in  the  county,  a  copy  of  such 
tion  must  be  posted  at  three  of  the  most  piiblic  plact 
tbo  county  for  a  ]ika  period,  and  proofs  must  be  mai 
Bach  pubUcatlon  before  tlia  petition  can  be  considuri! 

§  127a  Saoli  application  must  be  beard  at  such 
as  the  court  may  appoint,  and  objeclloua  may  be  Hie 
"ny  person  who  can,  in  such  objectiona,  showto  the  t 
ooaroaaonnaaiuflt  Buchcbange  of  name.  On  i.lie  i 
)urt  may  examino  on  oatll  any  of  tlie  peti' 
cia,  miuuuatrantB.  or  otliec  persons,  touching  tlia  app 
lion,  aoii  may  make  an  order  clianging  tba  name,  or 
missing  the  applioatioD,  as  to  the  court  may  seem  i 
and  proper,    [In  effect  April  23rd,  ISBO.] 

§  1279.  Each  conuly  clerk  Fhall,  annually,  in 
month  of  January,  make  a  relum  to  the  office  of  tbe 
retacy  of  State  of  all  changes  of  names  mado  ia  the 
perior  Court  of  liis  county  under  this  title.  Such  re; 
shall  show  the  date  of  the  decree  of  the  court,  orig 
name,  name  decreed,  and  residence.  Sucb  returns  s 
be  published  ia  a  tabular  form  iritb  the  statutes  first  t 
Usbed  thereafter.    |In  elToot  April  33rd.  1880.] 


TITLE  X 
OF  ARBITRATIONS. 


I^ority  oC  u-Miraton  msj  detXTmlne  uij  quegtloa.   Tbey 
Awsrrt  to  i»  In  wriMng.   Wben  Jmlgiaent  to  be  eulered. 

Decision,  on  motion,  subject  to  appe^,  but  uut  ibi  Judgment 
IC  submission  be  revoked  and  nn  action  bronebt.  what  to  be 

.281.  Peraona  capable  of  contracting  ma;  snbmit  to 
ration  any  conlrOTeray  which  migLt  be  the  subject  of 
il  action  between  tbem,  except  a  question  of  title  to 
property  in  feo  or  for  life.  Tills  qualification  does 
nclude  questions  relating  merely  to  tbe  pattitiou  ot 
darics  of  real  property. 
itratioTi— statute  constraeO.t  Col.  I,3C6. 


f;r."#.s.? 


iCaLK 


L282.  The  subiuiaaiou  ic 
Dg,  and  may  be  to  one  or  i 
Biiaaioii  in  writing— penalty  In 


maiorltr  acting,  see.  1!M; 

283.  It  may  be  stipulated  in  (be  submission  tbat  ic 
itered  as  an  order  of  tbe  Superior  Court,  for  wliich 
ise  it  must  be  filed  with  the  clerk  of  tlie  county 
e  the  parties,  or  oue  of  tliem,  reside.  The  clerk 
thereupon  entei  In  his  register  of  actious  a  note  of 
iibmissiou,  with  the  names  of  the  parties,  the  names 
e  arhitratorB,  the  date  of  the  subraiasion,  when  filed, 
the  time  limited  by  the  submission,  if  any,  witbia 


f§  1284-6 

which  the  awiird  must  be  made.  When  ho  entered, 
aubmisBlon  cannot  be  reroked  without  the  couseni 
both  parties.  The  arbitrators  ma;  be  compelled  by- 
court  to  make  an  awaril,  and  the  atrard  may  be  eaf  oi 
b?  the  court  iu  tUe  same  manner  as  a  judgment.  If 
submi^ioc  ia  not  mode  an  order  of  the  court,  it  maj 
revoked  at  any  time  before  the  award  ia  made.  [In  el 
April  ISth,  ISSCI.] 

Ordsr  of  coDTt— subiDtuloD  made,  by  gtlpolallon,  It  cal.  KO;  S 
218;  «cal,li);  but  court  must  iuiv    '     ■         ' '  ■■ 

Beilatei  of  aoUoiu— geneisU)'.  i 


ie  tuiMcU 


CU.21I 


entry  & 


,  u  faL  Jt 


later  oaths  to  wTl.noases,  to  hear  the  allegati 
;e  of  the  parties,  and ' ' ' 


§  1284.  Arbiti 

i"K 


appoint  a  time  . 


Make  aa  avardttwraaa— UuBKu'BruBdbyauljuilsBloii.aoCal 
S  1265.  All  tlia  arbitrators  must  meet  and  act  togei 
duriHB  Ibe  inresligation;  but  wlien  met,  a  majority  i 
determine  any  queation.  Before  acting,  tUey  must 
sworn  before  an  officer  authorized  to  administer  oa 
faithfully  and  fairly  to  hear  nnd  examiue  the  allegati 
and  orideucu  of  tlio  parties  Id  relation  to  the  matter 
controversy,  and  to  make  a  just  award  according  to  t 
.uuderscauding. 

Hajoriiy  actlne— «ee.  lOM. 

JbM  award-when  «et  aside  for  Ulegallty,  i  Cal.  II.      * 

?1266.  The  award  must  be  in  writing,  signed  by 
itratora,  or  a  majority  of  them,  and  delivered  to 
parties.  Wlien  tlie  aubmisftion  Is  made  au  order  of 
court,  the  award  must  be  Died  with  the  clerk,  and  a  i 
thereof  made  in  his  register.  After  the  expiration  oE 
days  from  the  liliiig  of  the  award,  iinoa  the  aiiplicatio 
a  party,  and  on  filioE  an  affidavit,  showing  that  nQlic 
llling  the  award  lias  l)een  served  on  the  adverse  part. 
his  attorney,  at  least  four  days  prior  to  such  applicat 
and  tliat  no  order  staying  tlio  entry  of  judament  Las  I 
served,  the  award  must  be  entered  by  tTie  clerli  in 
judgment  book,  audthereupou  has  the  effect  of  a  ji 

Award,  exlsnt  of-;  CaU  3\i;  1!  Cal.  ^1 ;  r.  Cal.  IB;. 

DsUvaisd  to  tha  partiss-arierwanl,  no  cbangs  or  correctlou,  i 

After  Hts  daya— on  QUnj  iUBdavit,  91  Csl.  12S. 

Enuring  jad^menl  on  award— 1  Col.  40^  1  Cal.  3;  14CaL  390, 


87.  The  court,  on  motion,  may  Tacato  ths  award 
litJier  of  the  followioE  groimda,  and  may  order  a 
taring  before  the  same  arbitrator.'*,  or  not,  in  its 


tted  gross  error  in  refuHing,  on  cause  ehown,  ti 
De  the  hearing,  or  in  refusing  to  hear  pertinent  evi 
__  _.t — ,_.  ^(.(gj  Improperly,  i-  ' '- 


ward;  or  that  they  refused,  or  improperly  omitted, 
lider  a  part  of  the  matteis  submitted  totliem;  or 
e  awartf  is  indelinite,  or  canuut  be  performed. 
1  conclnsivs— except  m  stated  In  section,  1  Cal.  4S;  sad  ace 
lag  award,  enmiids  for— Subd.  1,  fraud,  mlatalte,  or acrldent, 


I.  The  C 


an,  modify  o 


bat  tliere  was  a  mlscalculatiou  in  figures  upon 

it  was  made,  or  that  there  is  a  mistake  in  tlio  de- 

Dn  of  some  person  or  property  therein; 

ben  a  partot  tlie  award  is  upon  matters  not  sub- 

,  which  part  can  be  separated  from  other  iiacts,  and 

jt  affect  the  decision  on  the  matters  submitted; 

'hen  the  award,  tiioueb  imperfect  in  form,  could 

een  amended  if  it  liad  been  a  verdict,  or  tlia  imper- 

L  disregarded. 

yisg  or  coiTSctiiis  award— Subd. !, partiiUy  goDd.iCal.K; 

189.  The  decision  upon  the  motion  is  subject  to 
.  in  the  same  manner  as  an  order  which  Is  subjert 
eal  in  a  civil  action;  but  the  jmjgment  entered  be- 
motion  made  cannot  be  subject  to  appeal. 

ilabls  ordarB— aoc.  109  and  uotra. 

!90^  If  a  submission  to  arbitration  be  revoked,  and 
ion  be  brought  therefor,  the  amount  to  be  recovered 
iy  be  tlie  costs  and  damages  sustained  in  preparing 
i  attending  the  arbitration. 


-  -H; 


7-^7 


k 


Of  ProceedingB  In  Probate  Conrt 

BAP.  I.    0£  jurisdiction,    S§  1294-1299. 

II.    Of  tha  probate  of  wills.    §J  129S-1346. 
in.    Of  executors  and  adminlstratora,  tbeir  1e 
boDds,  removals,  and  suspensioDS.    H 
1440, 
IV.    Of  the  inventory  and  collection  of  the  oi 

of  decedents.    ^3  1143-1161. 
V.    Of  tbe  provisions  for  snppott  of  family,  a 
tbe  liomestead.    H  14i>l-14t«!. 
VI.    Of  claims  aeaisat  tlie  estate.     {§  MOO-mi 
Vll.    Of  sales  and  conveyance  oE   property  ti 
cedents.     SJ  ISlU-laTti. 
Tni.    Of  tbe  powers  and  duties  of  executors  an 
ministrators,  and  of   tbe  managemei 
estalea.     SS  1581-1591. 
IX.    Of  the  conveyance  of  luat  estate  by  exec 
and   administratoia  In  certain  raaea. 
1697-1607. 
X.    Of  accounts  rendered  by  executors  and  ail 
istrators,  and  of  the  payment  of  debts 
1613-1653. 
XI.    Of  tbe  paj^ition,  distribution,  and  final  s 

mentof  estates.    JS  ir>5«-l<i!IS. 
JfTT.    Of  orders,  decrees,  process,  minutes,  rec 
and  appeals.    H  1704-1 T 22. 
•JCTTI,    Of  public  administrator.    5S  1720-1743. 
XIV.    Of  guardian  and  ward.    55  1747-1809. 
[440] 


CHAPTER  I. 

OF  JURISDlCrnON. 

Fnrtadletlon  ot  Proljats  Court  oyer  tha  estate, ' 
ffben  Jurladlctloo  decided  b;  first  application. 

194.  Wills  must  ba  proved,  and  Iflttera  teBtameat- 
of  admiDistiation  granted : 

L  tbe  county  of  nbicli  tbe  decedent  vraa  &  resident 
time  of  his  deatb,  in  whatever  place  he  may  havo 


--^ 


.  thereof  at  the  time  of  bis  deatli ; 
I  tbe  count;  in  which  any  part  of  the  estate  may 

decedent  not  Ijeing  a  resideut  of  the  State,  and  not 
;  estate  in  the  county  in  which  he  died; 
L  all  other  casea,  in  the  county  where  application 

le  niattort-^nrtadlctlon 


■   OoDatr  of  deosdsnt' 


rsaldsn 


TCaLII 


][  Tlttel.Uf.P.Kep.  9 

msiOK  G.   Oonntr  whais  ■ppUoation  Biat  mada-flae  lee. 

t95.  When  the  estate  of  the  decedent  is  in  mor* 
□e  county,  he  baring  died  out  of  the  State,  and  not 
;  been  a  resident  thereof  at  the  time  of  hia  death, 
an  such  non-resident,  and  dying  witMu  tlie  State, 
at  leaving  estate  in  the  county  where  he  died,  the 
or  Court  ot  that  county  in  which  application  is  lirst 
for  letters  testamentary  or  of  administration,  has 
ive  jurisdiction  of  the  settlement  of  tha  estate. 
ect  April  16th,  1880-1 
tf  when  appllcaliaa  Out  made— court  ot,  bu  eicliulTe  ]aTl» 


i< 


CHAPTER  n. 
OF  THB  PROBATE)  OF  WILLa 


I  ine.  CiutadlBnotiTiii 


1  lara.  V 


.    CoHTKSTiHU  Will  apte. 
or  Ndnodpati 

ARTICLE  I. 


ts  rlgM  lo 


imiHUiyiK 


illM.  Kollcettf  petlUoaforprDhiite.bowRlTeii. 
laN.  BeJri and DUmeU executors lo be DOtlSeil. bon. 
1309.  PetlMon  lax/  >>•>  preseiiWcl  to  Judge  st  cbsmben.  and 

I  laM.  Hear^  proof  ofvlllafterproot  of  aerrleeol  uotico 
[int.  WlianutfajmesriuaeualeMtbevlU. 
{  IMS.  Probaw,  wEen  no  contesi. 
l  IMS.  Olognplilc  wills. 

§  1298.  Every  custodian  of  a  will,  within  thirty  d 
after  roefelpt  of  information  that  tlie  maker  tliereo: 
dead,  must  deliver  the  same  to  the  Supeciof  Court  baT 
jorisdictiou  of  the  estate,  or  to  the  esecutor  nai 
tberein.  A  failnie  to  comply  with  the  provlsioas  of 
section  makea  the  pera&n  failing  responsible  for  all  d. 
ages  Bustained  b;  any  one  iojared  thereby.  [In  ef 
April  Kith,  1380.] 
Dellrerr  "t  will  b^  onitodlan— JarlvllctlonBl  slgnlflcaoce  of 

S  1299  Any  executor,  devisee,  or  legatee  named  In  : 
will,  or  any  otLer  person  interested  in  llie  estate,  may 
any  time  after  the  death  of  tlie  testator,  petition 
court  havint;  jurisdiction  to  have  the  will  proved,  wbel 
the  enme  be  in  writing,  in  his  pOBSession  or  not,  or  is 
or  de»troj;ed,  or  beyoud  the  jurisdictiOQ  of  the  State,  < 
nuncupative  will. 
FeOiion  — aoi  essentlEl  Co  JurtsdlcOon,  a  CaLNS:  presiunptl 


he  jiirisdi 

fbether  the  person  u 

:  renouQces  his  right  to  letters  testamentary; 

lie  names,  ages,  and   residence  of   the  lieirs   and 

:es  of  the  decedent,  &o  far  as  known  to  tlie  fieti- 


be  name  of  tbe  person  for  whom  letters  testament-                       ^m 

defect  of 'form,  or  in  the  statement  of  jurisdictional              tZTi.. 
(ctnally  existing,  shall  make  void  the  probate  of  a              _— .^ 
[In  effect  July  1st,  1874.]                                                           ~  ~~ 

^S."?^^.'"*  -'*«^«-'»«-"'  "•""'^of  -"•'"-  '-""-              — > 

301.  If  the  peraoD  named  in  a  will  ai 
days  after  he  has  knowledge  of  the  death  of  tliu 
or.  and  that  he  Is  c»med  as  executor,  faila  to  petl- 
je  proper  cpnrt  for  the  probato  of  the  will,  and  that 
<  testanteutarjf  be  issued  to  bim,  he  may  be  held  ta 
renounced  his  right  to  letters,  and  tbe  court  may 
itauy  other  competent  person  administrator,  unless 
ause  for  delay  iB  shown. 
in  of  ezsculor  to  patitioa-doeB  not  sffect  JuriadlcClon,  S2  CsL 

J02.  If  it  is  alleged  In  any  petition  that  any;  will  is 
possession  of  a  Uiitd  peison,  and  the  court  is  satis- 
lac  the  allegation  Is  correct,  an  order  must  be  issued 
irved  upon  the  peraon  having  possession  of  the  will , 
■ing  him  to  produce  it  at  a  time  named  in  the  order, 
has  possesion  of  the  will,  and  neglects  or  refuses  ti> 
ce  it  in  obedience  to  the  order,  ho  may,  by  warrant 
the  court,  he  committed  to  the  jail  o£  the  county, 
e  kept  in  close  confinement  until  ha  produces  it. 
ate  Older*  and  oitstiona— eeca.  I70l-i;]l. 
iionmont  nntil  order  obe^d— sec.  i:i9. 
303.    When  the  petition  ia  filed  and  the  will  pro. 
,  the  clerk  oE  the  court  must  set  the  petition  to  r 
IB  by  the  court  upon  some  day  not  less  than  ten  nor 
than  thirty  days  from  tbe  production  of  the  will. 


'\- 

Molict.L  of  the  bearing  sb all  Ije  glTen  by  such  cleik  by  pa 
liflhiDE  the  Bame  ill  aoeWHpaperof  the  county;  if  tnero 
none,  then  by  tliree  wiitCea  oi  printed  uotices  posted 
Ibree  of  tbe  most  publicplacea  in  the  county.  If  thenoti 
ig  published  in  a  weekly  newspaper,  it  must  appear  there 
on  at  least  three  different  diiys  of  publication;  and  if  lu 
newspaper  published  oftener  than  once  a  week,  it  nhi 
be  so  publiaticd  that  there  muat  be  at  least  ten  days  fro 
the  first  to  the  last  day  of  publication,  both  the  iirat  ai 
the  last  daybeingiucluded.  If  the  notice  is  by  postin 
it  must  be  given  at  least  ten  days  before  the  liearit 
[Approved  Uarch  3id,  1881.] 

FroduDtion  of  will— Inltlstes  Jurisdiction,  il  CsL  93J. 

Ordar direoting  pabllcatiDO'jtarttiiularlty  or,il  CoL  IIS. 

Fnbllaatlan  of  nollss-aec.  ]T<U(  3a  Cnl.taO;  where  ilf^CccHve.  pi 
MBdlDics  •arAtad,  My.  1'.  Bep.  '•i:  ocdsr  ror,  need  uuCdUBCt  numt 
at  laBertlaiu,  61  CiJ.  JIS. 

§  1304.  Copies  of  the  notice  of  the  time  npnointed  f> 
the  probate  of  the  will  must  be  tuldrsased  to  thu  heirs  of  1 1 
testator  resident  in  tho  State,  at  their  places  of  cesidenc 
if  known  lo  the  petitioner,  and  depositud  iu  the  poj 
office,  with  the  postaga  thereoii  prepaid,  at  least  ten  dn; 
before  tho  hearing.  -  If  their  places  of  residence  be  u 
known,  the  copies  of  notice  may  bo  addressed  to  thci 
sud  deposited  in  the  post-office  at  the  county  seat  of  tl 
county  where  the  proceedings  are  pending.  A  copy  of  tl 
same  notice  must  in.  liine  manner  be  m»iled  to  the  persi 
named  as  executor,  if  he  be  not  tho  potitiouer;  also, 
any  person  named  as  coesecutor  not  petitioning,  if  th( 
places  of  residence  be  known.  Proof  of  mailing  tl 
copies  of  the  notice  must  bo  made  at  the  huaring.  I't 
sons!  service  of  copies  of  the  notice  at  least  (en  da; 
before  tho  day  of  hearing  is  equivalent  to  mailing.  [] 
Btfecc  July  l3t,  1874.1 

I7iiiiceiobeira-Tcearamii9ts)iD«,44  CoL  SH;  H;.  P.  Hep.  130. 

NabcD  to  coexecator— residence  mueb  appear,  N  Cat.  Hn. 

Oianau  not  H^nred— eUcct  of,  on  Jiulndtctlon,  14  Col.  103. 

§  1305.  A  judgti  of  the  Superior  Com't  may  at  ar 
time  receive  petiiions  for  the  probate  of  wills,  andmai 
and  issue  all  necessary  orders  and  writs,  to  enforce  tl 
production  of  wlila,  and  the  attendance  of  ivitnusses,  ar 
may  appoint  special  sessions  of  his  court  for  iienring  poi 
tlons,  trials  of  Issue,  and  admitting  wills  to  probate.  [I 
effect  April  iGth,  ISSO.] 

Frobatft  pawers  at  chambflra— ^Pr,  IG&. 


.306.  At  the  time  uppoiatecl  fur  tlie  hearing,  or  the 

to  which  the  iieariugma;  have  been  [loiitpciued,  the 

,  imlesa  the  partiea  nppear,  must  require  proof  that 

Qtice  baa  been  giveu,  wbicli  heins  mnde,  tho  court 

liear  testimony  in  proof  of  the  will.     I  In  eSecc  July 

JTi] 

e  appointsd  for  the  heaiing-SS  CM.  a, 

ifofnotios— tsbelnofeiUts.GCaLTIt!  UCaLHSi  Ur.P.Beii. 


imoiiy  In  piwif  of  tha  will— BecB.  11 


,307.  Any  peiBoa  interested  may  appear  and  con- 
ihe  will.  Devisees,  legatees,  or  heirs  of  an  estate 
mntest  the  will  through  their  guardians,  or  attorneys 
nted  by  themselvea  or  by  the  court  for  Wiat  purpose; 
I  contest  made  by  an  attorney  appointed  by  the 


e  four  of  this  chapter;  Qor  doen  the  non-appo 
attorney  by  the  court  of  Itself  invalidate  t[iepiobat« 
sill.    [In  effect  July  Ist,  1874,] 


-■»    11 


:  T.> 


e  of  the  Hubscrib 

ho  wi)i  was  eiocu ^ ., 

w,  and  that  tbe  testator  was  of  sound  mind  at  the 


littliig  to  pT0l>at«— wbere  conCeat,  aecs,  1314.  U17, 1313 :  coD 
wai  unatsd— pnwt  at  uecutloa  oC  wiiUug,  sec.  IHO. 

.309.  An  olographic  will  may  bo  proved  in  tha  bh 
ter  that  other  private  writings  arc  proved. 
japbia  will— atgiiatim  to.  Mj.  P.  Rep.  S,  78, 110. 
>te  wiltliigt,  liow  proved-uc.  1940, 
JODB  CIT.  Faoo,— 88. 


futoFB  eTlcimcs. 


Sao.  ^teatut  to  flte  Eromula  or  contest,  and 
nit.  SowjniTObtaliicaud  trial  had. 
1)11.  VenUet  of  tin  lOTT.   Jndtnnent.   Appeal. 
ISU.  WlbiMMs,  irbo  Had  how  many  (o  ie  e 
ttaadnrltlng  admitted,  ttIif- 
I IIUL  Tcnlmoia  reduced  to  nrlUnn  I 
i  1317.  It  n[aied,cenutuiutoiieui3ii»u. 
i  13IS.  yfOl  Mid  proot  to  lie  filed  and  leconled. 

§  1312.  If  an;  one  appeara  to  contest  tlie  vrill,  he  m 
file  written  grounda  of  opposition  to  tlie  probate  tbcti 
and  serve  a  copj  on  tlie  petitioner  and  otlier  resident 
tba  county  interested  in  tlie  estate,  snv  one  or  mori 
vbom  may  demuc  tliereto  npou  any  of  tbe  n^>nuds  of 
mmrer  provided  for  in  part  two,  title  six,  cliapter  tbre 
tbis  Code.  If  the  demurrer  is  aiistaiiied,  the  court  a 
allow  tlie  contestant  a^ieasonable  time,  not  exceeding 
days,  witbin  wbich  to  amend  Lis  written  opposition, 
tbo  demuTcei  is  overruled,  the  petitioner  and  otbera  in 
ested  may  jointly  or  separately  answer  tbe  contestB^ 

a  rounds,  traverting  or  otberwise  obviating  or  avoid 
le  objections.  Any  issues  of  fact  thus  raised,  iavolvi 
1.  Tbo  competency  of  the  decedent  to  make  a  laat  ' 

3,  The  freedom  of  the  decedeat  at  the  time  of  the  t 

cution  of  the  will  from  duress,  menace,  fraud,  or  uni 
influence ; 

3.  The  due  execution  and  attestation  of  the  will  by 
decedent  or  subscribing  witnesses;  or 

4.  Any  other  questions  substantially  affecting  the 
lidity  of  the  will- 
Must,  on  request  of  either  party  in  writing,  (flled  tl 

days  prior  to  the  day  set  for  the  hearing)  be  tried  b 
jury.  If  uo  jury  iaaeToanded,  theconrt  must  try  and 
termine  the  issues  joined.  On  the  trial,  the  contestai 
plaintiff  and  the  petitioner  is  defendant. 

Conteslaats-scc.  iW. 

Oontett— before  protBiM,  Ovea 
Cai,.W9:  after  probaiH.  sec.  lK7a 

Qroiutda  of  opposiUon— 

SfBDiviBioir  I.   Oomp«lgnDT— Estate  al  TooiMi, 
BPac.C.L.  J.J8e;  My. P. Sep,  1!,  134. 

.    Undue  iiiflaencs-32  Cal.  4Ui  Ei 
PM.C.L.  J.J36;  M>.l':Ilep.l.l3,M, 


a.  430-M4:  BpeclfylDg,  My,  P.  Bep.  K 


313.  WlieD  B,  jury  is  demandetl,  the  Superior  Court 
jmphnnol  a  jury  to  try  the  CH'e,  in  tlio  manner  prfs. 

for  i m panne linB  trial  juries  in  courts  of  recurd;  aDi.1 
IhI  must  bo  conducttil  in  accordance  witti  tlie  provi- 

of  part  two,  title  tight,  chapter  four,  of  tliis  Code, 
il  by  the  court  must  be  conducted  as  provided  in  part 
title  eiglit,    chapter  five,  of    lliis  Code.     [In  effect 

IGtL,  1B80.] 
1  jorlBii— In  courts  oT  raconl,  aummonljiE,  aeca,  K}-3:M:  impau- 


88diag-a 


3m,3M,ii: 


314.  The  jury,  after  hearing  tlio  case,  must  return 
:ial  verdict  upon  the  issiiea  submitted  to  them  by 
lurt;  upon  which  the  judgment  of  the  court  inuKt  lio 
red,  eitlieradniittiDg  the  will  to  probato  or  reject- 
'    either  case,  tbe  proofs  of  the  Rubscril)ing  \rit- 

t  bj 


■  --♦: 


Jaradnoed  lo  miting— see  sec  13 


I  mind,  must  be  produced  and  examined,  and  tho 
L.  absence,  or  insanity  of  any  of  them  must  bo  !<a.tiK' 
rily  shown  to  tbe  courC.    If  none  of  the  aubscribiiiir 

s^es  reside  in  the  county  at  the  time  appointed  for 
ngtbe  will,  the  court  may  admit  the  testimuuy  of 

witnesses  to  prove  the  sanity  of  the  testator  nnil  tlio 
ition  of  the  will;  and  as  evidence  of  the 
idmit  proof  of  the  handwriting  of  the 
1,.  ._!i.^ i. —  gjjy  jjf  tliem. 


^16.  The  testimony  of  each  witness,  reduced  to 
ngand  signed  by  liim,  shall  be  good  evidence  in  nny 
»]uent  contests  concerning  the  validity  of  the  wilt, 


xri 


g  1317.  If  the  court  is  aatislled,  upon  the  proof  take' 
or  from  tlie  facts  found  by  the  jury,  that  the. will  wi 
duly  executed,  and  tliat  the  testator  at  the  time  of  ita  e: 
GGUtloa  was  of  sound  and  dispoaing  mind,  and  Dot  actin 
under  duresB,  munace.  fraud,  or  undua  infiuenca.  a  certj 
icate  of  the  proof  and  the  facts  found,  Siguoij  by  tl 
jddse  and  attested  by  the  seal  of  the  court,  inust  be  a 
lached  to  the  will.    [la  effect  April  16tb,  1380.1 

OgrUflcaio  attached  to  wiU-iUie««ry  merelr,  K  CiL  Jl. 

Seal  reqaind— sec.  1S3.  shIhI.  2. 

§  1318.  The  will,  and  a  certificate  of  the  proof  therfto 
must  be  Aled  and  recorded  by  the  clerk,  and  the  sam 
wlicn  BO  tiled  and  recorded,  shall  constitute  part  of  tl 
record  in  the  cause  or  proceeding.  All  testimony  Bba 
bo  tiled  by  the  clerk,    tin  effect  April  16th,  1880.] 

OoDMitBle)iaHi>freoi»rd,sto.— Inserted  by  Made  IBM. 

AKTICU:  ITL 
rnoBATE  or  FoREian  Wii.i.b. 

S  1121.  Wills  prorei)  In  other  States  to  bs  recorfled.  when  ana  whei 
I  1S2S.  Proceedings  on  f  be  production  of  a  foreign  wllL 
S  iti*.  Heuiug  proots  at  probata  of  foreign  n>U£ 

g  1322,  All  wills  duly  proved  and  allowed  In  an 
other  ot  the  United  States,  or  in  any  foreiBn  country  i 
Staie,  may  bo  allowed  and  recorded  in  the  Superior  Gou 
of  any  county  in  which  the  testator  shall  have  left  an 
estate.    [In  effect  April  IGth,  18B0.] 

§  1323.  VheQ  a  copy  of  the  will  and  the  proba 
thereof,  duly  authenticated,  shall  be  produced  by  the  e 
ecutor,  or  by  any  other  person  interested  in  the  will,  wil 
a  petition  for  letters,  the  same  must  be  filed,  andthecou 
or  judge  must  appoint  a  time  for  the  bearing:  Dotil 
ivhereof  must  bo  given  an  hereinbefore  provided  for  e 
original  petition  for  the  probate  of  a  will. 

Foreien  eiocntor— no  eitra-terrllorlalantborltr.ieesec.Wl). 

Notice  Hs  for  an  oiieinsl  pettUon— see  tec.  1303  «(«{.;  B[>pllat1< 

§  1324.  If,  on  the  hearing,  it  appears  upon  the  face  i 
the  record  that  the  will  has  been  proved,  allowed,  at 
.admitted  to  probate  In  any  other  of  the  United  States,  i 
in  any  foreign  country,  and  that  it  was  extcuted  accor 


I  the  law  of  the  place  lu  nliicli  the  Boine  was  tui 
which  the  teatacor  was  at  the  time  domiciled,  a 
■nnity  with  the  laws  of  this  State,  it  n 


probate  and  have  the  si 
iirat  admitted  to  prohate  ' 
mentary  or  of  administrati 
lined  to  probate — effect  or  Juil^ 


and  effect  as  a 

thia  StSit-e,  and  letters 
issued  thereon. 

nt,  a  CU.  7J. 


ARTICLE  IV. 


Ttie  prelnCe  mw  be  contested  within  one  year. 
OMHoa  ta  lie  lasned  to  parties  Inleresteil. 
Tbeheartng  had  on  proof  of  service. 
PMltloiM  to  rercAe  prabate  oC  nUl  tried  by  , 

Judgment,  what. 
Oa  reTvcatloD  of  probate,  powers  o(  eiecnfor.) 


L327.  -When  a  will  has 
jeison  interested  may,  i 

such  prohate,  coQtest  the  buuiu  hi  lue  vaiiuity  ui  ma 
For  thai  purpose  he  must  file  in  the  court  In  whicli 
rill  was  proved,  a  petition  in  writin;;,  containiniii;  his 
ations  against  the  validity  of  the  will  or  against  the 
iency  of  the  proof,  and  praying  that  the  probate  may 
yoked. 
Iiln  one  year  after  probale— Estate  of  Cunninnham,  My.  P.  Epp. 


Ibation  propar  befon 
ney  appointed  by  Uu 
m.  My.  P.  Bep.  G,  n. 


i;  My,P.Kep.s; 
nd  of  year-: 


feedings  lot  ]te- 
03  acalnat  valiit 


L328,  Upon  filing  the  petition,  a  citation  mast  lie 
d  to  the  executors  of  the  will,  or  to  the  adminlstra- 
iTith  the  will  aiine:ted.  and  to  all  the  leKatees  npd 
leea  mentioned  in  the  will,  and  heirs  residing  in  tlie 
I,  so  far  as  known  to  the  petitioner;  or  to  their  Ruani- 
if  any  of  them  are  minors;  or  to  their  personLil 
iseotiii  ives.  if  any  of  them  are  dead;  requiring  tUem 
pear  hetoro  the  court  on  some  day  of  a  reralar  terra, 
iiD  epecjiied.  to  show  cause  why  the  probate  of  the 
fhonid  not  be  revoked,  [In  effect  July  Ist,  1874.  | 
itun-wesecB.  1707-1111. 


:  "1 


V 


OiuTdluu-Bec.  1132:  aecAUletieq. 

Begnlar  term— aboUtloa  ol  terms,  sec.  TSn. 
§  1329.  At  the  time  appointed  for  ehowinj;  cause,  or 
any  time  to  wbich  the  hearing  is  postponed,  peiaonal  Bei 
Ice  of  the  citations  having  l>een  made  upon'auy  perso 
nnmed  tlierein,  the  court  must  proceed  to  try  the  laau 
of  fact  joined  in  the  same  manner  aa  in  an  original  cc 


Tiyft 


ined— see  sec.  1312;  Estate  at  CunnlnEhu 


§  1330.  In  all  cases  of  petitions  to  revoke  the  proha 

of  a  will,  wherein  the  original  probate  was  granted  wit 

out  .1  contest,  on  written  demand  of  either  parly,  fih 

ihree  days  prior  to  tiie  liearing,  a  trial  by  jury  must  ' 

had  ns  in  cases  of  the  contest  of  an  oriiclnal  petition 

admit  a  wilt  to  probate.    If,  upon  heating  the  proofs 

■  a  parties,  tlie  jury  shall  find,  or  if  no  jury  is  had,  t 

urt  shall  decide,  (bat  the  will  is  for  any  reason  invati 

tliat  it  is  not  sufhciently  proved  to  be  the  last  wilt 

B  testator,  tlie  protiate  must  be  annulled  and  revoke 

Jnrj'-trliil  by.  Bees.  1313, 1314. 

§  1331.  Upon  the  revocation  being  made,  the  povve 
of  tlie  executor  or  administrator  with  the  will  annexi 
muKt  cease;  but  sucli  executor  or  administrator  shall  n 
be  liable  for  any  act  done  in  good  faith  previous  to  t 


Aols  before  revocation,  valt^— sec.  1423. 

§  1332.  The  fees  and  expenses  must  he  paid  by  t 
party  contesting  the  validity  orprobate  of  the  will,  it  t 
will  in  probate  is  contirmed.  If  the  probate  is  revoke 
the  costs  must  be  paid  by  the  party  who  resisted  t 
revocation,  or  out  of  the  property  o£  the  decedent,  as  t 
court  directs. 

Coan  of  contmt— costs  generally,  sac.  JK1«  Kg. 
§  1333.  If  DO  person,  within  one  year  after  the  proba 
of  a  will,  contest  the  same  or  ttia  validity  thereof,  t 
probate  of  tbe  will  is  conclusive;  saving  to  infants  ai 
persons  of  unsound  mind,  a  like  period  of  one  year  itfl 
tiieh-  respective  disabilities  are  removed.  [In  effect  Jii 
ist,  1S74,J 

Conclniiveoen  at  probate— see.  lODS.subd.  1  ODd  nates;  SOCal.l 

□oTortnia  not  a  diiability— M)'.  F.  Bop.  19. 


a  DBBiBonat  ■WILL. 


dmlDffpr 


30.  "WheneTer  an;  will  is  lost  or  destroyed,  the 
ir  Court  musl  take  proof  of  tlie  execution  nod 
r  thereof,  and  establish  the  same;  notieetoall  per- 
'L'd  being  Htst  given,  aa  prescribed  ia  regard 
wills  in  other  cases.    All  the  testimon;  given 

edaced  to  writing,  and  signed  by  the  w' 

April  16tU,  I880,J 


Fsof  w 


-IJll  1  E 


oall  p' 


s  fnl 


:  bycl 


19.  Ko  will  shall  be  proved  as  a  lost  or  destroyed 
ilesa  the  same  is  proved  to  hare  been  in  existence 
time  of  tha  death  of  the  testator,  or  Is  shown  to 
len  fraudulently  destroyed  in  the  lifetime  of  the 
:,  nor  unless  its  provisions  are  clearly  and  dis- 
proved hy  at  least  two  credible  witnesses. 

to.  When  a  lost  will  is  established,  the  provisions 
must  be  distiuctty  stated  and  certified  by  tlie 
inder  his  band  and  tha  seal  of  the  court,  and  tha 
ite  must  be  filed  and  recorded  asotlier  Wilis  are 
d  recorded,  and  letters  testamentary  or  of  admin- 
n,  with  the  will  annexed,  must  be  issued  tbereon 
same  manner  as  npou  wills  produced  and  duly 
Tba  testimony  must  be  reduced  to  writinB. 
certified,  and  filed  as  in  other  eases,  and  sbaTl 
lie  same  effect  as  evidence  as  provided  in  section 
>usand  three  hundred  and  sixteeo.   [In  effect  April 

ao] 

Dat*-eM.  131T. 

I  tsMainsntaTr,stii.-s«I.  I3U-Ua2. 
U.  If,  before  or  during  tha  pendency  of  an  appli- 
to  prove  a  lost  or  destroyed  will,  letters  of  adraiu- 
n  are  granted  on  the  estate  of  the  testator,  or 
tesfamentary  of  any  previous  will  of  the  testator 
nted,  the  court  may  restrain  the  administrators  or 
10  appointed  from  any  acts  or  proceedings 
"   '•-  '-- — '- —  --   the  legatees  or  devisees 


:E3 

■■•'^3 


Lg  under  the  lost  or  destroyed  will. 


Tbk  Pbobatb  oi 


§  1344.  Nuncupativa  n-ills  ma;  at  any  time,  v 
six  montliB  after  tlia  testamentary  worda  arn  gpoki 
the  decedent,  bo  admitted  to  probate,  on  petitioi 
notice  as  provided  iu  article  one,  cliapter  two,  o: 
title.  The  petition,  in  addition  to  the  jurisdictional 
inuBt  allege  that  the  testamentary  wonia  or  the  Buba 
thereof  were  reduced  to  writing  within  thirty  days 
the^  weie  spoken,  which  writing  must  occompan 
petition. 
"  —civil  CodB,  Bed.  12W-1391:  uaaer  H 


tJSKla,  1  CttL  im. 
PelitioD  ind  m 
^  1345.  The  Superior  Court  n 


t  not  receive  or  i 


it  Buch  petition  at  any  time  be  acted  oi 
tamentary  words  are,  or  tLeir'Substance  is.  redur 
writing  and  filed  with  the  petition,  nor  until  tho  ai 
iug  busband  ur  wife,  (if  any)  and  all  other  peisone 
dent  in  the  State  or  county  interested  in  the  estat 
notified  as  hereinbefore  provided.  (In  effect  April 
J880.] 

ITotUyiiiK  psnona  IntsrsMsd-sea  9«.  I]38>i. 

§  1346.  Contests  of  the  probate  of  nuDcupative 
and  appointments  of  executors  and  administrators  < 
estalu  aevised  thereby,  must  be  liad,  conducted,  and 
as  hereinbefore  provided  in  cases  of  the  probate  of 
ten  wills. 

Frobats  coMetU—tee.ini  tl  itf.;  tec.  tin  a  uq, 

OonlsMiiiE  a] 


CHAPTER  in. 
EEC7T0RS   AND   ADMINISTRATORS, 

EUR  LETTERS.  BONDS,  REMOVALS,  '^_> 

AND  SUSPENSIONS.  1 


ffbom  Istttn  on  pcoTed  win  to  luuo. 

noara  IncompetmeueiecuuinoradmliilatTatoTii.   Letten 

terotedMrtM  ma/  flls  objections, 

imBiTlef  Tomaa  eiecuMi  or  ailmlnbCiatrli  muTyliut,  her 
iHitliortt7  ee»M«.   Married  w " 


9.  The  court  admitting  a  will  to  probate,  after 
la  ia  proTed  and  allowed,  must  Issue  letters 
to  the  persons  nameil  tberein  as  esccutors  who 
peteut  to  dischar^o  the  trust,  who  muit  appear 


luved  to  peisoninot  sntborlzeil.  u 


g§  1350-4    EXEOrrORB  and  ADMCrHTBATOBa. 

g  1350.  No  person  is  competeDt  to  serre  as  exec 
irEo,  atthe  time  tbe  will  is  admitted  to  probate,  la: 

1.  Under  the  age  of  majority; 

2.  ConvictetToI  an  infamouscdme; 

3.  Adjudecd  bj  tbe  couit  incompetent  to  esecutc 
duties  of  tiio  trust  by  roason  of  drunkenness,  imp: 
dence.  or  want  of  uoderstaading  or  integritj. 

If  the  sole  executor  or  all  tbe  executors  are  incoi 
lent,  or  renounce,  or  fail  to  apply  for  letters,  or  to  ap 
and  qualify,  letters  of  administration,  ivith  tbe  will 
nexed.  must  be  issued  as  designated  end  provided  fo: 
Brant  of  letters  in  cases  of  intestacy.  [Approved  J 
lat,  1878.] 

Incompetent  to  ssrvo  aa  encntorB— sniid.  1,  mlaot.He  Bee 
fDbiL  a,  waut  oC  integrity,  Mj.  P.  Bep.  117- 

Marriaco— 09  affectiiLg  competencT,  tec-  i^2. 
Lbubh  of  aamlolsliaiiDO  with  wilj  annoied-mc.  MM. 
g  1351.  Any  person  Interested  lu  a  will  may  filao 
tions  in  writing,  to  granting  letters  testamentary  to 

Krsons  named  as  executors,  or  any  of  tbem,  and  tbi 
itions  must  bo  heard  and  determined  by  the  coui 
petition  may,  at  tba  same  time,  lie  tiled  for  letters  o: 
ministration  with  the  nill  auncxcd. 
Lenara  of  BdmlBlunitiDa  wjtti  urill  anaexed-wc  I3W. 
g  1352.  When  an  unmarried  woman,  appointed  e3 
ttix,  marries,  ber  nutbority  is  extinguished.  Wbi 
married  woman  is  named  as  executrix,  she  may  bi 
1  every  respect  as  a/emme  »ole. 

-appointed  exccutrti,  marries,  IS  CaL  S 

pucatiou  to  nidow,  13  Cal.  Ha. 
Mairied  woman— not  to  bo  admlalstntrti,  sec  1370. 


pointed  and  a. 


g  1353.  No  executor  of  an  execui 

authorized  to  administer  on  the  estat 

but  on  the  death  of  the  sole  or  survi< 

last  will,  letters  of  admiDistration  with  tho  will  onne 

of  tbe  estate  of  the  Urst  testator,   left  unadmiuinti 

must  be  issued. 
EisontoT  of  an  siscDtar— claim  tannot  l>o  presented  toJK  O 
I>ett«a  of  admloinratlon  with  will  annezed-tec  Use. 
g  1354.  Where  a  person  absent  from  tbe  State, 

minor,  is  named  executor— if  there  is  another  exei 

wbo  accepts  the  trust  and  qualifies— the  latter  may 


testamentary  and  administer  the  estate  until  tlie 
of  the  absentee  or  the  majority  of  the  minor,  wlio 
be  admitted  as  joint  executor.  If  there  is  no 
— ---  letters  of  administration  witli  the  will 
!a  must  oe  granted;  but  the  court  may,  in  itx  dia- 
I.  revotie  tbem  on  the  return  of  the  absent  execu- 
tbs  arrival  of  the  minor  at  tbe  age  of  majority. 
155.  "When  all  the  csecutors  named  are  not  ap- 
i  by  the  court,  those  appointed  have  tbe  same  nii- 
'  to  perform  all  acts  aud  discharge  the  trust,  re- 
by  the  will,  as  effectually  for  every  purpose  as  if  all 
ppointed  aud  should  act  together;  where  tliere  are 
ecutors  or  administrators,  the  act  of  one  alone  shall 
il,  if  the  other  is  absent  from  the  state,  or  la- 


under auy  legal  diaability  from  serving,  or  if  he  '   ~% 

■en  hia  coeiecntor  or  coadministrator  authority  In  ,    , .    P 

{,  to  act  for  both  |  and  wliere  there  are  more  than  .  .  J3 


coadministrator  authority 
i  wliere  there  are  more  ths 
administrators,  the  act  of  a  majority  is 

lodsT  of  uacntDn  acting— where  >ome  lnc*pullat«d,  etc.,  ~  "  ^W 

nntor  not  aetlng— not  entitled  to  ibow  of  commlKloiw,  SI 

BDlhoiitT-MC.  U 

156.  Administrators  with  the  will  annexed  have  T^* 
ime  authority   over  the   estates  which    executors  "" 

1  in  the  will  would  have,  and  their  acts  are  as  effect-  

■  all  purposes.    Their  letters  must  be  signed  by  the  —- >— ». 

>f  the  court,  and  bear  the  seal  thereof.  -  ~__ 

nltj-  of  e«ooTO(8-Bec.  ISSJn.  Tf  — y 


§§  1361-5    ZXECOTOBS  AMI)  ADMIHISTBATO&g. 


h  the  Heal  o£  lUe  court  affixed,  the day  of  — 

u.  18—.    (Seal.)    By  order  of  the  court.    G.  H., 
[In  effect  April  16th,  1880,] 
Seal-requlred.uc.  B],  subd,  3:  ot  couns,  gencranr,  aei^  14T- 
§  1361.  Letters  of  administration,  with  the  wil 
nexed,  munt  be  Bubstaatially  in  the  following  form : 

of  California,  county,  or  city  and  county,  of  . 

last  will  of  A.  B.,  deceased,  a  copy  of  which  is  here 
nexed,  liaving  been  proved  and  recorded  in  the  Su| 
Court  of  tlie  county,  or  city  and  county,  of  — - 
there  being  no  executor  named  in  the  will  (or  an  tli( 
ma;  be),  C.  D.  is  hereby  appointed  admluistrator  wil 
will  annexed.    'WiMiesa,  G,  H.,  clerk  of   the  Su| 

Court  of  the  connty,  or  city  and  county,  of  ,  wi) 

seal  of  the  court  affixed,  the day  of  ,  i.  n. 


§  1362.  Letters  of  Hdml'^istratiDii  mast  be  aigm 
the  clerk,  under  the  seal  of  the  court,  and  aubstan 
in  the  following   form:  State  of  California,  count 

city  and  county,  of .    C  D.  is  hereby  appoinlei 

minlstrator of  the  estate  of  A.  B.,  deceased.   (Seal.) 
nesB.  O.  H.,  olerk  of  the  Superior  Court  of  the  co 

or  city  and  county,  of ,  with  the  seal  thereof  aS 

the day  of ,  A,  »,  18—.    By  order  of  the  c 

G.  H.,  clerk.    [In  effect  April  16th,  1880.] 


g  1365.  Administratioa  of  tbe  estate  of  a  perso) 
log  intestate  must  be  granted  to  soma  one  or  mo 
the  persons  hereinafter  mentioned,  the  relatives  o 
deceased  being  entitled  to  administer  only  when  the 
entitled  to  succeed  to  his  personal  estate,  or  some  po 


i(;  and  they  are,  respectively,  eutltieil  thereto 

ring  on]  er: 

!he  Burviving  huBbaud  or  wife, 

a  fshooi  Le  or  sho  may  reiiuost ' 

lie  children; 

!hs  father  oi  mother; 

'bo  brothers  i 


■be  public  adraioistrator ; 

lie  GTeditors: 

Any  peiHon  legally  competeDt. 

be  decedent  \ras  a  member  of  a  partnership 

..  LI-  J .w --ing  jiartncr '-  - 


if  bis  decease,  tha 

ipointed  adtnini 

iBt,  1878.] 

on  noi  applioable— to  admlobtnil 


of  bis  estate.      [Approved 


DiuQiDiiinr  property.  CI 


Blatlves  of  the  Vrhole  to  those  of  the  balf  blood. 
367.  When  there  are  several  peraona  equally  en- 
to  the  administration,  the  coart  may  grant  letters  to 
r  more  of  them;  and  when  a  ereditor  is  claimina 
a,  the  court  may,  in  ita  diacrotion,  at  Ibe  request  of 
ler  ctedltoT,  grant  letters  to  any  other  peison  legally 

JloUi^  ono  or  more  admlniairatori-alnglo  aamlnJitralor,  23 

ll  Joint  EdmltilBtciitors,  ;<  cu.  <iil. 

Jion  dilpDtiDg-dlijcrellon  ol  court,  IS  CiL  S13. 


gg  1366-71  XXBCDT0B8  AJID  ADHINIBTBATOBB.  i 

g  136a>  If  any  pereon  «iititl«d  to  Ekdministratlon  b 
minor,  letters  must  be  gcanted  to  hie  or  ber  euacdian, 
any  othei  peisoD  entitled  to  lettera  of  administration, 
tbe  discretion  of  tbe  court. 

Oaaidian  of  mlnoi^-eeo.  an,  m.uid  noteaj  ncs.  17tT.  in*. 

Fenoni  entitled  to  ac 


person  is  competent  or  entitled  tc 

Iministratar  or  administratrix  who  ia: 


1.  Under  the  ago  of  majority; 

2.  Not  a  bonaflde  resident  oE  the  Stato; 
II.  Convicted  of  an  infamona  crime ; 

4.  Adjudged  by  tbe  court  Incompetent  to  execute  1 
duties  of  tue  trust  by  reason  of  drunkenness,  impro 
denoe,  or  want  of  understanding  or  integrity.  [ApproT 
April  Ist,  18T8,] 

Tancmi  Inr.ompetent  in  admlnlMer— Jfs  dtiereUon,  to  cadude 
ntiED  ureleired/Ur-  P-'B«p.  179.    Bubd.'  (,'  Want  nf  mtiiatuivliiia 

9  1370.  A  married  woman  must  not  he  appointed  i 
ministratrix.  When  an  utunairied  woman  appoint 
admialstratrix  marries,  ber  authority  is  extinf^iiahed. 

[Amendment  approved  I'ebniary  13th,  IS73.  —  § 
when  any  unmarried  woman  who  sball  have  been  i 
pointed  administratrix,  shaU  macry,  her  marriage  ah 
extioguisb  her  authority  as  such  administratrix.  £ 
ministration  shall  not  ho  granted  to  a  married  woman.] 
Murlsd  waman  ai  •isDatilii— b«c.  lUS. 

!  AKTIOLE  IV. 

t  ewTiTioa  voB  l.xmBB,.un>  Aorioa  thsbiox. 

iinl.  AppUoMlDtia.hov  mvla. 
llil  WiMngtMMd. 
On.  HotloaoftwUestlaa- 
int.  EfldencB  of  notice, 
inr.  QtaBttoanyappllcaiit.  ^     ,„        .   .    ■ 

]  ins.  WhstDTOOtsmiUtbemMlaberon  gnnUun  letters  ol  admli 

j  1979.  Letters  may  be  ffntnted  to  Dttisn  than  those  enUUad. 

§  1371.  Petitions  for  letters  of  administration  mi 
bo  in  writing,  signed  by  tbe  applicant  or  his  counsel,  a 
tiled  with  the  clerk  ot  the  court,  stating  the  tacts  essi 
tial  to  give  the  court  jurisdiction  ot  tbe  case,  and  wl 
known  to  tbe  applicant,  he  must  state  the  names,  as 
and  residence  of  the  heirs  of  tbe  decedent,  and  tbe  va. 


D  ADMINIBTKATOBS.    §§  1372-3 

laracter  of  fbo  property.  If  tlie  jurisdictional  facts 
d,  but  are  Dot  fully  set  forth  la  tbe  petition,  and 
terward  proved  in  tbe  course  of  adminlstraition, 
ecree  or  order  of  administration  and  aubai-quent 
^iDgs  are  not  void  on  account  of  such  want  of 
ictional  aTerments. 
le  thg  joiisdictioiial  facts— ag  to  rlgbt  to  administer,  !a  Cikl. 

9  of  tits  property— held  not  Jurlsdlcilonal  fact,  39  Cat  182. 
aictfon  of  ths  cB».^vIiere  not  enfficleut  basU  lor,  Uy.  P.  Keji. 


roid-t 


otJnMadlctl 


373.  AVIien  a  petition  prayinfc  for  letters  of  admin- 
I!         led,  the  clerk  must  give  notice  thereof  by 

;es  to  be  posted   In  at  least  three  public 

coiintT,  one  of  wliicli  must  be  at  the  place 

urt  is  "held,  containing  the  name  of  tbe  de- 

'  ime  of  the  applicant,  and  the  time  at  which 

■fhciiiioQ  will  be  heard.   Such  notice  must  be  given 

it  leu  ilaya  befoia  the  hearing.  [In  effect  April  IGth. 

US  QoUoM— compare,  eec  1303. 

374.  Any  person  interested  may  contest  the  peti- 
}y  filing  written  opposition  thereto,  on  tbe  grouud 
i  incompetency  of  the  applicant,  or  may  assert  liia 
j^hts  to  the  administration,  and  pray  that  letters  be 
I  to  himself.    In  the  latter  ease  tlie  contestant  must 

and  give  the  notice  required  tor  an  original 


3n,  and  the  c 
mpotanoy  of  ths  appllca 


r  tlie 


■  L  the  hearing,  It  being  first  proved  that 
□  given  as  herein  required,  the  court  mu'*t 
ations  and  proofs  of  the  parties,  aud  oril'.'r 
letters  of  administration  to  the  party  besi 

c9— eompsre,  sec.  IMS:  conolusivB  sTldcnce,  sec.  !J70. 


§  1376.  An  entry  in  tlj«  minutes  of  the  conit,  t 

tho  requited  proof  naa  made  and  notice  pveo,  shall 
conclusive  evidence  of  tlie  fact  of  euch  notice. 

Eotrr  In  tha  mlnowi— vben  InaoacieTit.  7  Cal.  234. 

g  1377.  Letters  of  administration  □ 


Otber  penonM  bsTiiu;  better  rlEhl*— m&y  procure  relocation, 
f.-  cs.  l3Sl-iKB. 

FailnrBtoapiMBr,  eto.-^lsivalTerDf  ilglit,  laCal.  tBl. 
§  1378.  Before  letters  of  ad  ministration  are  gran 
on  tlie  estate  of  any  person  wbo  is  represented  to  L 
<lied  intestate,  the  fact  of  hU  d;ioK  intestate  must 
|jroved  by  the  testimony  of  the  applicant  or  others,  i 
I  liu  court  may  also  examine  any  other  person  cour.r'rn 
tlie  lime,  place,  and  wanner  of  his  death,  the  plac 


■  of 


isiience  at  the  time,  the  value  and  character  of 
property,  and  whether  or  not  the  decedent  left  any  b 
anil  may  compel  any  person  to  attend  as  a  witneu 
til  at  purpose. 

Ftace  of  Te(ldeiu«-~or  sUeied  Inteatsce,  (eillmony  admlsiilb 
Cil.  ilS. 


g  1379^  Administration  may  bef^anted  to  one  or  m 
competent  persons,  althougli  not  otherwise  entitled  to 
5iame,  at  the  written  request  of  the  person  entitled,  ti 
in  tlie  court.  When  the  person  entitled  is  a  non-resid 
(jf  the  State,  affidavits,  taken  ex  parte  before  any  off 
unthorized  by  the  laws  of  this  State  to  take  acknon-lt 
iiienta  and  administer  oaths  out  of  this  State,  may 
received  as  prima/acia  evidence  of  the  identity  of 
party,  If  free  from  suspicion,  and  tlie  fact  Is  establis 
to  the  satisfaction  of  the  court.  [In  effect  April  IGth,  1» 

DlicTBtioa  of  ths  GODn— where  nUl,  Uy.  F.  Rep.  181. 
Reqnen  of  pBiBon  entUled— partjspiiolatediit.Uy.P.  Bap.U. 
I'iCaLlsli  38Cal.l9Gi  liuc  wben  pnblla  ailralnlatiBtar  preferred 


r  LBTTEBS  aud  PBOCBEDnroB  TBKBxron. 


I^orrtghts  DC  relatlTes  entlUes  them  to  revoke  prior  leCtera. 

.383.   When  letMra  of  admintatration   have  been 

ed  to  any  other  person  thau  the  surviving  husband 

'e.  child,  fatlier,  mother,  brother,  or  sigter  of  the  in- 

e,  any  one  of  them  who  is  competent,  or  any  compe- 

ipT^on  at  the  ^vritten  request  of  any  one  of  them, 

■litiuii  the  revocation  of  the  letters,  and  be  entitled  r^' — 

'  I   ■  iil?tration,  by  prfisenting  to  the  court  a  petition  '""■■■ 

r(^vocHtiou,  and  that  letters  of  administration  ■""  "Ts 

ed  to  him.     [In  effect  April  16th,  18B0.1  -      '  ' 

-^3  Cal.  176;  penons  iDcompetent,  eecs.  1J60,  W70.  -  -  "* 

roqnest— compare  RKqcEST  OP  PEBSOIT  Ebtitled,  -.'•-•■y 

.ijreamJl.  IBSO.nDmineB  not  appointed.  2S  CaJ.  SM.  N-*' 

jcaticiTi  of  the  lBlter»— gtanllag  fresh  letters,  effecta,  ID  Cal.  tOi ;  "  '""'"ii 

beuioueoiirt,!SCBL4«.  — ■^' 

38*.  'WTien  Ruoh  petition  la  filed,  the  clerk  must,  in  ____ 

ioQ  to  the  notice  provided  iu  section  thirteen  hundred  — 

eTenty-threo,  issue  a  citation  to  the  administrator  to  .  ,___ 

ir  and  answer  tlio  aame  at  the  lime  appointed  for  the  -  ——I* 

ag.     [Ineffect  July  1st,  1874.]  _-.-—  — 

.385.  At  the  time  appointed,  the  citation  huvins 

duly  served  and  returned,  the  court  must  proceed  -  — •. 

ar  the  allegations  and  proofs  of  tlie  parties;  and  it 

eht  of  the  applicant  is  established,  and  he  is  compe-  '  -^*' 

Tetterg  of  administration  must  be  granted  to  him.  ^'      f 

be  letters  of  the  former  administrator  re vokeil.  .;' 

Itng  and  appointmont— ^3  Cal-  iW-  IF 

.386.  The  survivinc  husband  or  ivife,  when  letters  „ 

[ministration  have  been  granted  to  a  child,  fathci, 

ler,  or  sister  of  the  intestate;  or  any  of  such  rela-  .J 

,  when  letters  Lave  been  granted  to  any  other  of 

,  may  assert  his  prior  right,  and  obtain  letters  of  ad- 

BtratioD,  and  have  the  letters  before  granted  revoked 

e  manner  preacrlhed  in  the  three  preceding  sections. 


D  Boms  OVEXCOUXOBB  AMD 

aod  nqulreinf 

admlnlstiBtor.  to  i;li 

lOfeoreM^on.    1_ ^„ 

tequlnment*  ot  Jnilge  an  deQclent  bond.  A 


Iw  rMorded. 

un.  nDfld  ot  AdmlnlL, ^ — , 

UM.  Addltloiul  iKHids,  when  required. 
IXW.  Condltloa  of  bonds. 
IMl.  EKh.DTiDorelh      " 

law.  Several  reoovCTle 

IS9S.  Honda,  and  luallflestloa  of 
1391.  Citation  sod  B — " 

tlonal  aecui 
WW.  Biihr 

I3K.  wEer 


Bt  b«  apprared 


3wLnff  falling  anrfltles  and  BaUnff  for  fnrtberba 


1399.  Tnrtheii 

1400.  Heglectlc 

1401.  HnipendUis  i~"^ 

1402.  Furtber  iMcniily 

14<}3.  Releaiflof  Buiotl< 


may  be  ordered. 


It  an^UcMloii  ot  party  in 


ea  forfeit*  letterg. 


§  1367.  Before  letters  testamentary  or  of  adminial 
tioa  aie  Issued  to  tlie  e^teculor  or  Hdminietiator,  lie  m 
take  aitd  eubacrilie  au  oatb  before  aomo  officer  autlioci: 
to  administer  oatbs,  that  be  will  perform,  according 
law,  tbe  duties  of  executor  or  admmistrator,  wbicb  oi 
must  be  ntcached  to  tlie  letters.  AU  letters  testamentj 
and  of  administratioa  issued  to,  and  all  bonds  exocu 
hj,  executors  or  administrators,  irith  the  affidavits  s 
certificates  tUereon,  must  be  forcliwitb  recorded  by  i 
clerk  of  the  c — '  '• — • —  - — '-^'-^ <  .■--  __.-.— 


g  138B.  Every  person  to  wbom  letters  testamentArji 
of  administratioa  are  directed  to  Issue,  must,  before 
celvin)!:  tbem,  execute  a  bond  to  tbe  State  of  Califori 
witli  two  or  mote  sufficient  sureties,  to  be  approved  by  i 
Superior  Court,  or  a  judge  thereof.  In  form,  the  be 
must  bo  joint  and  several,  and  the  penalty  must  not 
leas  than  twice  tbe  value  of  the  personal  property,  e 
twice  tho  probable  value  of  the  annua!  rents,  proiits,  s 
issues  of  real  property  belonging  to  the  estate,  which  ^ 
ues  must  be  ascertained  by  llie  Superior  Court,  or  a  jut 
tliereof,  by  examiniDg  on  oath  the  party  applying,  e 
any  other  persons,  [lu  effect  April  llitb,  1S8U.J 
State  of  California— executed  to,  compare,  A  Cal.  633. 


EXBC^nOBS  AKD  ADKIXISTBATOBS.   §§  1389^3 


ias-Bec3. 1393,  im,  1397-liOO,  14M,  IVA.  1407. 

ored  brjodga— at  chtmben,  tea,  1S6. 

— ion4Jtlon  of,  sec.  1390 :  sefiarate,  whf a,  see.  1891 :  reeovery  on, 

iilwi:  stiioda  as  undertaking  onappeai.Md.m;  underE»kliii[» 
ly,  tec.  MlB. 

anl  of  bond-when  no  review  ot  aaUon  flllng,  28  Cal.  182, 
Is  the  Talm  d[  thB  periooal  propsttr— My.  P.  Kep.  2M. 

189.  Tha  Superior  Court,  or  a  judge  tliereof,  must 
e  an  additional  bond  wlienever  tlie  sala  of  any  real  —  —J 

belonging  to  an  estate  is  ordered;  but  no  such  ad-  .  _     * 

ai  boud  must  be  required  when  it  satiafaetorily  -  '-*■• 

ra  to  tbe  coart  that  tbe  penalty  of  the  bond  given  ^  pn 

I  receiving  letters,  or  of  any  bond  given  in  place  "  —  - 
if,  is  equal  to  twice  tha  value  of  the  peraonal  prop- 

imaining  in  or  that  will  come  into  tlie  possession  of  _  «fc„-- 

ecutor  or  administrator,  including  ilie  annual  rents,  .,_,i' 

..  and  )^ue.s  of  real  estate,  and  twice  the  probnble  ^>_(_ 

It  to  be  realized  on  the  sale  of   the  real  estate  ^_*7' 
d  to  be  sold.     [In  effect  April  IGth,  isao.] 
It,  so  Cal.  aoe:  ma;  also  ba  mquired  ot  public  adnilDlsualor, 

190.  Tbe  bond  must  be  conditioned  that  the  esecti- 
administrator  shall  faithfully  execute  the  duties  o£ 
ist  according  to  law. 
itiona  of  tliB  bond-no  breach  ot.  s  Cal.  m. 
■  of  the  traei- see  aec.  15B1  el  leq. 

191.  When  two  or  more  persons  ace  appointed  ex- 
9  or  administrators,  the  Superior  Court,  or  a  judge 
f,  miHt  require  and  take  a  separate  bond  from  each 
m.    [In  effect  April  16tb,  1880.] 

192.  The  bond  shall  not  be  void  upon  the  first  re- 
',  but  may  be  sued  and  recovered  upon  from  time 
B,  by  any  person  aggrieved,  in  hia  own  name,  until 
lole  penalty  is  exhausted. 
Dpoa— Joining  deCeadanCs,  sec.  3B3. 

I  own  name — party  beneflclally  IntereBtfld,  sec.  3^  and  notes, 
[ty-eecs.  1W8,  I3W. 

of  mon«r— payable  aoder  bond,  sec.  lioi. 
)93.  In  all  cases  where  bonds  or  undertakings  are 
ed  to  be  given,  under  tliis  litle,  the  sureties  must 
'  theieou  id  tbe  same  manner  and  in  like  amounts 
uired  by  section  ten  hundred  and  fifty-seven  of  this 
and  the  certificate  thereof  must  be  attached  to  and 
tnd  recorded  with  the  bond  or  undertaking.    All 


V 


g§  1394-7   cSTCtnoBs  a 

sach  bonds  and  undertakings  must  be  approved  b* 
judge  of  the  Superior  Coun  before  beiuj;  filed  or  record) 
[In  effect  April  16lh,  1880.] 
Approvedbrjadgs— acchamben.  sec.  IH. 

g  1394.  Before  tie  jadge  approves  any  bond  reqiiir 
under  tbls  title,  and  after  its  it ppraval,  lie  may.  of  liis  oi 
moLiun,  or  upon  the  motion  ot  any  person  interested 
tbo  estate,  eupportad  by  affidavit  that  tbe  sureties, 
some  one  or  more  of  them,  itte  not  worth  aa  mucli  ub  ih 
hBvc  juBtilied  to,  order  a  citation  to  iasue  requiring-  su 
sureties  toappe^ir  before  liim  Bt  a  designated  lime  ai 
place,  to  be  examined  toucliing  their  property  and 
-value;  and  the  judge  must,  at  the  same  time,  causa 
notice  to  be  issued  to  the  executor  or  administrator  i 
quiring  liia  appearance  on  the  return  of.  the  citation;  ai 
on  its  return  he  may  examine  the  aureties  jind  sucb  -w- 
nesses  as  may  be  produced,  touching;  the  property  of  t 
sureties  and  Its  value;  and  if.  upon  such  eiamination, 
tasatisded  that  the  bond  is  insufficient,  he  must  ru(]ui 
Bufficlent  additional  security,    [In  effect  April  lUtb,  18St 

Additional  ■SDurltr—cireet  of  failure  to  sire,  In  time,  mb.  IXU. 

§  1395.  If  Bufficlont  security  is  not  given  wllliin  l! 
time  ii:ied  liy  the  judge's  order,  the  right  of  snch  execut 
□r  admlDistrator  to  the  administration  shall  cease,  si 
the  person  next  entitled  to  the  administration  on  11 
estate,  who  will  execute  a  sufficient  bond,  must  he  a 
pointed  to  the  administration 

§  1396.  When  it  is  expressly  provided  in  the  will  th 
no  bund  siiall  be  required  of  the  executor,  letterg  teat 
mentary  may  issne,  and  sales  of  real  estate  be  made  ai 
confirmed  without  any  bond,  unless  the  court,  for  go< 
cause,  require  one  to  bo  executed;  but  the  executor  m£ 
at  any  time  afterward,  if  it  appear  from  any  cause  nc 
essary  or  proper,  be  required  to  file  a  bond,  as  in  oth 
oasea.    [In  effect  July  1st.  1874.] 

Bond  sabBsqaenttr  required— sec.  lUl  not  In  nonOlcE  with  tl 

§  1397.  Any  person  interested  in  an  eatate  may,  1 
verified  petition,  represent  to  the  Superior  Court,  or 
judge  thereof,  that  the  sureties  of  the  executor  or  admi. 
latrator  thereof  have  become,  or  are  becoming,  in»o!ven 
or  that  tliey  have  removed,  or  are  about  to  remove,  fro 
the  State,  or  that  from  any  other  cause  the  bond  is  L 


1  five  days. 
MX).  If  the  esecutoi  oc  administrator  neglects  to 
5-  with  tlie  order  within  tlie  time  ]iresctib''(I,  tUe 
must,  by  order,  revoke  liis  letters,  and  bis  authority 
bereupon  case. 

K>1.  'When  a  petition  is  presented,  praying  tliat  an 
tor  or  adminialratoT  be  required  to  give  further  se- 
,  or  to  ^ve  bond,  where  by  the  terms  of  the  will  no 
traa  originally  required,  and  it  is  allef;cd  on  oath 


TB  furi:her  security,  and  must  jiroceed  thereon  as 
.he  application  of  any  person  interested.  [In  effect 
16tb,  lstJO.J 

103.  Wben  a  surety  of  any  eieciitor  or  adminis- 
dcsires  to  be  released  from  responsibility  on  ac- 


" 
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But,  attd  aalc  that  f nrther  secority  be  required-    Ha 
April  mth,  1880.] 
ulher  KciiTity-toDrt  nor,  sec.  UK. 
198.  It  tha  court,  or  a  judge  tbereof,  is  aatisfied. 
le  matter  requires  investigation,  a  citation  must  be 
jtor  or  ndministrator,  requiring  him  to 

and  place  to  he  therein  specified,  to 

-why  he  should  not  give  further  security. 

Ennst  be  served  personally  on  the  executor  |j| 

■  least  five  days  before  the  return  day,  .  __  ^ 

las  aDscondea,  or  cannot  be  found,  it  may  be  served  ,^S!W^ 

vinK  a  copy  of  it  at  his  place  of  residence,  or  by  .  '"■Mk 

lubllcation  as  the  court  or  a  judge  thereof  may  or-  l—^-. 

In  eSect  April  16tli,  1S80.]  .  —--«, 

!99.  On  the  return  of  the  citation,  or  at  such  other  -^  -^ 

13  tlie  judge  may  appoint,  he  must  proceed  to  hear  .•««^' 

xjfs  and  allegations  of  the  parties.    If  it  aatisfac-  ''C'3 

appears  that  the  security  is  irooi  any  cause  insutli-  ^■•^ 

'  -  may  make  an  order  requiring  Che  executor  ot  '  """"Jl 

-----  ■" — ' —  'urtlier  seeuritv.  or  to  file  a  new  .— ^^ 


T  requirea,  anu  ii  is  aiief;ca  on  oaui  .  im 

administrator  is  wasting  the  property  •  .  ■ 

^.,v«ie.  tLie  -\uii ■  *"—  — ■'-"  ~ ■"■'"" 

■hou 


e,  the  judge  may,  by  order,  suspend  bis  powers  ■— .• 


count  of  fotuia  aoti,  ho  may  make  appllCBtion  to 
Superior  Court,  or  il  judge  thereof,  for  relief.  The  ct 
or  judge  must  cause  a.  citation  to  the  executoi:  or  ndmi 
tratoi  to  be  issued,  aud  served  peraoually,  lequiciuK  I 
to  appear  at  a  time  and  plnce  to  be  therein  Hpecifled.  . 
to  eivo  other  security.  If  ho  has  absconded,  left 
removed  from  the  State,  or  if  be  cannot  bo  found,  a 
due  diligence  and  ingairy,  service  may  be  made  us  ] 
vided  in  section  one  tiioasaDd  three  liuudred  and  nlni 
eiKlit.     I  In  effect  April  Ititli,  1880.  ] 

Soretiss  re^aaud,  when— by  duuigs  In  trust  ntaie,  is  Cai.  ut. 

g  1404.  If  new  sureties  l>e  given  to  the  satisfiiclioi 
the  judge,  he  may  thereupon  make  an  order  tliac 
sureties  who  applied  for  relief  shall  not  be  liable  on  t1 
bond  for  any  subsequent  act,  default,  or  misconduui 
the  executor  or  administrator. 

J  1405.  It  the  executor  or  administrator  ncKlects 
ises  to  give  new  sureties,  to  the  satisfaclion  of 
judge,  on  tlio  return  of  the  citation,  or  within  h 
Bonable  time  aatlH 
makina  tbe  appllci 

his  letters. 


a  judge  shall  alloiv,  unless  tbe  hi 
ation  shall  consent  to  a  longer  e 
■r  judge  must,  by  order,  re 


fl40G.  Tlie  applications  authorized  by  the  nine  ] 
lug  sections  of  this  chapter  may  lie  heard  and  tie 
mined  at  any  time.  All  orders  made  tlierein  must 
entered  upon  theminuteaof  the  court  [lueffect  A 
16tb,  1880.] 

g  1407.  The  liability  of  principal  and  sureties  u] 
tliB  bond  of  any  executor,  administrator,  or  guordiaii 
lu  nil  cases  to  pay  In  the  kind  of  money  or  currene.i 
Tvbich  the  prln^iipal  is  legally  liable.    [In  effect  July 


§gi412-lS 

tiers  are  granted  irrepilaTly,  or  no  sufficient  bond 

as  required,  or  wlien  no  application  is  made  foe 

rtera,  or  when  an  executor  or  administrator  dies, 

ospended,  oi  removed,  the  Superior  Court,  or  a 

bereoF,  muse  appoint  a  special  administrator  to 

^nd  take  charge  of  tbe  estate  of  tbe  decedent  in 

or  county  or  oounties  the  same  may  be  found,  and 

-ise  such  other  powers  as  may  be  necessary  for  the  ^'^V 

,ition  of  the  estate;  or  he  may  direct  the  public  ad-  '     ^' 

3torof  hia  countytotakechargeof  tliecstate.     [In  -i  -,%• 

prU  ICth,  1880.1  .~~1' 

L2.  The  appointment  may  be  made  at  any  time,  '::.  _    ' 

bout  notice,  and  must  be  made  by  entry  upon  tli*  ,— •*• 

i  of  the  court,  specifying  the  powers  to  be  exer-  '  ""■  ' 
Y  the  administrator.    Upon  such  order  beinz  en-  i     "lit 

nd  after  the  person  appointed  lias  given  booif,  the  — -  ..^ 

U3t  issue  letters  of  admiaistratiou  to  such  person  —w* 

irmity  with  the  order.    [In  effect  April  IStli,  16S0.]  '■'""%, 
id  bond-see  aw.  141*.  "^ 

L3.  In  maklngtheappointmentof  aspeciatadmin-  .^m^' 
,  the  court  or  judge  must  give  preference  to  the 
jntitled  to  letters  testamentary  or  of  administra-  -™-«, 

t  no  appeal  must  be  allowed  from  tlie  appoint- 

[In  effect  April  16th,  1380.]  "S* 

entilled  to  letters— sec.  I3G3  c(  le^.  [        , 

L4.  Before  any  letters  issue  to  any  special  admin-  ;Mi>» 

,  he  must  give  bond  in  such  sum  as  the  court  or  ■"•■"■. 
lay  direct,  with  sureties  to  the  satisfaction  of  the 

judge,  conditioned  for  the  faithful  perfor '  

_^.  __j  1 ..  ....,  .1,.  1  — 1.   .^jjjj  uav»  . 

n 

idt>aiidofadmiiiJBlTator,e1o.-.-Bee3ec9. 13^-1407.  '  '~^^ 


I,  debts,  and  effects  of  the  decedent;  all  i: 
tsues,  and  proSts,  claims,  and  demands  of  the  es- 
lust  take  the  charge  and  management  of.  enter 
nd  preserve  from  damage,  waste,  and  Injury,  the 
ate;  and  for  any  such  and  all  necessary  purposes 
mmence  and  maintain  or  defend  suits  and  otlier 
roceedings  as  an  administrator:  he  may  sell  such 
ble  property  as  the  court  may  order  to  be  sold, 
orcise  such  other  powers  as  are  conferred  upon  him 
tppointment,  but  in  no  case  is  be  liable  to  an  action 


K 


i:;i 


■  •■■♦• 
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by  B117  creditor  on  a  ctaim  ajntnst  tlie  decedent. 
feet  April  16113,1880.  J 

rator— powua  laeoanlu.HOaLM:  oUc 


§  1416.  Wben  letten  teatamentary  or  of  admin 
tiOD  OD  the  estate  of  the  decedent  liave  been  gtantei 
potrera  of  the  epectal  administrator  oeaHe.  aaA  ha 
lortliwith  deliver  to  the  ezecator  or  admin istca tor  al 
property  and  efEeccs  of  the  decedent  in  his  bands 
ilie  executor  or  administrator  may  prosecute  to  ilnal 
ment  any  suit  commenced  by  tiie  special  admtniaCral 

§  1417.  The  special  udtnlnistrator  must  render  a 
other  adminiatiators  are  required  to  do. 


Wills  Fonwo  after  Letteb 

AHD  MiaOELLA^JBOUB  PBOVISIOKS. 

t  1423.  On  proof  ot  vMU.  slWr  graot  ot  lettora  of  aOmli 


WhotaB&wIiBiiBUaoUiwaTeltirompctent. 
SMaiter madipiiitntnUoT may realgg, ^heo-  GOBTttonc 
All  acts  ot  execntoT.  etc..  vill?until  hta  power  ii  rerok^i 
TrauBcript  ot  court  minutes  to  ba  eTldence. 

§  1433.  If,  after  granting  letters  of  admintstratic 
the  ground  of  intestacy,  a  will  of  tlie  decedent  is 
proved  and  allowed  by  the  court,  the  letters  of  ailn 
tration  must  be  revoked,  and  tbe  power  ot  the  adn 
trator  ceasea,  and  he  muat  render  an  account  of  hi! 
ministration  within  auch  time  as  the  court  shall  dire< 


^  1424.  In  Buch  case,  tbe  executor  or  the  adminiat 
with  tbe  will  annexed  is  entitled  to  demand,  sue  fo 
cover  and  collect  all  the  rights,  goods,  chattels,  debit 
effects,  of  the  decedent  remaiamg  unadmiuistered, 
may  prosecute  to  Unal  jademant  any  suit  commence 
the  administrator  before  the  revocation  of  hie  tette 
administiation. 
luvanlorr  and  ooUiotioa  of  dooedanf  ■  tOkott^aea.  14U-1U 


D  ADKaasiBjLTOBS.  §§  1425-7 


125.  In  ca^e  any  one  of  Beveca!  executors  or  admin- 
rs  to  whom.  iL'Cteis  are  granted,  dies,  becomes  luna- 
Minvicted  of  an  infamouB  crime,  or  otiierwiso  be- 
incapably  of  executing  the  trust,  or  in  case  tlia 
lestameulary  or  ot  administration  are  revoked  or 
ed,  with  Inspect  to  any  one  eiecutor  or  administra^ 

ipleta  tbe  executton  of  fhe  will  or  administration. 
h26.  If  all  such  eieoutorB  or  administratora  die  or 
e  incapable,  or  the  power  and  authority  of  all  of 
9  revok<!d,  the  court  must  issue  letters  of  adminis- 
I,  with  tbe  will  annexed  or  otherwise,  to  tlie  widow 
:l  of  kin,  or  othare,  in  the  same  order  and  manner 
irected  in  relation  to  original  letters  of  administra- 
The  administratois  BO  appointed  must  give  bond  in 
te  penalty,  with  like  aureties  and  conditions,  as 
before  required  of  administrators,  and  shall  have 
e  power  and  authority.    [In  effect  April  Itith,  ISSO] 


127.  Any  executor  or  administrator  may,  at  any 
by  writing,  liled  in  the  Superior  Court,  resign  his 
itment,  having  first  settled  hia  accounts  and  deliv- 
p  all  tbe  estate  to  the  person  whom  the  court  shall 
it  to  receive  the  same.  It,  however,  by  reason  of 
alays  in  such  settlement  and  delivering  up  of  tbo 
,  or  for  any  other  cause,  tlio  circumstances  of  tlio 
or  the  rights  of  those  Interested  therein  require  it, 
nrt  may,  at  a-ny  time  before  settlement  of  accounts 
eJivering  up  of  the  estate  is  completed,  revoko  tl.a 
1  of  such  executor  or  administrator,  and  appoint  iu 
end  an  administrator,  either  special  or  general,  in 
IDIB  manner  as  ia  directed  in  relation  to  original 
s  of  administration.  Tha  liability  of  tbe  outgoiriE 
tor  or  administrator,  or  of  tlio  sureties  on  his  bond^ 
not  be  in  any  manner  discharged,  released,  or  af- 
:  by  such  appointment  or  resignation.  [In  effect 
16t"h,  1KS0.1 

on  collaleral  attack  on  pio- 


bere  administrator  resigns,  i  Cal 
iTa—acceptanca  Improper  before 
to— to  persop  appointed,  5  CaL  t7] 


'.ZJ 


X 


9  142a  All  acts  of  an  executor  or  adminlsttatoi 
BUCli.  before  the  revocatioD  of  bis  letters  testameutar; 
of  administration,  are  as  valid  to  all  iutents  and  purjii 
as  if  such  executor  or  ndminlittcator  bad  continued  1 
fully  to  execute  the  duties  of  bis  trust. 

EiMolor  do  un  tort-ai  pomraon  law,  n  Cal.  Iffi:  now  prol 
obsolete.  »Ca].3S8. 

§  1*29,  A  transcript  fro«i  tlie  minutes  of  tbe  Co 
allowing  tlie  ap]>OLDtinent  of  an;  peiaon  as  executoi 
administrator,  toRsilier  with  the  certilicat«  of  tbe  cl' 
under  liia  ]iand  and  tlio  seal  of  bis  court,  tliat  sucb  pei 
Lias  given  bond  and  been  qualiSed,  and  that  letter!)  te 
inentar;  or  of  administration  have  been  issued  to 
and  have  not  been  revoked,  sball  bave  tbe  same  eSei 
eridence  as  tlie  letters  themselves. 

Laltari  and  bond  racorded— eec  1387. 


1 1131.  Judge  betag  dJaquaUBed.  proceedings  to 

( 1432.  Tisnsfer  not  to  duoge  right  to  administer.   Setransfor. 

;  1433.  yniea  proceodlnts  to  be  returned  to  orlglaal  coott. 

§  1430  No  will  sball  be  admitted  to  probate,  or  let 
testamentary  or  of  administration  granted,  before 
judge  who  la  interested  as  next  of  kin  to  the  decedeni 
<i9  a  legatee  or  devisee  under  the  will,  or  when  be  is  nai 
&3  executor  or  trustee  In  the  will,  or  Is  a  witness  thei 
or  is  in  any  other  manuer  interested  or  disqualiiled  t 
acting.    [In  effect  April  16th,  1880.] 

Jadge  iatoreaied  la  onate—dlsqaallSed,  where  agent  for  bel 
li'tb.  ISSO"  ^  C.  Lfj.  634.°'  BO  or  .  racyB,  j,. 
i  in  the  Superior  C> 


S  1431.  When  a  petition  is 

'ng  for  admission  to  prob , 

9  testamentary  or  of  admin 


.    ..J  estate,  and  there  il  _.  ,— „- , 

qualified  to  act,  an  order  must  bo  made  transferring 
proceeding  to  the  Superior  Court  of  au  adjoining  cou: 
uud  the  olerk  of  tbe  court  ordering  tbe  transfer  e 
transmit  to  the  clerk  of  tbe  court  to  which  the  proceei 
is  ordered  to  be  transferred,  a  c6rtified  copy  of^tbe  or 


EXE017TOB3  AXD  .ASmtdSTBATOBS. 

all  the  papers  on  file  in  his  office  it- . , „, 

thereafter  tne  court  to  which  the  pioceeding  U  trans- 
id  shall  exercise  the  name  autliorlty  and  jurisdiction 

the  estacci,  aud  all  matters  relating  to  tUe  adminis- 
on  thereof,  as  if  it  liad  oriiriaal  iuTisdiution  of  tlie 
e.     [In  effect  April  leth,  1880.] 
mgd  of  veaii»— {o  obtain  impartUl  trial,  IS  Cal.  TXi;  3T  Cal.  19i>; 


1432.  Tlie  transfer  ot  a  proceedioe  from  one  court  to  . .  _j 

her,  as  proTided  for  in  the  preceding  seciion,  shiiil  I 

iffect  the  right  of  any  person  to  letters  testamentary  ;.Ii» 

t   ml  mini  St  ration  on  the  estate  transferred,  but  tln!  .., 

)  persons  iira  entitled  to  letters  testamentary  or  of  -'  ^' 

:..~      :■.  II  r,u  the  estate,  in  the  order  hereinafter  pro-  f^l^ 

le  the  administration  is  closed  of  any  ea-  ■       ff 

.,.  ..           .!i!das  herein  provided,  another  persou  is  **i, 

cd  or  appointed,  and  qualified  as  judge  of  the  court  '*"i 

■ein  Bucli  proceeding  was  originally  commenced,  who  'Cj' 

)t  disqualilied  to  act  in  the  settlement  of  the  estate,  T*^^ 

the  causes  for  which  the  proceeding  was  transferred  Jl 
inner  exist,  any  person  interested  In  the  estate  may 
I  the  proceeding  returned  to  the  court  from  which  it 

originally  transferred,  hy  filing  a  petition  setting  "^^ 

I  these  facts,  and  moving  the  court  therefor.    [In  eN 

AprU  16th,  1880.]  ::z^ 

L433.  On  hearing  the  motion,  if  the  facts  required  by  ''r^-r- 

ireceding  section  to  he  set  out  in  the  petition  ate  sat-  "—   |_^ 

torily  shown,  sad  it  further  appears  to  the  court  that 
convenience   of   parties   interested   would   be   pro-  •—•^ 

id  by  such  change,  tlie  jndge  must  make  an  order 
ifeiring  the  proceeding  back  to  the  court  where  It  ■  ■-«■. 

DiiKinally  commenced;  and  the  oletk  of  the  court  or-  " — 1 

ig  the  transfer  must  transmit  to  the  clerk  of  the  court  -  - 

hich  the  proceeding  was  originally  commenced,  a  ''^ 

lied  copy  of  the  order,  and  all  the  original  papers  on 
a  his  otBce  In  tlie  proceeding;  and  the  court  wliere 
iroceediug  was  originally  commenced  sliall  thereafter 

jurisdiction  and  power  to  make  all  necessary  orders  ' 

decrees  to  close  up  the  administration  or  the  estate, 
iffect  April  IGtli,  1880.] 


I 
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ARTICLE  X. 

BEuoTALB  AND  anaFEHaioHB  ih  Cextaitt  Caem. 
i.  Suipeiialon  ot  poven  ot  oecuWr. 


i  nm.  Notico  lo  abscoodlnu  eiecutora  ana  admUUserators. 

5  1436.  Whenever  a  judge  of  a  Superior  Court 
reason  to  believe,  from  Ijia  own  knowledKe,  or  from  c 
ible  iuformatioD,  that  nay  executor  or  administrator 
wasted,  embezzled,  or  mismanaged,  or  Is  about  to  vr 
or  embezzle  the  property  of  the  estate  committed  to 
charge,  or  has  committed  or  is  about  to  commit  a  fi 
upon  tjie  estate,  or  is  iucompetent  to  act,  or  has  pet 
nenlly  removed  from  the  State,  or  has  wrongfully 
lected  the  estate,  or  has  long  neglected  to  perform 
act  as  such  executor  or  administrator,  he  must,  bv  ac 
der  entered  upon  the  minutes  of  the  c 
powers  of  Hucli  executor  or  adminiatrat.  . 
—  '-' — estigated.    [In  effect  April  16t!i,  1880.] 


t,  suspend 


!.  IW:  dl 


g  1437.  When  such  suspension  ia  made,  notice  the 
must  be  given  to  the  executor  or  administrator,  and 
must  ba  cited  to  appear  and  show  cause  wliy  hia  let 
shoiild.not  be  revoked.  If  he  fail  to  appear  in  obedie 
to  the  citation,  or,  if  appearing,  the  court  is  satisfied  i 
there  esiats  cause  for  his  removal,  hia  tottsrs  must  be 
voked,  and  letters  of  administration  granted  anew,  as 
case  may  require. 

§  1438.  At  the  hearing,  any  person  interested  in 
estate  may  appear  and  tUe  bis  allegations  in  writ 
Bhowinsthat  the  executor  or  administrator  should  bt 
moved;  to  which  the  executor  or  administrator  may 
muc  or  auBWer,  as  liereinbefore  jirovided.  The  Iss 
raised  must  be  heard  and  determined  by  tlie  court- 
As  hsreinbeforo  proTidod— demvirriug  or  aoswarlng,  compare 

Dstennlaad  brthoaoim— Uy.F.Bep.W. 
§  1439,  If  tbe  executor  or  administrator  has  abscon 
or  conceals  himself,  or  has  removed  or  absented  bim 
from  the  State,  notice  may  be  given  him  o(  the  pende 
of  the  proceedings  by  publication,  in  such  manner  as 


40.  In  tfaeproceedingsautliorized  by  the  preceding 
3  of  thia  article,  for  the  removal  of  an  execuMt  or 
fltrator,  the  court  may  compel  his  attendance  by  at- 
iDt,  and  Dta;  compel  him  to  answer  questions,  on 
mching  bis  admiaistration.  and,  upon  liia  refusal 
o,  may  commit  liim  until  he  obey,  or  may  revoks 
era,  or  both. 

lUlne  obsdieiuie— compare,  Baca,  ivn,  ISIS:  as  to  eoatempt, 
12C9, lil». 


gj  1443-4  EVFEOTS  OF  DECEDENTS. 


CHAPTER  IV. 


>    SUttREiniKK   o 


n.     EHBBZZLEMBHT    Jl 


!.  Adinlulscmlorn 


or  lopDsaeaa  teal  and  pe 


T  admlnlBtiator  : 


§  1443.  Ever;  e 
and  return  to  the  coutiif  wlthiu  tiirou  luvu^us  ^l  itr  t 
pointment,  a  true  iureatory  and  appraiseuieiit  of  a 
estate  of  tbe  decedent,  inuIudlDg  tlie  liomesteBd,  il 
wliiuli  lias  come  to  Mb  pOBsessioD  or  knowledge.  [!□ 
April  IGtb,  1880.] 

Within  three  inonAi— smdt.  1880:  preTlonsly  M  a-"  "■" 


a  atiauciou  oc  leims,  >ee  •» 


1  Cal.  4 


g  1444.  To  make  tbe  BppraiBemeiit,  the  court, 
judge  thereof,  must  appoint  three  disinterested  pe 
(any  two  o[  whom  may  act)  who  are  entitled  to  reci 
reasonable  compensation  for  their  aerricea,  not  lo  e 
tire  dullara  per  day,  to  be  allowed  by  the  court  ur  j 
The  appraisers  must,  with  the  inventory,  file  a  ve 
account  of  tbeir  aervices  and  diabursements.  If  an; 
of  the  estate  is  in  nay  other  county  than  that  in  ^ 


isaaed,  appraisers  thereof  may  be  Appointed,  either 
court  or  judge  liaTios  jurladictioD  of  tbe  estate,  or 
court  or  jui^  of  sueli  oihet  county,  on  request  of 
ait  or  judgn  liaviDg  jurisdiction.    [In  effect  April 

iliera— duly  as  10  bomenCead,  ncs.  1470,  1186:  ■ppoloted  at 

t45.  Before  proceedlug  to  tlie  execution  of  tlieir 
:lie  appraisecA,  before  any  ofBcer  autborized  to  ad- 
nr  ontfia.  must  take  and  subscribe  an  oath,  to  be 
■ntoty,  that  they  will  truly,  lionestij, 
'~a  the  property  exhibited  to  them, 
_..„  of  their  knowledge  and  ability, 

must  then  proceed  to  estimate  and  appraise  the 
ty :  eacli  Hrticla  most  be  set  down  separately,  with 
lue  thereof  in  dollars  and  cents,  in  ilgures.  opposite 

articles,  respectively;  the  inventory  must  contain 
I  estate  of  thodecedeut.  real  and  personal,  a  atate- 
if  all  debts,  partnerships,  and  other  interests,  bonds, 
iges,  notes,  and  other  securities  for  tba  payment  of 
'  beloogin<;  to  the  decedent,  specifying  tue  name  of 
btor  in  eacli  security,  the  date,  the  sum  originally 
ie.  the  indorsaments  thereon,  {if  any)  with  their 

and  the  siiin  wbicb,  in  tlio  judgment  of  the  ap- 
r.  may  bo  collected  on  each  debt,  interest,  or  seca- 
he  inveotory  must  show,  so  far  as  the  same  can  be 
lined  by  the  eieeutor  or  Ihe  administrator,  what 
a  of  the  property  is  commnnity  property,  and  what 
a  ia  the  separate  property  of  the  decedent. 

It  of 

administrator;  and  if  none. 
If!  sostated  in  the  Inventory.  If  the  whole 
of  money,  there  need  not  bo  an  appraise- 
a\'entDTy  must  be  made  and  retained  as  in 


147.  The  naming  of  a  person  as  executor  does  not 
ly  discharge  Lim  from  any  just  claim  which  the 
>r  lias  against  him,  but  the  claim  must  be  incLaded 
Inventory,  and  the  eiecutor  is  liable  for  the  same. 
80  mucit  mousy  in  his  bands,  when  the  debt  or  de- 
becomes  due. 

MB.  The  discbai^  or  bequest  in  a  will,  of  any  debt 
mand  of  tlie  testator  against  the  executor  named, 
r  other  person,  is  not  valid  against  the  creditors  of 


-^ 


■7"* 
:.> 

~3i 


Id  if  1 


g§  1449-52  EFfBOIS  OF  DBCBSEKTS. 

tlio  decedent,  Irat  in  a,  specific  beqnest  of  ihfi  debt 
mnnd.    It  must  ba  included  in  the  in'^euiory,  . 
tssary,  applied  in  tlie  payment  of  tba  dtbts. 
csaary  for  that  purpose,  iC  muac  be  paid  in 
manner  and  proportion  aa  oiUec  apeciflc  legacii 
I>eniBiid'-tiTcIaUa,ffleaiiliWDt,l3  CaLua. 
§  1449.  The  Inventory   must   be  eicrned   1 
praiaers,  and  the  executor  or  administrator 
nnd  subscribe  an  oath  before  an  ofBcev  niitlio 
miniater  oatliB,  that  the  inventory  Coutalun  ;i 
F  all  the  estate  of  the  dacedenD  wliidi  I 


§  1450.  If  an  ezecntor  or  adminisiralor  ueslecta  m 
fuses  to  reruin  the  inventory  witliin  tli^i  tiiiio  iirescrii 
or  within  such  further  time,  not  escecdiiig  two  mon 
wliicli  tbo  court  or  judge  sljall  forreasonablo  cause  all 
the  court  may,  upon  notice,  revoke  tliu  letters  te 
mentary  or  of  administration,  and  tho  esecutor  or  ndc 
iatrator  is  liable  on  liis  bond  for  any  injury  to  the  est 
or  any  person  interested  therein,  arising  from  such  fail 

§  1451.  WiLenever  property  not  mentioned  in  an 
ventory  that  is  made  and  filed,  comes  to  tlio  possesi 
or  knowledge  of  an  esecutor  or  administnitor,  he  u 
cause  t(:o  same  to  Iw  appraised  in  the  manner  prescri 
in  this  article,  and  an  inventory  thereof  to  Ihj  relui 
within  two  months  after  the  discovery;  and  tbeinal 
of  Hucli  inventory  may  bo  enforced!  after  notice,  by 
tachment  or  removal  from  office. 
Enlbropd  by  Bttacliiiionti  ate— compare  sec-  Uio. 
§  1452.  The  eiecutor  or  administrator  is  eiititlei 
the  possession  of  ali  the  real  and  pers()niil  estate  of 
decedent,  and  to  receive  the  rents  and  prolits  of  the 
estate  until  the  estate  is  settled,  or  until  delivered  c 
by  order  of  the  court  to  the  heirs  or  deviaeea;  and  n 
beep  in  good  tenantable  repair  all  houses,  buildings, 
lixttirea  thereon  which  are  under  his  control.  Tiieheii 
clevisees  may  themselves,  or  jointly  witli  tlip  osccutt 
administrator,  maintain  an  action  (or  thu  possessio 
the  real  estate,  or  tot  the  purpose  of  quiRring  ti 


W] 


OBloii  of  ealale— see  KC.  1331 1  IJ  Oal.  !t 
-    20Cal.6aO;  :!SCaLlie:  SDCaLsr  " 


-Hi 

153.  Unless  it  Batisfactorily  appear  to 
[Its,  isauea,  and  protitsof  tlio  raiil  estate  for  a  longer  ■■■  i— » 

1  are  necessary  to  be  vecoiveil  bj'the  oxocutor  otad-  '"""Tl 

rator,  wlierewitb  to  pay  lUc  deb'softlie  decedent,  or  .- . '■■ 

will  prohably  benotossaiy  rosell  the  real  estate  for  —J 

.ymentof  audi  debts,  tlio  tomr,  uttheendof  tbeti —  — 

d  for  Mio  presentatioa  of  diiima  against  tlie  esta 
liiect  the  exeoutor  or  administiaWc  to  deliver  p 
a  of  all  the  real  cstato  lo  tbe  beiis-at-law  or  < 
.     [In  effect  April  lUtb,  ISttO,] 

rery  of  posseasiDii— beforo  amM.  ISSCLU  end  ol  ten  aun 
rat  pobllcation  of  notice  to  creiUtori 
isislislrix  not  to  disposo  of  proportr.  aW.— MCal.  1Tb 


before  tie  granting  of  letters 

'neya,  goods,  chattels,  or  effects  o£  a  dc- 

it,  hn  is  cbargeable  Ihcrewilb  and  liable  to  an  ac- 
ly  the  esauutot  or  administrator  of  the  estate,  for 
:e  the  value  of  the  property  so  embezzled  or  alien- 
to  be  recovered  for  the  benefit  of  tbe  estate. 


g§  1460  KPFECH 

the  Superior  Court,  or  a  judge  thereof,  on  oatb,  tbnl 
person  is  suspected  to  have  concealed,  embezzled,  s 
pled,  conveyed  away,  or  diapoaed  of  any  moneys,  gi 
<ir  chattels  of  the  decedeut,  or  has  in  his  possessic 
tenowledpe  any  deeda,  conveyaDces,  bonds,  — * — 


other  w 


evidences  of  or  teed  t< 
claim  of  the  decede 
any  claim  or  deinan 
iudge  may  cite  nuch 


close  the  right,  title,  interes 
:iny  real  or  peracnal  estat 
^iny  lost  ivill,  the  said  cour 

^n  to  appear  before  anch  cuurL,  >iiiu  luuj  q^iliuiiiii  m 
oath  upon  the  matter  of  such  cojnplainb.  If  anch  p( 
is  not  in  the  county  where  tlie  decedent  dies,  or  n 
letters  havo  been  gnmted,  he  may  be  cited  and  eian 
dither  before  the  Superior  Court  of  the  county  whei 
is  found,  or  before  the  Superior  Court  of  the  co 
ivhera  the  decedent  dies,  or  wliere  letters  have 
granted.  But  if,  in  Che  latter  case,  ho  appears  ni 
found  innocent,  his  necessary  expenses  must  be  alli 

Mm  01-  -'  ■"'■ — '-'-     "-  -*—-  '--'•"■■ 

Ssctl^- 
l'.R»p.M 

§  1460.  If  the  person  so  cited  refuses  to  appear 
submit  to  an  examination,  or  to  answer  such  inter 
lories  ns  may  be  put  to  liim,  touching  tlie  matters  o 
complaint,  the  court  may,  by  warrant  for  that  pur 
commit  liim  to  the  count;  jail,  there  to  remain  iu 
c:u3tody  until  tie  submits  to  the  order  of  the  court, 
discharged  according  to  law.  If,  upon  such  exai 
tlon,  It  appears  that  he  has  concealed,  embezzled,  s 
gled,  conveyed  away,  or  disposed  of  any  moneys,  g 
or  cliattelsof  thedecedentjorthathehas  in  hisposae 
or  Icnowiedge  any  deeds,  conveyanhes,  bonds,  conti 
or  other  ivritings  containing  ovidenceaof  or  tending  t 
close  the  right,  title.  Interest,  oi*  claim  of  the  decede 
uny  real  or  personal  estate,  claim,  or  demand,  or  au; 
wilt  of  the  decedent,  the  court  ma;  make  an  ord< 
nuiriugguch  person  to  disclose  his  knowledge  there 
tlie  executor  oc  administrator,  and  may  commit  hi 
the  county  jail,  there  to  remain  until  the  order  is 
plied  with,  or  he  is  discharged  according  to  law;  an 
such  interrogatories  and  answer*  roust  be  in  wr 
signed  by  tho  party  examined,  and  died  in  the  ( 
The  order  for  such  disclosure  made  upon  such  exai 
tion  shall  be  prima  facie  evidence  of  the  right  of  lli 
ecutor  or  administrator  to  such  property  m  any  a 
brought  for  the  recover;  thereof;  and  any  jndgmei 
covered  thttrein  must  be  for  double  the  value  of  the 


EFPECTB    OF  DECEDEHTS.  §  1461 

uaowed  by  tlie  court  or  jury,  or  for  return  of  the 
f  and  damaKeB  in  addition  lliereto,  equal  to  tbe 
t  such  property.  In  addition  to  tlie  examinatioti 
larty,  witnesses  may  be  produced  and  examined 
I  Bide.  [In  eSect  April  16th,  1»80.] 
ipt— sacB.  11HN,  Hit. 

a.  The  Superior  Court,  or  a  jQdge  thereof,  npon  /"^S 

plaint,  on  oath,  of  any  executor  or  admrnistrator,  '     i-^' 

e  any  person  who  has  been  intrusted  with  any  .,  - 
the  estate  of  the  decedent  to  appear  before  such 
ad  reijuire  htm  to  render  a  full  account,  on  oath, 
noneys,  goods,  chattels,  bondft,  accounts,  or  other 

7  or  papem  belonging  to  the  extate.  wliicb  bavu  "^ 

I  his  possession  In  trust  for  the  executor  or  ad-  .    ^ 

ktor,  and  of  his  proceedings  tLeieon;   and  if  tbe  [< 

lo  uited  refuses  to  appear  and  render  such  ac-  *   j^ 

he  court  may  proceed  against  him  as  provided  in  "  TZ. 

edinfC  section.    [In  effect  April  16tb,  1880.]  <.>^ 


3 

— -  I 


s. 


CHAPTER  V. 
OF   THE  PROVISIOK    FOR    THE    BUFF* 
OF  THE  FASULT,  Aim  OF  THE 
HOMESTEAD. 


y*  TBS  PBOVISIOH  rOB  TBB  SDFPOST  OF  TQB  FAJUL' 

4,  Widow  Had  mlDOr  rbMmn  may  nmAla  la  decedent^a  hons 

5.  All  property  eieoiLib  tmia  execotloa  to  ba  A«t  apart  for 

t  K»j  make"  eitra  allowance. 

sT  Propertr  set  apart,  bow  BppardDDea  between  widow  aiu 


I  ItTD.  ITben  bU  propertr  to  go  to  cblldRn. 

g  1464.  When  a  pcnon  dies,  leaTini'  a  widow  or  n 
children,  tbe  widow  or  children,  until  letters  are  gra 
and  t!ie  inventory  is  returned,  are  entitled  to  remul 
possession  of  the  homestead,  of  all  the  wearing  ap) 
of  the  family,  and  of  all  the  jiousehold  furniture  o 
decedent,  and  are  also  encilled  to  a  reasonahle  proT 
tor  their  support,  to  he  allowed  by  the  Superior  CoilJ 
a.  judge  thereof.    [In  eSeut  April  16th,  1880.] 

OecnpTlDE  homsstsid— until  letten  Enuited,  19  Cal.  41:  ran 
■fteiretumof  iDTentoiT.My.  F.Kep.  U. 

-morUiged,  allotted  to  widow,  My.  S. 

aatrolo[,»Cal.gi: 


3equoattlmeduringtheBdaiiiiistration,tbecoart  i 
"I  own  motion,  or  on  petition  therefor,  set  apar 
He  of  the  HuiYiving  husbaiid  or  wife,  or,  in  ca: 

_r  her  death,  to  the  minor  children  of  thedecei 

all  tbe  property  exempt  from  execution,  iududint 
. ^--jy  selected,  designated,  and  recorded;  proi' 


PBOTISION  TOR  FAKILr.  §§  1466-6 

omestead  was  selected  from  tlie  common  property, 

m  the  separate  property,  of  tlie  peisouB  Belectlog 

ins  in  tbe  selection  of  tlie  same.    If  none  liaa  been 

id,  aeaienatKcl, and  recorded,  orincasethehomestead 

lected  by  the  survivor  out  of  tlieseparate  property  of 

cedent,  the  decedent  not  having  joined  tliecein,  the 

nu9t  select,  designate,  and  set  npart,  and  cause  to 

orded,  a  homestead  for  the  use  of  the  aurviving  /""^ 

3d  or  wife  and  the  minor  chiidren;  or  if  there  be  ■"* 

■viving  Jiusband  or  wife,  then  for  the  use  of  tlie  — «* 

children.  In  the  manner  prorided  in  article  two  of  —  -^ 

laptor,  out  of  the  common  property,  or  if  tliere  be  —3™ 

imoD  property,  then  out  of  the  real  estate  belong-  *■  v>. 

tbe  decedent.    [In  effect  April  ICtb,  1S30.]  — •—. 

jsiead-nsCore  of  eatate.  30  CaL  11:  client  OE  33  Col.  220!  3 

,  47  cai.KL'v:  resldeuca  required,  iUCal.  029,  <U0:  vhearigtitaa 

may"  Interpreted  "sbaJl,"  Mr.  P.  Rci 


i:  duty  of  lull 


.tat  order ol ule  dDM  not  prevent,el 

. lesa^Q,  u  Cal.MliU  (M-iet:  when 

■Up  propntr,  s>  C>L  WJi  order  innM  bo  reeonloil,  sec.  I43S:  

lUon.  »  Col.  417j  lint  aoa  BupEbsedBd  ConuTS,  mo.  TSb:  ' 

aa  anbstltatD,  not  permitted,  a)  Cal.  1U9. 

rats  proparty  of  p«nia  lelootiae,  etc.— amdt.  VtSO:  CDtnpata  1ZM 

t,MidW  CaLMl.  .— •- 

166.  If  the  amount  set  apart  be  insnfGcient  for  the  -,_|"^ 

rt  of  the  widow  and  children,  or  either,  the  court  ■ 

idee  thereof  must  make  such  reasonable  allowance  ^ 

[  the  estate  as  shall  be  necessary  for  the  mainten- 

if  the  family,  accordiue  to  their  circumstances,  dur-  ^^^ 

lo  progress  of  tbe  Bettlement  of  the  estate,  which.  ^J 

le  of  an  insolvent  estate,  must  not  be  longer  than  — ' 

iar  aftergrautiag  letters  testamentary  or  of  admiois-  """"ll 

n.     [In  effect  April  lf)tb,lSbO.]  -    ' 

ily BUowance-maritalbaata  for.  My.P.  Bep.  1 :  maintenance  ao-  " 

;  to  clrcnnutaaceB.  39  Cal.  1)9. 

ailge,  in  '' 

.„  .  -^ r ,  jiust  be 

preference  to  alt  other  charges,  except  funeral 
es  and  expenses  of  administration;  and  any  sucii 
ance,  whenever  made.  may.  in  the  discretion  of  the 
or  judge,  take  edect  from  the  death  of  tbe  decedent, 
468.  When  property  is  set  apart  to  the  use  of  tbe 
y,  in  accordance  with  the  piovisions  of  this  chapter. 
aam  Civ.  pboo.— 41. 


s. 


§8  1469-70  PBOvmoN  fob  r 


tbat  the  valua  of  the  wholo 
Bum  of  fifteen  hundred  dollars,  and.  If  there  be  n  i 
or  minor  children  of  the  deceased,  the  court  or  a 
tliereof  Bhall,  b;  order,  requiro  all  persoDS  iotereai 
appear  on  a  day  fixad,  to  show  cause  why  the  wh 
said  estate  should  not  be  asRigned  for  the  use  and  su 
of  tbe  family  of  the  doceaBeri.  Notice  thereof  bU; 
given  and  proceedings  had  in  the  same  manner  a: 
Tided  in  Bections  one  thousiiod  Ris  hundred  aod  t 
three,  one  tbousand  Biz  hundred  nod  thirty-lire,  an 
thousand  six  hundred  and  tliirtj-oigbl  of  thia  Codi 
upon  the  hearing,  the  court  tioda  Uiat  tbe  value  i 
estate  does  not  exceed  the  eum  of  Hfteen  hundred  di: 
It  Bfaall,  by  a  decree  for  that  purpose,  assign  for  tlj 
and  support  of  the  widow  and  minor  children,  if  thi 
a  widow  and  minor  childreu,  and  if  no  widow,  tin 
the  children,  if  there  be  aay,  and  if  no  children,  tbi 
the  widow,  the  whole  of  tbe  estate  after  the  paymi 
the  expenses  of  the  last  illness  of  the  deceased,  ft 
charges,  and  expenses  of  administration,  and  there 
be  no  further  prooeediuga  in  the  administration,  i 
further  estate  be  discoveted.  [In  eSect  April 
J880.] 

§  1470.  If  the  widow  haa  a  maintenance  derived 
her  own  property  equal  to  the  portion  set  apart  to  h 
the  preceding  sections  of  tbia  article,  the  wbolo  pn 
BO  set  apart,  otJier  than  tbe  lioiner^tead,  must  go  1 
minor  children.    [la  effect  April  Itilh,  laSO.J 


n  PSOVISIOK  XX>R  FAlOXiY.  §§  1474-^  j 

ASTIGLE  n.  j 

Of  thb  Homestead. 

1 1474.  Biehts  of  snrylYor  to  homestead. 

S  i435.   Selected  and  recorded  homestead  set  off  to  person  entitled. 

Subsisting: Hens  to  be  paid  by  solvent  estate. 
f  1476.   Appraisers  to  carve  out  of  the  original,  exceeding  five  thou- 
sand dollars  In  value,  a  homestead,  and  report  the  same. 
S 1477.   Heport  of  the  appraisers.   Majority  and  minority,  which  may 

bo  confirmed.  /^^  **v 
S  1478i.    I>ay  to  be  set  for  confirming  or  rejecting  the  report  of  the  ap-  m- ' ' 

praisers.   Appeal.  _      A, 
S  U79.    If  report  rejected,  other  appraisers  appointed.    If  again  re-  "^1 

jected,  partition  suit  to  be  brought.  m,. 

S  1480     Instead  of  dividing  the  homestead,  who  may  t^e  a  deed  there-  m  *  tU» 

of  at  appraised  value.  ^.^ 

S  1^1.    If  no  homestead  is  selected  and  recorded  prior  to  death  of  0,>*  '^^< 

decedent,  one  may  be  petitioned  for.  mh»  mm, 

$  14S.    Court  to  direct  partition  suit  in  the  District  Court,  when.  Pro-  pn^  m*m. 

ceedlngs  thereon.  I        f\ 

%  1483.    If  property  is  common  or  separate,  court  to  cause  appraise-  *«"•  htj 

ment  and  admeasurement  to  bo  made.  „  Jj,^ . 

%  1184.    New  appraisement,  when  ordered,   instead  of  deeding  prop-  ^  .^ 

erty  at  appraised  vaJue,  public  sale  to  be  ordered,  when.  L     ^ 

S  1485.    Costs,  to  whom  chargeable.   Persons  succeeding  to  rights  of  %<H.-it««^ 

homestead  owners  have  all  their  powers  and  rights.  «|"^  ■»«  i  ' 

S  I486.    Certified  copies  of  certain  orders  to  be  recorded.  w»««fl'  ^  i 

§  X474.  If  the  homestead  selected  by  the  husband  and  1 

wife,  or  either  of  them,  during  their  coverture,  and  re-  ■••••■•  [ 

corded  -while  both  were  living,  was  selected  from  the 
community  property,  or  from  tne  separate  property  of  the 
person  selecting  or  joining  in  the  selection  ot  the  same, 
it  vests,  on  the  death  of  the  husband  or  wife,  absolutely  pm\^ 

in  the  sarvivor.  If  the  homestead,  was  selected  from  the 
separate  property  of  either  the  husband  or  the  wife,  with- 
out bis  or  her  consent,  it  vests,  on  the  death  of  the  person 
from  whose  property  it  was  selected,  in  his  or  her  heirs, 
subject  to  the  power  of  the  Superior  Court  to  assign  it  for  ^^ 

a  limited  period  to  the  family  of  the  decedent.    In  either  '  Jf  . 

case  it  is  not  subject  to  the  payment  of  any  debt  or  liabil-  Z'[  ^  \ 

ity  contracted  by  or  existing  against  tlje  husband  and  ^.,,  ,J  ! 

wife,  or  either  of  them,  previous  to  or  at  the  time  of  the  J,.  j 

death  of  such  husband  or  wife,  except  as  provided  in  '  '**  * 

the  Civil  Code.    [In  effect  April  IGth,  1880.  J  -  ^  -^ 

Homestead— generally,  and  setting  apart,  sec.  I46S,  notes.  ' 

Separate  property  of  person  selecting,  etc.— amdt.  1880. 

Survivorship  of  homestead— out  of  separate  property,  50  Cal.  539; 
changes  In  Codes,  52  Cal.  294;  before  such  changes.  49  Cal.  198;  and  see 
4CaL  268;  8  CaL  507;  14  Cal.  472;  23  Cal.  415;  25  Cal.  114:  31  Cal.  526;  35 
CaL  S30;  36  Cal.  16;  87  Cal.  176. 

%  1475.  If  the  homestead  selected  and  recorded  prior 
to  the  death  of  the  decedent  be  returned  in  the  inventory 
appraised  at  not  exceeding  five  thousand  dollars  in  value. 


pINIWil 


WMflfrNM 

Mi-  *  '<« 


^N» 


5S  1*76-7        'csDvmcnr  iob  fjjuLr, 

orirns  previously  appraised  aspcorided  in  tbe  Civil  Co 
and  Haeli  appraised  valuo  did  not  esceed  tbut  Bum, 
Superior  Court  must,  by  order,  set  it  off  to  the  peraont 
■whom  tilla  is  vested  by  tho  pteneding  section.  If  tb 
beBUbBiBtinEliensoriDcnmbraDDesontlieliomesread  ■ 
claims  secured  tliereby  mast  be  preseufed  and  allowed 
oUier  claims  agaiost  tbe  estate.  If  the  funds  of  tho  est 
be  adequate  to  pay  all  claims  against  the  estate,  1 
claims  so  sHourefl  must  be  paid  ont  of  such  funds.  If  i 
fuods  of  the  estate  be  not  sufficient  for  tbat  purpose,  1 
claims  so  secured  shall  l>e  paidproportionately  with  oti 
claims  allowed ,  and  Ihe  lieus  or  incumbrances  on  tbe  lioi 
stead  shall  only  be  enforced  against  the  homestead 
any  deliciency  romaibing  after  such  pajoient.  [In  off. 
April  leih.lSSO.]  ' 

Bomenaad  lelaEtsd  dnrlcg  dBEBdont'a  Ufetlme—aaect  at  sen 

■piut  iDDTtgaged  LiteiDlses,  ii  Cat.  436. 

§  1476.  If  tiieliomestead.aa  selected  and  recorded, 
returned  In  the  inventory  appraised  at  more  than  fl 
(bonsand  dollars,  I.Ue  appraisers  must,,  before  they  ina 
their  return,  ascertain  and  appraise  the  value  of  t 
Lomestead  at  the  time  tbe  same  was  selected,  and  if  su 
Talue  exceeded  five  thousand  dollars,  or  if  the  lion 
stead  was  appraised  as  provided  in  the  Civil  Code,  a 
such  appraised  value  exceeded  that  sum,  the  appraist 
must  determine  whether  tbe  premises  can  be  divid 
without  material  injury,  and  it  they  lind  that  tiiey  c 
be  thus  divided,  they  must  admeasure  and  set  apart 
the  parties  entitled  thereto,  such  portion  of  the  premisi 
including  the  dwelling-house,  as  will  amount  in  value 
tbe  sum  of  Ave  thousand  dollars,  and  make  report  tlierci 
eivlng  the  metes,  bounds,  and  full  description  of  the  ]v 
tion  set  apart  as  a  homestead.  If  the  appraisers  find  th 
tliejjremiMBS  exceeded  in  valne,  at  the  time  of  their  i 
lection,  the  sum  of  live  thoosaud  dollars,  and  tbat  thi 
cannot  be  divided  without  material  injury,  tbey  muBt  j 
port  such  finding,  and  thereafter  tho  court  may  make  i 
order  for  the  sale  of  the  premises  and  the  dislributioa 
the  proceeds  to  the  parties  entitled  thereto.  [In  elle 
July  l8t,  1874.]  *■ 

AppiBltemsnt— genenUy,  eec.  IIM. 

§  1477.  Any  two  of  theappraisaracononrringmay  di 
charge  the  duties  imposed  upon  the  three,  and  make  tl 
report.    A  dissenting  report  may  be  made  by  the  thi! 


appraiser.  The  lepoit  must  state  fully  tlie  acta  o(  tba 
appraisers.  Both  reports  may  be  heard  and  considered 
by  tba  court  in  determiuiDg  a.  coaflima.tiou  or  rejectioD  of 
tfio  majority  report,  but  the  minority  report  must  in  oo 
case  be  confirmed. 

§  1478.  Wben  the  report  of  tbe  appraisers  la  filed,  tue 
court  must  set  a  day  for  hearing  any  objections  thereto, 
from  any  one  interested  in  the  estate.   Notice  of  the  hear-  __Jt 

ing  must  lie  given  for  Buch  time,  and  in  such  manner  aa  w 

tUe  court  may  direct.    If  the  court  be  satisfied  tiiut  tlie  ";  ^ 

report  is  correct,  it  must  be  confirmed,  otherwise  rejected.  ,,  ^ 

In  case  the  report  is  rejected,  the  court  may  appoint  new  »■  ^ 

appraisers  to  eiamine  and  report  upon  the  homestead,  ™" 

and  similar  proceedings  may  be  had  for  the  conUrmation  f  ^ 

or  rejection  of  their  report  as  upon  the  iirat  report.    [In  "  "^ 

effect  July  lat,  1874.]  — -* 

S§  1479, 1480, 1181,  1482,  1483,  1484  are  repealed.    [In  Z^ 

effect  July  Ist,  1874.] 

§  1485.    Tbe  c< 

— cprovidedfo.  _.  .     .,         .   .... 

a  a8  expenses  of  administrution.    Persona  sticceed- 

Ing  by  purchase  or  otherwise  to  the  interests,  rights,  and 
title  of  successors  to  homesteads,  or  to  the  right  to  have 
homesteads  sec  apart  to  them,  as  in  thisciiapter  provided, 
bava  all  the  rights  and  benefits  cdnferred  oy  law  on  the 
persons  whose  interests  and  rights  they  acquire.  [In  ef' 
feet  April  16th,  1880.1 

OoM  of  procee^E«— paj^ble  oat  of  estsu.  My,  P.  Rep.  isi. 

§  148G.  A  certified  copy  of  every  final  order  made  in 
pnrsbanca  of  this  article,  by  which  a  report  is  coutirmed, 
property  assigned,  or  sale  confirmed,  must  be  recorded  in 
the  office  of  Uie  recorder  of  the  county  where  the  home- 
stead property  ts  situated. 

Oertifl^d  oopy^-reconlliijf ,  see  sec.  1710- 
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CHAPTEK  VT. 
OF  CLAIMS  AGAINST  THE  ESTATR 


(UM.  M 


IllM. 


L  Copr  uQ  prool  ot  D( 

t.  TimBWiU^iTtalchcl 

I.  ClRlina  to  be  ■worn  la.  iuiu  wudu  u^v-c 
_    eat  u  iDOgiDenta. 

i.  FrotBte  judge  nuypnwnt  claim,  aod  SI 

1.  AUamucsmiul  rejection  of  claims. 

I.  Approved  otadnuor  ooides  to  be  llled.   I 

naj  bBde8cribBd^^.Mt  cla:  mH. 

B^Ktkd  Blainu  to  be  sued  for  wltUn  tb 

CbOms  banedby  Statute  ot  LluUtaUoo^ 

bats  JDdgs  nwjr  eiamlne. 

I.  Clalm9iuiisebe|ire»uKill>etore<ult. 

1.  XlmootUuiltatluu. 

L  CWnutnaclUiaijendlniattLmeor  deci 

I.  AMwanceotcliLui  Lillian. 

L  Klteet  ot  jndgmeut  ngalDst  eieout«r. 


WhatjodgDieiit  19  not  a  lien  an  real  property  of  estate. 
May  TelndoabUul  clalma.   Effect  of  retiree's  bUdv 

TriSbyreferee,  bow  eonaimed  and  lis  eRecl- 
LbiblUty  ot  eieenMi,  etc..  tur  costs. 
Clalio)  ot  eiecutor.  etc..  against  escaCe. 


(IM. 

IIW. 

lUdB. 
iiMs. 

§  1490.  Every  e; , 

diately  after  bis  appointment,  canse  to  bo  publiBhed 
some  newspaper  ot  tbe  county,  if  there  be  oue,  if  i 
then  lu  such  ueiFspaper  as  may  be  designated  by 
couit,  a  notice  to  tlie  creditors  of  tUe  decedent,  reqult 
all  {>ersona  having  claims  against  bim  to  exhibit  Ihi 
Willi  tiio  necessary  roucbots,  to  the  executor  or  admii 
trator;  at  the  place  of  bis  resideQCe  or  business,  to  buapi 
lied  In  the  notice;  sucli  notice  must  be  published  as  of 
BS  the  judge  or  court  sball  direct,  but  not  less  than  o 
a  week  for  tour  weeits;  tba  court  or  judge  may  also  ilii 
ivdditional  notice  by  publication  or  poatmg.  In  case  si 
executor  or  administrator  resigns,  or  U  removed,  bef 
Ibe  time  expressed  in  the  notice,  liis  successor  must  g 
notice  only  for  the  unexpired  timq  allowed  for  sucb  ] 

PoblJcation  of  notice-how  otleo.  i  I'm. 


OlaiiDs  to  tw  eihiMtad— scape  ot  wOTil "  claims,"  9  Cal.  SH:  tl  CaL 

i;  n  Cal.  390. 

Two  montlw'  neglect— to  give  notice,  causes  reTocatlon  ot  iBttei*, 

g  1491.  Tha  time  eipreaacd  in  the  notice  mnat  bo  ten 
lonthB  after  its  first  pablication  wben  tbe  estate  exceeils 
1  value  the  sum  of  ten  thousand  dollars,  and  four  months 


ublieation,  or  of  publication  and  posting,  i  .  _  _ 

nd  upon  such  affidavit  or  other  teatimon;  to  the  aatiafac-  ~  _^ 
LOD  ot  the  court,  an  order  or  decree  showing  that  dne  B 

otiee  to  creditors  baa  been  given,  and  directing  that  auch  "^ 

rder  or  decree  be  entered  in  the  minutes  and  recorded,  '.'-^ 

lUst  be  made  by  the  court.  ^^ 

AffldaTit  of  public  atlon—of  notice,  leci.  2019,  Mil.  ~  -j , 

,  and  any  claim  nL_ 

presented  is  barred  forever;  primided,  hoteever.  that 
n       lamdto       p       bh      ffida  i     t    h     1  im 


M  X    /be 


11494-6 


'  §  1494.  Every  claim  which  is  duo.  when  presentee 
the  ezecutoior  adminlatratoT.  muac  be  supported  by 
affidavii  of  the  claimant,  or  Bomo  one  in  liia  belialt,  t 
tha  amount  is  justly  due.  that  do  paymeats  hare  bi 
made  Cbereon  which  are  not  credited,  and  that  there  . 
no  ofiaets  to  the  same,  to  the  knowledge  of  the  alfia 
Jf  the  claim  be  not  due  when  presented,  or  be  contingc 
thepatticularaof  aucli  claim  must  be  stated.  When 
affidavit  is  made  by  a  person  otiier  tlian  the  claimant, 
muat  set  forth  in  the  affidavit  the  reason  why  it  is  i 
made  by  the  claimant.  The  oath  may  be  taken  bef 
any  officer  authorized  to  administer  oaths.  The  eieca 
or  administrator  may  also  require  satisfactory  vouch 
or  proofs  to  be  produced  in  support  of  the  claim.  If  i 
estate  be  insolvent,  no  greater  rate  of  interest  shall 
allowed  upon  any  claim  after  the  tlrst  publication  of  : 
tice  to  creditors  than  is  allowed  on  judgments  obtained 
the  Superior  Court.    [In  effect  April  Uiili,  1880.] 


Every  el 

Affidavit— by  peree 

Sectlon^nHeii  not 
Gontingeat  claim 


m  clalmoiit.  formerly  held  Impto] 


a  Superior  Court  may  preai 
:ate  of  a  decedent  for  allbwa.i 
iulstrator  thereof,  and  it  tlie  < 

writing  desi|;nate  some  otber  Judgwof  the  Superior  Co 
uC  the  same  or  an  adjoining  county,  who,  ii|iou  the  p 
scntation  of  such  claim  lo  him,  is  vested  with  jiowur 
allow  or  reject  It.  and  the  judge  presentina  such  claim, 
ease  of  its  rejection  by  the  executor  or  administrator, 
by  such  judge  as  shall  have  acted  upon  it,  has  the  Ha 
right  to  BUe  in  a  proper  court  for  its  recovery  as  other  p 
wns  have  irben  tueir claims  against  an  estate  arc  reject 
[In  efiect  April  lUth,  ISHO.] 

§  1496.  "When  a  claim,  accompanied  bv  the  affida 
required  in  this  chapter,  la  presented  to  the  executor 
administrator,  lie  must  indorse  thereon  bis  allowance 
rejection,  with  the  day  and  date  thereof.  If  bo  allow  i 
claim,  it  most  be  presented  to  a  judee  of'  tljc  Super 
Court  for  his  approval,  who  muat  m  the  same  manner 


§1497 

If  the  executor 

the  judge,  refuse  or  neglect  to  in- 

iorae  such  allowance  or  refectiori  for  lea  days  after  tbo 
tlaim  has  been  presented  to  him,  such  refusal  or  neglect 
nay,  at  tlie  option  of  the  claimant,  lie  deemed  equivalent 
a  &  rejection  on  the  tenth  day;  and  if  the  presentatioa 
je  made  by  a  notary,  the  certilicato  of  such  notary,  un- 
lor  aeal,  shall  be  prima  facie  evidence  of  such  preseuta-  ''^■ 

ion  and  the  date  thereof.    If  the  claim  be  presented  to  ^m^ 

he  executor  or  administrator  before  the  expiralion  of  the  ••"T 

ime  limited  for  the  presentation  of  claims,  the  same  in  _.^_ 

>re9ented  in  time,  though  acted  upon  by  the  executor  or  t*^ 

Ldministrator,  and  bj^  the  judge,  after  the  expiration  of  5** 

ucb  time.    IE  the  claim  be  payable  in  a  particular  kinil  Bt*^ 

if  money  or  currency,  it  Bhall,  if  allowed,  be  payable  only  •■  •* 

n  such  money  or  currency.     [In  effect  April  luth,  1880,]  _  ^ 

TonemlDiJiilstirstor,  eumdent,  2i  Cal.  4il;  liy  ludae,  43  'Cal.  IM;  on  tl>_ 
Qortgage.eflectot.SCal.llSj  generally,  EnecloM8Cal.<>>;aiCiL12L.  J 

Bsjoclion  of  claim— by  eieoulor'a  inaction,  M  Cat  Ml!  bjr  )u<lge,  —^ 

TOniiii3,33CRl.99;  tuttlier  pronts  before,  !3Cal.  368,  "j|t 
allowed  by  the  executor  or  ad- 
'ed  by  a  judge  of  the  Superior    '  ^ 

Muii,,  111  a.  uouy  thereof,  as  hereinafter  provided,  must,  "" 

rithin  thirty  days  thereafter,  be  filed  iu  the  court,  anil  —  • 

)e  ranked  among  the  acknowlcdp;ed  debts  of  the  estate,  '' 

0  be  paid  in  due  course  of  administration.    If  the  claim  -*"* 
)o  founded  on  a  bond,  bill,  note,  or  any  other  instrument,  "" 

1  copy  of  audi  instrument  must  accompany  the  claim,  "* 
ind  the  original  instrument  must  be  exhibited,  if  de- 

nanded,  unloaa  it  be  lost  or  destroyed,  in  which  case  the  *'"* 

laimant  must  accompany  his  claim  by  his  affidavit,  con-  » 

aining  a  copy  or  particular  description  of  such  insttu-  —  •■ 

neat,  and  stating  its  loss  or  destrnction.    If  the  claim,  or  . . ' 

Luy  part  thereof,  be  secured  by  a  mortgage,  or  other  lien  -  '  | 

rhicli  has  been  recorded  in  tlie  office  of  the  recorder  of 

he  county  in  which  tlie  land  affected  by  it  lies,  it  shall  i. 

te  snfBcient  to  describe  the  mortgage  or  lien,  and  refer  to 

he  date,  volume,  rfnd  page  of  its  record.    If,  In  any  case,  i 

he  claimant  Itas  left  any  original  voucher  in  the  liands  of 

he  executor  or  administrator,  or  sufFered  the  same  to  bo 

iled  in  court,  he  may  withdraw  the  same  when  a  copy 

hereof  has  been  already,  or  is  then,  attached  to  nil 

laim.    A  brief  description  of  every  claim  Hied  must  bn 

entered  by  the  clerk  in  the  register,  shoning  tLe  name  of 

III)  claimant,  the  amonat  and  character  of  the  claim,  rate 

>f  interest,  atid  date  of  allowance.    [In  effect  April  IGth, 


Allowsd  olatm-^<tstas  of 


§  149a  Wtieo  a  claim  is  rejected  eitlier  b;  tbe  ei 
utor  or  administrator,  or  a  judge  of  the  Superior  Ooi 
tlio  lioldvr  must  bring  suit  in  tba  proper  court  against 
executor  or  admiaiBtrator  within  three  moDtlis  utter 
duCo  of  its  rejection,  if  it  be  tlien  due,  or  witbin  1 
inuutlis  after  it  becomes  due,  otherwise  the  claim  shall 
forever  barred,  [In  effect  April  16th,  1880.] 
Time  forbrtaeini  ■nit— boc.  1M1;2  Cal.asS;  IDCal.M;  MCil.! 

§  1499.  No  claim  must  be  allowed  by  the  executoi 
ad  minlatiator,  orb;  a  judge  o£  the  Snpeiior  Court,  wb 
Is  barred  by  the  Statute  of  Limitations.  When  a  cll 
is  preaented  to  a  judge  for  bis  allowance,  be  may,  in 
discretion,  examine  the  claimant  and  others  on  oatti,  i 
hear  any  legal  evidence  touchinjt  the  validity  of 
claim.    Ua  eSect  April  IGtb,  1880.] 

Statute  of  LimitatlanB-sec3.3»-363:  ol>)Ktot,9ec.Ul:  to  nrol 
pfrtod.  19  Cal.  la;  Hiiil  tLma  ol  vtamcr  ImmatciloL  10  CIL  MS: 

menC  Bgnlusc  decedent,  19  Cal.  ST:  sliawaiice  of  liarred  claim. 
biDcllns.  m  Cil.  3\a :  note  for  ouUaweil  debt,  nhea  lallit,  W  Cat 

§  150(1  No  holder  of  any  claim  against  an  estate  si 
maintain  any  action  thereon,  unless  the  claim  is  first  f 
Bentert  to  tbe  executor  or  odintnistratoc,  except  in  the  1 
lowing  case:  an  action  maybe  brought  by  any  holilci 
amongaaoor  lieu  to  enforce  the  same  against  tlicpr 
erty  of  the  estate  subject  tliereto,  where  all  recou 
against  any  other  property  of  the  estate  is  eiprcs 
naived  ia  the  complaint;  but  no  counsel  fees  shall 
recovered  in  such  action  unless  such  claim  ha  so  i 
sented.    [In  effect  March  15th,  IHTO.] 


Koai 


citlngulsbsd,  M  C»l,  14.' 
rage  oa  lien,  presenia 
j9iJlC!il.35t;«Cal.  l; 
.,HelaatBuUhead,air'' ' 


IS  Cal.  3 


<n  of  clalia  on— luwd  of,  ti  Gal. 

lu'CsL^i  ilCai.e::  4iCal.^3:  BO 

._, ..  __.uau,  Mny  iHib,  laaoi  si'ao.  c.  l.  j. 

oblflction  too  lalfl,  ti  Cal.  Mfi:  subscqaeiit  pioceeilluga.  Bcc.  IKS 

•gaiast estate.  nCoLlnj  4iCaL4W:  cbaoirea' In  Blatulei,  Be«  EUi 
k  L.  SOb  I.  JonUn,  May  IKb,  l«W;  9  Pac  C.  I-  J.  Ml. 

g  1501.  The  time  during  which  there  shall  bi 
vacancy  in  tba  administration  must  not  be  included 
any  limitations  herein  prescribed. 


FatJod  of  rmatnBj—ln  HlmlnUtnitlaa,  not  conoEsd,  10  Cal.  3M ;  11 

§  1502,  If  an  sction  is  pendinjf  against  tlia  decedent 
t  tlie  time  of  liis  death,  tlie  plaintiff  muat  in  like  manner 
resent  his  claim  to  the  eiecutor  or  administrator  for 
llowance  or  rejection,  authenticated  as  required  in  other 
aaes;  and  no  recovery  shall  bo  had  in  tho  action  unless 
roof  bo  made  of  the  presentations  required.  '"^ 

Action  pBndiaB  at  death— where  deslh  after  yfrdlct,  claim  need  j 

ajectioH  wmlTe<i,  Uy.  i*.  Bep.  01  i  ta  CSI.  3^. 

§  1503.  WhenBTer  any  claim  la  presented  to  an  esec-  "  ^ 

tor  or  administrator,  or  to  ft  nudge,  and  lie  is  willing  to  ■- 

How  the  same  in  part,  he  must  state  in  Lis  indorsement  ~" 

I*  amount  be  is  wiliina  to  allow.    If  tbe  creditor  refuse  "    p 

y  accept  the  amount  allowed  in  satisfaction  of  his  claim.  — ^ 

0  sball  recover  no  coats  in  any  action  therefor  brought  -  -  "^ 
gainst  the  esecutor  or  administrator,  unless  he  recover  a  "J 
reater  amount  than  that  offered  to  be  allowed.  (In  effect  —_ 
Lpril  16th,  1880.J  "j|t 
Olaim-aec  ItaSn.                                                                                                  ** 

g  1504.  A  judgment  rendered  against  an  ezecator  oi  _•• 
dministrator,  upon  any  claim  for  money  a|;ain9t  the 

state  of  Ills  testator  or  Intestate,  only  establishes  tbe  :;», 

laim  in  the  same  manner  as  if  it  bad  been  allowed  by  ,.k 

1  '  II'  or  administrator  and  a  judge;  and  the  judg-  ,.  ■_ 
<  :j    I     I'.i   30  that  the  eiecntor  or  administrator  pay.  iu  _>_ 

._(;  ^^iii.-.!  of  administration,  the  amount  ascertained  to 

It  du(>.     A  certiSed  transcript  of  the  original  docket  of  ^„ 

be  judgmcat  must  be  filed  among  the  papers  of  the 

stale  iu  court.     No  eieoution  must  issue  upon  such  — * 

ndjiment,  nor  ahall  it  create  any  lien  upon  the  property  ""I 

if  tliu  csl;a6,  or  give  to  the  judgment  creditor  any  prl- 

■  III.,-  ri  ^..Lvment.    [In  effect  April  leth,  1680,]  .( 

Judgment  agalnsl  exftcator,  Btc.— by  default.  -  ^  -  --- 
FayahlA  in  dns  course  of  administration— p 


a;i:  where  •!• 


§  I.50S.  When  any  judgment  has  been  rendered  for  oi 


«ainst  the  testator,  intestate  in  liis  litetlme,  no  execution 
hall  issue  thereon  after  liis  death,  except  aa  provided  in 
action  six  hundred  and  eighty-six,     A  judgment  against 


k 


S§  1506-8  CtADIS  AOAIKST  mlATB. 

tho  deceflent  for  the  recorery  of  money  must  be  preae 
to  tha  execator  or  adniinisCrator  like  any  other  claim 
eiecutioQ  ia  actually  levied  upon  any  property  of 
decedent  before  his  death,  the  same  may  be  sold  fo 
satisfaction  thereof;  and  the  officer  makicetbe  sate  i 
account  to  the  eiecutor  or  administrator  foe  any  sui 
in  his  hands.  A  jiidfpnent  creditor  baviDg  a,  judgi 
which  was  rendered  afiainst  tho  testator  or  intesta 
his  lifetime,  may  redeem  an;  real  e9ta.te  of  the  doce 
from  any  sale  under  foreclosure  or  execution,  in 
manner  and  ^rith  lilie  effect  as  if  the  judgment  dt 
were  still  living.    [In  effect  March  28ch,  1874.] 

ion  of  »ilion— to  f  oreclosura  ot  mortasgo,  0  Cat.  li 

It  against  dacedent-lLmlCatlim  or,  19  CsL  07:  cMi 
be  pi^cDteil  liy  ubaeat  ciedltor,  !2  CitL  ds, 

iiereof— ffeaorally,  37  CaL  1«:  wliei 


i/cSPS 


g  1506.  A  judgment  rendered  against  a  decedent 

Ing  after  verdict  or  decision  on  an  Issue  of  fact,  but  bi 
judgment  is  rendered  thereon,  is  not  a  lien  on  the 
property  of  the  decedent,  but  is  payable  in  due  cour 
ad  ministration. 

g  1507.  If  the  executor  or  administrator  doubti 
correctness  of  any  claim  presented  to  him,  he  may  ( 
into  an  agreement,  in  wilting,  with  the  claimant,  to  i 
the  matter  in  controversy  to  some  disinterested  pei 
to  be  approved  by  the  Superior  Court,  or  a  judge  thfl 
Upon  tiling  the  agreement  and  approval  of  such  cou 
judge,  in  the  ofBoo  of  tlie  clerk  of  the  court  for  the  coi 
ID  which  the  letters  testamentary  or  of  adminlstrc 
were  granted,  the  clerk  must  enter  a  minute  of  the  c 
referring  the  matter  in  controversy  to  the  persoi 
selected;  or,  it  the  parties  consent,  a  reference  may  be 
In  the  court;  and  the  report  of  the  referee,  if  confiri 
establishes  or  rejects  the  claim  the  same  as  If  it  had 
allowed  or  lejected  by  the  executor  or  adminlatratoi 
judge.    [In  effect  July  16th,  1880.] 

§  1508.  The  referee  must  hear  and  determine  the 
ter,  end  make  his  report  thereon  to  the  court  in  whic 
appointment  Is  entered.  The  same  proceedings  shal 
Lad  in  all  respects,  and  the  referee  shall  Lave  tho  i 
powers,  be  entitled  to  the  same  compensation,  and  su 
to  the  same  control,  hs  in  other  cases  of  reference, 
court  may  remove  the  referee,  appoint  another  in 
place,  set  aside  or  confirm  bis  report,  and  adjudge  c 


I  in  actions  aKainBtezacutoTaoTadmiiilsCratoia,  and  the 

■dement  of  tho  conit  thereon  ebail  be  as  valid  and 
lectual,  in  all  respeU^,  as  if  tlia  same  had  been  rendeted 
I  a  ault  commenced  by  onlinaty  ptocesa. 

3  1509.  'When  a  jndgnient  is  recoTeied,  with  costs, 

^inst  an;  execQtor  or  administTator,  he  sball  be  indi-  ,-•>. 

idually  liable  for  such  costa,  but  tliey  must  be  allowed 

m  Id  his  administration  accuunts,  unless  it  appears  that  ~} 

(e  suit  or  proceeding  in  which  the  costs  were  taxed  was  * 

'osecuted  ur  defended  without  just  causa.  . .  vs 

g  1510.  If  the  eiecutor  or  administrator  Is  a  creditor  '"  T 

the  decedent,  his  claim  duly  authenticated  by  affldavit  '   "J 

ust  be  presented  for  allowance  or  rejection  to  a  judge  of  "  ^ 

e  Superior  Court,  and  its  allowaoce  by  the  Jud^e  is  "  j 

ifGcient  evidence  of  its  correctness,  and  must  be  paid  as  ''-'■m, 

her  claims  la  due  course  of  administration.    If,  Low-  ^1 

...  •!,,  judge  reject  tLe  claim,  action  thereon  may  bo  " 
nst  the  estate  by  the  claimant,  and  summons 

served  upon  the  judge,  who  may  appoint  an  ■"'"" 

torney,  at  the  eipense  of   tlie  estate,  to  defend  the  _, 

ition.    If  tho  claimant  rocoTcr  no  judgment,  be  must  "  !■ 

ly  all  costs,  including  defendant's  reasonable  attorney's  -  "• 

es,  to  be  liied  by  the  court.     [In  effect  April  leth,  "•  •- 

80. 1  — ■- 
}laiiD  of  sEOcDtor,  «tc.— sole  jUSereuce  Crom  tlukt  at  ordloarr  cred- 

rims  for  preHntaUon-same  M  lor  other  claims,  10  Cal.  182)  laCaL  _ 

§  1511.  If  an  executor  or  administrator  n^lecta,  for  ' 

'o  montbs  after  his  appoinuuent,  to  give  notice  to  cred-  j 

irs,  as  prescribed  by  Ibis  chapter,  the  court  must  revoke 
s  letters,  and  appoint  soine  other  person  in  bis  stead, 
lually  or  tbe  next  in  order  entitled  to  the  appointment. 

§  1512.  At  the  same  time  at  which  he  is  required  to 
turn  his  inventory,  tho  executor  or  administrator  must 
so  retom  a  statement  of  all  claims  against  the  estate 
hich  have  been  presented  to  him,  if  so  required  by  the 
urt.  or  a  judge  thereof,  and  from  time  to  time  thereafter 
1  must  present  a  statement  of  claims  subsequently  pre- 
'iited  1o  Lim,  if  BO  required  by  the  court,  or  a  judge  there- 
in all  such  atatements  lie  must  designate  the  names 
of  each  claim,  wlien  it  he- 


ld again 
ust  be  s 


cnioe  due,  ornill become dae,  and  whether  it  was  alio 
or  rejected  by  liim.    [In  effect  April  liith,  18S0.] 

SCBtamsnl  of  claims— claim  geucraUf ,  sec.  UWn, 
g  1513.  If  tliere  be  any  debt  of  tha  decedent  bea: 
iaterest,  wbetlicr  presented  or  not,  tlie  executor  or  adt 
Utcntor  may,  by  ordat  of  ilics  court,  pay  the  amount  t 
BCQUmulated  and  unpaid,  or  any  part  tliereof ,  at  any  1 
nlien  there  aresuSlcieut  fundn  properly  applicable  IL 
to,  wbetfaer  said  claim  be  tben  due  or  not;  and  late 
shall  thereupon  cease  to  accrue  upon  tlie  amount  so  p 
Tlila  Buctlon  does  not  apply  to  existing  debts,  unless 
creditor  consent  to  accent  the  amount.  [In  eSoct  J 
1st,  1874.  J 

iDtarBBl— sec.  IIMu:  atoppln^.  Mf.  P-ficp.  239. 

VTithoul  pissoDtatlan  of  claim— pl!<dgo  rcrkemcil,  My.P,  Rue 

PaTms&l  of  debti  of  sslalB— gcDcnUly,  soc.  IGU  cl  irg. 


SAUa  un>  coirvsrANaBS.       §§  1516-17 


CHAPTGB  vn. 
IF  BAIiES  AND  CONVETANCES  OF  PROP-  ^ 

BRTY  OP  DECBDENra  -> 

BT.  I.     BALES  IK  GBIf BHAI_  "  *■  i 

"       " r  FBRSOBAL  FROPERTT. 


IV.  e 


m. 

COHTIHKATIOB 


AETICLE  r.  "Tl 

Bales  in  Gebebal.  "2^' 

ISIR.  PsiBDHil  estile  flnt charscabls.    Real  estate,  vhen  (old.  ""J' 

IfilT-  No  BoJeB  valid  except  by  onler  of  Superior  CourE.  -^^ 

LMB.  Apnllcatlons  f  or  orQen  ot  eale.  "1l 

LtlS.  But  ono  petlUou,  order,  uid  tale  must  be  liMl  wtien  It  Is  pOBSI-  ^^ 

J  1516.  All  the  property  of  a  decedent  gliall  be  cliaqce-  .i^ 
0  with  the  payment  of  the  debts  of  the  deceased,  tbci 

cpenses  of  admiaistrntioii,  aod  the  allowance  to  the  fam-  l^ia, 

r,  except  as  utheririse  provided  in  ttiU  Cede,  and  in  tbt:  ',. 

ivil  Code.    And  the  said  property,  peraonal  and  real,  ^._. 

ay  be  sold  as  the  coutt  may  direct,  m  the  manner  pre-  __ 
:ribed  in  this  chaptei.    There  shall  bo  no  priority  an 

it  ween  personal  and  real  property  tor  the  above  pur-  ,_ 
jses.    [In  effect  July  1st.  1B74.] 

All  prDpenrchargsablefardebts,  (to.— Civil  Code,  sec.  UK:  order  "'' 

appropriauon,  CltU  Code,  me.  Ljw.  'f 
Penonai  and  real  propertr— VproprUted  without  dUCUictlaa,  Ki' 

Sold  ai  the  oontt  may  dl»ot-eec.  IIU7. 

S  1517,  No  sale  of  any  property  of  au  eatate  of  a  dece- 
ent  is  valid  unless  made  under  order  of  the  Superior 
ourt,  escept  aa  otherwise  provided  In  this  chapter.  All 
ilea  must  be  nnder  oath  reported  to  and  confiTmed  by 
ie  court  before  the  title  to  the  property  sold  paaaes.  [In 
lect  AprU  16th,  1880.] 
Revtarictira  lantnage  of  Motion— 9  Cal.  12T. 

Bale*  to  vhioh  lactlon  Inapplicable  —  it  Oal.  U!;  IB  Cal.  291;  21 
.iropertr, 49 Cal. 4m:  under  «illl,MCil. 


S§  1518-22       sAi-Tca 

§  1518.  All  petitiooa  for  orders  of  sale  rnnst  be  in  1 
ing.  setting  forth  tba  facts  showing  the  sale  to  bo  m 
sary,  nml,  upon  the  hearing,  anj;  person  interested  in 
estate  inftj  lile  bia  written  objections,  wiiich  muai 
heard  itnd  determined.  A  failure  to  aat  forth  the  f 
Hbowing  Ibn  sale  to  be  neReaaary  will  not  invalidate 
Biibaeijuent  proceed inga,  if  tlie  defect  ba  supplied  l)j 
proofs  at  the  iiearioj;,  and  the  general  facta  Bbowing 
Decessity  be  ntated  in  tlie  order  directing  the  sale, 
effect  JtilylBt,  1874.] 
breEoIarltr  in  bbIb-do  Eollatenl  attack  for.  33  CaL  !««. 


3  1519.  When  it  api 


SB" 


he  court  thst  the  ei 
a,  sale  of  ail  the  pro 


iDBolvent,  or  that  it  wlil  require  a  sale  of  ail  the  prop< 
of  the  estate  of  every  character,  to  pay  the  family  ali 
ance,  expenses  of  administration,  and  debts,  there  i 
be  but  one  petition  fiieil,  but  one  order  of  aalo  made, 
bnt  one  sale  bud,  eicapt  ia  the  case  of  perishable  prope 
which  may  be  sold  as  provided  In  aection  fifteen  huni 
and  twenty-two.  Tbe  court,  wh^u  a  petition  for  the  : 
of  any  property  for  any  of  tlie  purposes  herein  namei 
presented,  muat  inquire  fully  into  the  prlibable  amt 
required  to  make  all  such  paymenta,  and  If  thera  be 
more  ustata  tban  aufBcient  to  pay  the  same,  may  req 
but  one  proceeding  for  the  sale  of  tbe  entire  estate. 
RUch  case  the  petition  must  set  forth  aubatantially 
facts  required  by  section  fifteen  hundred  and  tbirty-se' 
pn  ofifeot  April  latli,  1S80.] 

Oidera-^enBraUy,'lnprol)atB  matlers,  nee  17M. 

Ons  patlUon— (or  realty,  B»lB  of  pfrigniUW  on,  bbcb.  li3«,liJ9i 

ARTICLE  It, 


much  other  personal  property  as  may  b 
the  allowance  made  to  tbe  family  of  tbe  decedent.  Tin 
der  for  the  sale  may  be  made  without  notice;  but  tbe  ei 
utor,  administrator,  or  special  ad mlniatrator  is  reaponii 


for  tlia  property,  unless,  after  making  a  Bwom  leturn  and 
ID  a  proper  showiug.  tbs  court  abell  approve  the  sale 

Tetixloa—aec.  U18. 

Older  for  flu  Bala— eec.  ISIS. 

§  1523.  If  olaima  against  the  estatehave  been  allowed, 

mcl  a  Hate  of  property  is  uecessary  for  tlieir  payment,  or  .m^ 

or  the  expenses  of  administration,  or  for  tlie  payment  of  J'' 

egacies,  tlie  esecotor  or  administtator  may  anpty  for  an  ^^i 

irder  lo  sell  ao  much  of  the  personal  property  as  may  be  * 

lecessary  llierefor.    Upon  filine  liis  petition,  uotlco  of  at  ^  •» 

eaat  five  days  muat  be  giveu  of  the  heariog  of  tbo  appli-  ,  _. 

nation,  either  by  posting  notices  or  by  advertising.    He  ■      ' 

nay  also  make  a  similar  application  from  time  to  time,  so  **  ~ 

ODg  as  any  personal  property  remains  in  bis  hands,  and  fi 

ale  thereof  is  necessary.    If  it  appear  for  the  best  inter-  -  -^ 

!St3  of  the  estate,  he  may,  at  any  time  after  Jiling  the  in-  -  -^ 

'entory,  in  like  manner,  and  after  glvini;  like  notice,  ap-  "J- 

ily  for  and  obtain  an  order  lo  sell  tne  wiole  of  the  per-  Z^, 

onal  property  belonging  to  the  estate,  whether  necessary  "31 

o  pay  debts  or  not.    [In  effect  April  leth,  1880.]  -^ 
MoUcs  by  adTBrti«iog-flfle  aec.  HOa. 


§  1524.  Partnership  interests  or  interests  belonging  to 
.ny  estate  by  virtue  of  any  partneislitp  formerly  exist- 
Qg,  interests  in  personal  property  pledged,  and  cho.'^es  in 
£tion,  may  be  sold  in  the  same  m3.nncr  as  other  personal 
iroperty,  when  it  appears  to  be  (or  the  best  interest  of 
he  estate.  Before  confirming  the  sale  of  any  partnership 
nterest,  whether  made  to  tbe  surviving  partner  or  to  any 
ither  person,  the  court  or  judge  must  carefully  inquire 
ato  the  condition  of  the  partnership  afFairs,  and  must  ex- 
mine  the  surviving  partner,  if  in  tbe  county  and  able  to 
le  present  in  court. 

1J8». 


§  1525.  If  It  appears  that  a  sale  is  necessary  for  the 
layment  of  debts  or  tbe  family  allowance,  or  for  tbe  best 
Dierest  of  the  estate  and  the  persons  interested  in  the 
iroperty  to  he  sold,  wtietherit  is  oris  not  necessary  to  pay 
he  debts  or  family  allowance,  the  court  or  judge  must  or- 
i«r  it  to  be  made.  In  making  orders  and  sales  for  the  pay- 
ueot  of  debts  or  family  allowance,  sncb  articles  as  are 
lOt  necessary  for  the  support  and  subsistence  of  the  fain- 
ly  of  the  decedent,  or  are  not  specially  bequeathed,  must 
«  first  Bold,  and  tbe  court  or  judge  must  so  direct.  [In 
iffect  July  1st,  1874.] 

Spooial  bsqnett— uld  ror  debU,43CB],  191. 


§  1526.  The  Bale  of  peisoDBl  property  must  be 

public  auction  for  Bucli  monay  or  currency     "  "^ 


may  direct,  and  after  public 


«  ^ven  II 


ill  timet 


least 


or  by  publication  in  a,  newspaper,  or  iKitli,  conl^iniug 
time  and  place  of  aale,  and  a  iDtief  deecripiion  of 
property  to  be  aold,  unless  for  good  reaaon  ulioivn 
court,  or  a  judge  thereof,  orders  a  private  sale  or  !i  slio: 
notice.  Public  sales  of  such  property  must  \ir.  lu.idt 
the  court-house  door,  or  at  the  reaidenceoC  tlicdfcedi 
or  at  some  othei  public  place:  but  no  sale  shall  be  m 
of  any  personal  property  which  is  not  present  :it  the  t 
of  sale,  unless  the  court  otherwise  order.  [In  i.  ffcet  A 
Ifitb,  1S80.] 
Sals  of  psnonal  propeitr— on  InsuOlcleiit  notice,  M  least  toldi 

Fnblio  lals— p[l*ato,  objectionable,  12  CsL  191. 
Hotios  br  poMot— required  wbea,  n  CiiJ.  MO. 


ocsedluss  to 


§  1529.  When  it  appears  from  the  inventory  of 
estate  of  any  decedent  that  bis  estate  consiats  in  vrholi 
in  part  of  mines,  or  interests  in  mines,  such  mines  or 
terestsraaybe  sold  under  the  order  of  the  court  hav 
jurisdiction  of  the  estate,  as  hereinafter  provided- 
effect  April  16th ,  1880.] 

§  1530.  The  executor  or  administrator,  or  any  heir 
law,  or  creditor  of  the  estate,  or  any  partner  or  mem 
of  any  mining  company,  In  which  interests  or  shares 
held  or  owned  by  the  estate,  may  file  in  the  coui-t  a  p 
tion.  In  writing,  setting  forth  the  seueral  facts  of 
estate  being  then  in  due  course  of^  administration,  f 

Sarticularly  describing  the  mine,  interest,  or  shares  w.h 
.  is  desired  to  sell,  and  particularly  the  condition  : 
situation  of  the  mines  or  mining  interests,  or  of  the  a. 
tng  company  in  which  such  interests  or  shares  are  lit 
aiS  the  grounds  upon  which  the  sale  is  asked  to  be  ma 
[In  effect  April  16'^    

pfllllloQ  for  sale.  Keaer^y.aei 


its— petKlon  defertlTB  for  DDt  de- 


:?| 


§  1531.  tfpOB  the  preaentaticn  of  huoIi  petition,  the 
mn,  or  a.  judRo  tliEreof ,  miiat  make  an  order  directing 


,  _.  _  judRo  t , ..   _  .   . 

ill  persons  interested  to  a])iinar  before  Buch  c 
time  and  plane  specified,  not  Icai  than  four  or  uiv 
ten  weeks  from  the  tirae  o!  making  BUch  order,  t 
»use  wliy  an  order  aLould  not.  be  ([ranted  to  tbe  " 
It  administrator  to  sell  siitli  mine,  mininK  i 
iLares,  or  ntocka,  asare  set  fonli  in  tlie  petition  and  belong-  . 

iDg  to  llie  estiite.    A  co|iy  of  the  order  to  hIiow  cause  -  »■ 

must  be  personally  served  on  iill  persons  interested  in  tlie  ;  y,. 

state,  at  least  ten  days  l>pfnre  tlie  time  appointed  for  ,  _ 

learing  the  petition,  or  piililished  at  least  four  successive  .  -^ 

Teeks  in  such  newspaper  ns  snch  court  or  judge  shall  _    B 

Ipecify.    If  all  persona  interested  in  the  estate  signify  in  _  p 

sriting  their  assent  to  aiicli  sale,  tbe  notice  may  be  dis-  ;,_ 

>enaed  with.    [In  effect  April  Itlth,  1880.J  ^ 

Pablication  ot  noUcB-sec.  Mur,. 

Beasonabls  nonce— o[  sale  ot  .stacks,  constmed,  33  Cal.!U. 

8  1532.  If,  nponheariiigllie  petition, it  appears  to  the 
latialaction  of  tlie  court  lliat  il  is  to  the  interest  of  the 
jstate  ibat  such  raining  property  or  Interests  of  the 
atate  should  be  sold,  or  that  an  immediate  sale  ia  neces- 
lary  in  order  to  secure  iho  just  rights  or  interests  of  the 
niniDg  partners,  or  tenants  iu  common,  such  court  must 
sake  au  order  authorizing  tlie  executor  or  administrator 
ji  xell  such  mining  interesis,  mines,  or  shares,  as  hereiu- 
ifter  provided.     [In  effect  Aiiril  16th,  )6S0.] 

§  1533.  Ait«r  the  order  of  sale  is  made,  all  further 
itoceedings  for  the  sale  of  such  mining  property,  and  for 
jbe  notice,  report,  and  coniirmatJon  tnereot,  must  be  in 
Mnformity  \rtth  the  provi.fiona  of  article  four  of  this 
Jiaptei. 

AETICLE  IV. 

Tax  Salk  o*  Keal  Estate,  yntbbestb  THSBEtB.  amd  Cob- 


I.  'Wbat  the  order  of  ule  m<at  coulala.    Hay  Ik 

I.  Interfslea  persODS  tnw  apply  tm  orOer  of  ii 

I.  To  deUier  copy  oE  order  to  executor. 

r.  Moclraols^e. 

I.  TiuM  aua  plai«. 

I.  Prtvato  tale  ol  real  eiute,  how  made,  and  nol 

im  credit ,  how  secure 
.i<ie  sale  and  wfienrexalt 

Tf'flenOTdeFtlconilrBialloii  Ib  to  be  made  ani; 

s».  Conveynucea. 
■"  Onlerof  oo""~ 

Mo^caot  postpoueiunit. 

Sale  of  real  estou  to  pay  lencies. 

Wlierajwyinenti>I<leciU,eic..proTl<l«i 

Ml.  Balewuboutorder.   Hay requlce secui 
MS.  wbere  prorlglon  by  wiulniuficlent. 
Wt.  EMateiiil>lecttadeUa.etc. 

'"    " "lutlonamOfWlmMe*. 

'-leorlandimaybeBold,  h 


lun.  VtulialdeTol 

Bli  recelnl 

I  isn.  Admliilstratntaod  e] 

I  isTJ.  iSSuMaa  ot  actlODa  tor  vacatlnir  sale,  etc. 

I  1^  lowtaatcasespi'ecedliiKeectloa  nol  to  apply. 

I  ling.  Aeeonntot  lale  to  be  returned. 

j  UTfi.  ExecDMT.  etc,  not  to  be  purcbsaer. 

§  1536.  Wlien  a  salH  ot  property  of  the  eatSite  is  n 
easary  to  pay  the  allowacce  of  the  family,  or  tho  iJe 
outstiLndine  aeaiDBt  tlie  decedent,  or  tlie  debts,  ezpeoe 
or  cbargfs  of  ailmiuiatratioii,  or  legacies,  the  ezecutoi 
administrator  may  also  sell  any  leal  aa  well  aa  perso: 
property  of  tbe  estate  for  tliat  purpose,  upon  tbe  ordci 
tho  court;  and  an  application  for  the  sale  of  real  prope 
may  also  embrace  the  sale  of  personal  property, 
effect  April  IQtb,  1880.] 
Sale  of  roalty— authorized ,  aec.  ISlfli  interest  under  contracts  i 


S9Cal.  l;aj  H  Cal.sss. 

^s  with  Btatato-enfficient,  16  Cal.  fO. 


Debts  ontBtandlng  againat  the  decodeat— proof  of  eilstenee 
Gal.  3LA:  objection  that  estate  not  chargeable,  not  to  be  ralaed  coJ 
erally,4f>  Cal.  4j7:  cover  mortnoe  by  married  woman  to  hciuv  t 
()and?a  debt.  My.  P.  Bep.  IBl.  ' 

E^>eiu«  of  af    '   ' 


EOl  (Ul£3  AMD  OOMVBTAHCIBB.  gg  1937-8 

§  1537.  To  olitain  such  order  for  fbe  sale  of  teal  prop- 
Bity,  Le  mast  present  a  Terified  petition  to  the  Snperiot 
[yomt,  or  a  judge  tliereof,  settlne  fortb  tlie  amount  of  per- 
lonal  estate  that  has  come  to  liis  hands,  and  liow  much 
-hereof,  if  any,  remains  undisposed  of;  the  debts  out- 
ita  a  (ling  against  the  decedent,  as  far  as  can  be  ascertained 
IT  estimated ;  the  amount  due  upon  the  family  allowance, 
ir  that  will  be  due  after  the  same  has  been  in  force  for 
me  year;  the  debts,  expenses,  and  chaises  of  adminia- 
■lation  already  accrued,  and  an  estimate  of  what  will  or 
nay  accrue  during  the  administration;  a  general  descrip- 
iion  of  all  the  real  property  of  which  the  decedent  died 
leized,  oi  in  which  no  had  any  interest,  or  in  which  the 
Slate  has  acquired,  any  interest,  and  the  condition  ami 
'alne  thereof,  and  whether  the  same  be  community  oir 
eparate  property;  the  names  of  the  legatees  and  de- 
'iseea,  if  any,  and  of  the'heirs  of  the  deceased,  ao  far  as 
:nown  to  the  petitioner.  If  any  of  the  matters  here 
inumeiated  cannot  be  ascertainea,  it  must  be  so  stated  in 
lie  petition;  but  a  failure  to  set  forth  the  facts  showing 
he  Bale  to  be  iiecesaaTv  will  not  invalidate  the  subsequent 
iroeeedings,  if  the  delect  be  supplied  by  the  proofs  at  the 
tearing,  and  the  general  facts  showing  such  necessity  be 
tated  in  the  decree.  [In  effect  April  IGth,  1S8D.] 
7eTlflsit  petiUoD— want  ol  verification,  held  talal  In  Katata  oC  Bo- 

_«    ,_.^„._.  — ,   J. "OB:  wlienbyaqyoiberperaon. Bee. 

-'■ ■ ionla  DriBCai.«3: 


??'^eS: 


DBBcrlpUon  of  re. 


■11 


r  judge,  from  auch 

_, -. ^aty  to  sell  the  whole  or  somp 

tortion  of  the  real  estate  for  the  purposes  and  reasons 
ucntiolled  in  the  preceding  section,  or  any  of  them,  such 
letitioa  must  be  filed  and  an  order  thereupon  made, 
lirectiag  all  persons  interested  in  the  estat«  to  appeal: 
ii;fore  the  court,  at  a  time  and  place  specified,  not  less 

naking  such  order,  to  show  cause  why  an  order  should 


SS  1539-41       Buxe  axd  cotmiAscse 

not  lis  CTants 
mncli  ot  tber 


§  1539.  A  copy  of  tlia  order  to  show  cause  mual 
perBonally  aacved  onallpereons  interested  ia  the  est 
any  general  guaidian  of  a  minor  bo  lutereBted,  and 
legatee,  or  devisee,  or  heir  of  tliQ  decedeut.  provided  t 
Bre  residents  of  the  county,  at  least  ten  days  before 
time  appointed  for  hearing  the  petition,  or  be  publia 
four  BucceBBive  weeks  in  such  newspaper  in  the  cou 
aa  the  court  or  judge  sliall  direct.  If  all  persons  ii 
ested  in  tlie  estate  join  ia  the  petition  for  tlie  sale,  or 
nify  In  writing  iheir  assent  tliereto,  the  notice  maj 
dispensed  with,  and  tbe  liearing  may  be  had  at  any  ti 
[In  effect  July  lat,  187i.] 

NoUceB  to  all  psrwinslolerewed— requlremenWotMctlon.s 


.  9  CaJ.  It 


t  of  titl»-hi  notlcs  I 


Is,  porcbuerHhouia  not  de] 


§  154(1  The  court,  at  the  time  and  place  appointei 
auch  order,  or  at  such  other  time  to  which  the  hea: 
may  he  postponed,  upon  satisfactory  proof  of  pers* 
service  ot  publication  of  a  copy  of  the  order,  by  affid. 
or  otherwise,  if  tjie  consent  in  writing  to  such  sale  of 
parties  interested  is  not  liled,  must  proceed  to  bear 
petition,  and  bear  and  examine  the  allegations  nnd  pr 
of  the  petitioners,  and  of  alt  persons  interested  in 
estate  who  may  oppose  the  application.  All  cla 
against  the  decedent  not  before  presented,  if  the  pe 
of  presentation  has  not  elapsed,  may  bo  presented 
passed  upon  at  the  hearing.  [In  effect  April  Itith,  ISM 
OppOBlog  appUcBIlaD—panilB,  grounds,  elc,  My.  F.  Rep.  7;  U 


itr  nlldlty,  7  CsL  m 


§  1541.  The   executor,  adminiBttator,  and  witne 

may  be  examined  on  oath  by  either  party,  and  proces. 
conii>el  them  to  attend  and  testify  may  be  issued  by 
contt  or  judge,  in  the  same  manner  and  witb  like  eSec 
in  otter  cases,    lla  effect  April  lUth,  18S0.J  . 

FroiailiijE  sttmdanc»i  Btc.—aec.  1986  a  uq. 


g  X5M-4 

§  1542.  If  iC  appears  neceasar;  to  eell  a  part  of  the 
ea!  estate,  and  iliat  Ijy  a  Bale  thereof  the  residue  of  the 
atate,  real  or  pergonal,  or  some  specific  part  thereof, 
rould  ho  croiilly  injured  or  diminisbed  iu  value,  or  sul> 
Bctcd  to  esjieiise.  or  riiodered  uuptofitable,  or  that  after 
jiyBuch  Bale  the  ri'F;i due  would  be  so  small  in  quantity 
rTalua,  or  wcmld  he  at  suuh  a  character  with  refereuce 
o  ita  future  disjiosition  among  the  beirs  or  devisees,  as  "j 

learly  to  render  it  for  the  best  interest  of  all  coacemed  , 

bat  tile  Enmet^lioulil  be  sold,  tbe  court  may  authorize  the  -A 

ale  of  the  whole  osfata,  or  of  any  part  thereof  necessary 
,iid  for  the  best  iuterest  of  all  concerned.  ■  ^" 

Sale  Df  whole  of  leal  aatats  ~-oider  for,  when  not  coUateiBl);  ',  af*- 

§  1543.  If  the  court  la  satisfied,  after  a  full  hearing  '  *^| 

ipon  the  petition  ami  au  esamination  of  the  proofs  and  ■■» 

lleffations  of  tlie  parties  interested,  that  a  sale  of  tbp.  •••' 

rliolK  or  some  portion  of  tbe  real  estate  is  necessary,  far  '  "% 

,ny  of  the  oauses  menrioned  in  this  article,  or  it  such  sale  -^ 

«  oasented  lo  by  all  the  persons  interested,  an  order  "^11 

mat  ha  mado  to  sell  tbe  whole,  or  so  much  and  such  * 
lorta  of  llie  real  I'sviXS  described  in  the  petition,  as  the 
ourt  shall  judge  Jitcesaary  or"- — "-'-' 

§  15f4.  The  < 

le  sold  nod  Hie 

in  a  credit  not  oxcuiiuiuK  one  year,  payaoie  m  gross  orin 
nstallmcuta,  and  in  sucE  kind  of  money,  with  Interest,  ai 
bo  court  may  diti;(;t.  The  laud  may  be  sold  in  One  parcel 
ir  In  subdivisions,  aa  ihe  executor  or  administrator  shall 
udge  most  honeilL'ial  to  the  estate,  unleas  the  court  other- 
rise  specially  dirLxts.  If  it  appears  that  any  part  of 
neb  real  estate  hiis  heen  devised,  and  not  cbarged  in 
nch  devise  iviib  the  payinent  of  debts  or  legacies,  the 
ourt  must  onltr  lliu  remainder  to  be  sold  before  that  so 
ieviscd.  Every  suth  sale  must  be  ordered  to  be  made 
il  public  auction,  imlflss,  in  the  opinion  of  the  court,  It 
lonld  benelit  the  i^.-stale  to  sell  the  whole  or  some  part  of 
Bch  real  estate  at  private  sale.  The  court  may.  if  tbe 
ame  is  asked  fur  in  the  petition,  order  or  direct  such 
«al  estate,  or  any  pari  thereof,  to  be  sold  at  either  pub- 
ic or  private  sale,  in  tlie  executor  or  administrator  shall 

ndge  to  be  roast  beneficial  for  the  estate.    It  the  e: *'- 

'  ""■   ■---  —  —  negleDta  or  --' '-  — ' '' 


Sale  In  parmaii 


9of  ai 


§  1S45.  If  Iho  eiecutor  or  BtlmlnlBtratcr  nej^lec 
apply  for  an  order  of  snle  when  it  is  neceBsacy,  any 
Hon  may  make  applicalion  tlierefor.  in  tlia  aama  ma 
as  the  executor  or  administcBtor,  and  notice  thereof  i 
begiven  to  the  eiecutor  or  administrator,  before  tlie  I 
log.  Tbe  petition  of  sncli  applicant  must  contai 
many  of  thu  matters  set  forth  la  eectioa  fifteen  bun 
and  thirty-seven  as  lie  can  ascertain,  and  the  decn 
sale  must  tlx  the  period  of  lime  within  which  the  ei 
tor  or  administrator  must  make  the  sale. 

§  1546.  Repealed  July  1st,  1874. 

^1947.  ^hen  a  sale  is  ordered,  and  is  to  be  mat 
lie  auction,  notice  of  the  lima  and  place  of  nale  i 
be  posted  in  tbrce  of  tlieiuost  publicplaces  in  tbe  co 
in  wliicb  the  land  is  situated,  and  published  in  a  nei^ 
per,  if  there  be  ouo  printed  in  the  same  county,  b 
none,  then  in  sticli  paper  aa  tlje  court  may  direct 
three  iveeka  Buccossively  next  before  the  sale;  the  ] 
and  tenements  to  bo  sold  must  be  detertbed  with  ' 
mon  certainty  in  the  notice. 
Thnoinela'  pnbUcatlonof  notics— irIiatcDiutlCutea,U7.P. 

§  154&  Sales  at  public  auction  must  be  made  lu 
county  where  Uio  land  is  situated,  but  when  the  ]ai 
Hitnatcd  in  two  or  more  counties  it  may  be  sold  in  ei 
Tbe  sale  must  bo  made  between  the  hoars  of  nine  o'c 
in  the  morning  nnd  the  setting  of  the  sun  on  the  ( 
day,  and  must  be  made  on  the  day  named  in  the  noti 
Bate,  unless  the  same  is  postponed. 


PoalpoQ 


t  of  aals- 


§  1549.  When  a  sale  of  teal  estate  Is  ordered  t 
made  at  private  sale,  notice  of  the  same  must  be  pc 
up  in  three  of  the  most  public  places  in  the  count 
which  the  land  is  situated,  and  published  in  a  nawspi 
if  there  beone  printed  in  the  same  county;  if  none, 
in  such  paper  aa  the  court  or  a  judge  thereof  may  di 
for  two  weeks  successively  next  before  the  day  on  on 
whicli  the  sale  is  to  bo  made,  in  wliich  the  lands  and  1 
menta  to  be  sold  must  be  ilescrlbed  with  common 
(ainty.   The  notice  must  state  a  day  on  or  after  whicJ 


D  CONVETANCBS, 


:e  offers  or  bids  will  be 
[au3t  be  aC  least  fifteen 
notice;  and  the  sale 


within  six  months  ihereaftec.    The  bids  or  offara  must  be 

la  writing,  and  may  be  left  at  the  place  deaiKnated  in  the 

notice,  or  delivered  to  the  executor  or  adminiatrator  per-  '  . 

atmally,  or  may  bo  filed  in  the  office  of  tlve  clerli  of  the 

court  to  wlui;li  tbe  return  of  Bale  must  be  made,  at  any 

timeaftecthofitstpublicationof  the  notice  and  before  the 

making  of  the  sale.    If  it  be  shown  that  it  will  be  for  the  ' 

beat  interest  of  tlie  estate,  the  court  or  judge  may,  by  an  -. 

order,  shorten  tha  time  of  notice,  which  soaU  not.  hoiv-  ,_, 

ever,  be  lesa  tlian  one  week,  and  may  provide  that  tbe  — &^ 

Bale  may  be  made  on  or  after  a  day  leas  than  fifteen,  but  _  B 

not  less  than  eight  days  from  the  first  publication  of  the  ^  . 

notice,  in  wiiich  case  the  notice  of  sale,  and  the  sale,  may  ',  ,_ 

be  made  to  correspond  with  such  order.    [In  effect  April  ^ 

16th,  13S0.]  '"J, 

§  1550.  No  sale  of  real  estate  at  private  sale  shall  be 
oonfirmeil  by  tbe  cotirt,  unless  tbe  sum  ofiered  is  at  least 
ninety  percent,  of  tbe  appraised  value  thereof,  nor  unless  -"- 

such  real  estate  has  been  appraised  within  one  year  of  tbe 
time  of  such  sale,  If  it  has  not  been  so  appraised,  or  if  the  '-i*- 

court  is  satislied  that  tbe  appraisement  is  too  high  or  too  -  — 

low,  appraisers  must  be  appointed,  and  they  must  make  ■  — 

an  appraisement  thereof  in  the  same  manner  as  in  case  of 
an  original  appraisemeut  of  an  estate.  Tiiia  may  be  done 
at  anytime  befora  the  sale  or  the  confirmation  thereof.  -  — 

S1551.  Tbe  executor  or  administrator  must,  when  the 
•ale  is  mado  upon  a  credit,  take  tbe  notes  of  the  put-  :F 

chaser  for  the  purcbase-mouey,  with  a  mortgage  on  tbe 
property  to  secure  their  payment. 

Oredll  sale-lTilareat, »  Cal.  Ml. 

Farmeni  by  ofisel-an  mortgase  claim,  M  CsL  UK. 

g  1552.  Xho  executor  or  administrator,  after  making 
any  sale  of  reiil  estate,  must  make  a  return  of  bis  pro- 
ceedings to  the  cODit.  which  must  be  filed  in  the  oftice  of 
the  clerk,  at  anytimeaubsequentto  the  sale.  A  bearing 
upon  the  return  of  the  proceedings  may  be  asVed  for  in 
toe  return  or  by  petition  subsequently,  and  tbereupoa  the 
court  or  judge  must  fix  tbe  day  for  the  hearing,  of  which 
notice  of^atTeastten  days  must  be  given  by  the  clerk,  by 
notices  posted  in  three  public  places  in  the  county,  or  by 
publication  in  a  newsjiapei*,  or  both,  as  tbe  court  or  judge 
COBK  Civ.  Fboo.-4S. 


Bball  direct,  and  must  lirieflr  indicate  tbe  land  sold 
Bum  for  wbicli  it  was  sold,  and  must  refec  to  the  re 
for  furtber  particulars.  Upon  the  hearing,  tlio  court  I 
eiamine  the  return  and  wftneaaea  in  relation  to  the  s 
and  if  the  proceediuss  irere  unfair,  or  the  Gum  bid  dij 
portlonate  to  the  value,  and  if  it  appear  that  a  sun 

II 1.  i,:.i  „.  1 — .  t —  ^gj  cant.,  exclusive  o( 

,     e  obtained,  thu  court 

t  another  to  be  liad,  of  » 

notice  must  be  given,  and  tbii  sale  in  all  reajiect  3  cond  v 


I^Ht^'ol 


,  __   aale  had  taken  plac 

pi<r  cent,  more  in  amount  tban  that  named  in  i.i}e  re 
1)i>  made  to  the  court  in  writing,  by  a  responsible  pei 
it  is  in  the  discretion  of  the  court  to  aocept  such  oSei 
cuofirm  the  aale  to  such  person,  or  toorder  a  new  sale, 
effect  April  16th,  1880.] 

3alD>  nnder  will— sec.  isei. 

SoMce  of  petltlan  for  conflrmatloii  of  tals— description  of 

HsBiiag—proTlalon  deslgnedonly  toKcnie  talrpiIcF,20CaL  1 

IncrsBHd  bid-4e Cal. 3B3i  49Gal.4W. 

§  1553.  Wbenreturnoftliesaleismadfiaud  filed, 
person  interested  in  the  estate  may  file  wrltti^n  objecl 
to  the  coniirmacion  thereof,  and  may  be  beard  thci 
when  the  return  is  beard  by  the  court  or  judge,  and 
produce  witnesses  in  support  of  hia  objections. 

Objection  by  peraoa  intoieBted— entetles  on  additional  bood  al 

51554.  If  it  appears  to  the  court  that  the  sale  w: 
I7  made  aud  fairly  conducted,  and  that  the  sum  hid 
liot  disproportionate  to  tbe  value  of  the  property  s 
imd  that«greater  sum,  as  above  specified,  cannot  b 
tained,  or  if  the  increaaed  bid  mentioned  in  set 
fifteen  hundred  and  fifty-two  be  made  and  acreptei 
(he  court,  the  court  must  make  an  order  eoniinniiig 
sale,  and  directing  conveyances  to  be  exct-uicd. 
sale,  from  that  time,  is  confirmed  and  valid,  n  [iil  a  < 
lied  copy  of  the  order  confirming  it  and  diiutting 
veyances  to  be  eiecuted,  must  be  recorded  in  the  t 
of  the  recorder  of  the  county  in  which  the  land  sold  is 
at«d.  If,  after  the  confirmation,  the  purchaser  neg 
or  refuses  to  comply  with  the  terms  of  sale,  the  court  1 
oil  motion  of  the  executor  or  administrator,  aod  : 
notice  lo  the  pnrohaser,  order  a  resale  to  be  made  of 
property.    IT  the  amount  realized  on  such  resale 


§  1S57.  If,  a 

t  t)ie  time  appointed  for  the  Bale,  the  ea- 

t^ltOT  or  ad^i: 

uiatmtor  deems  it  for  the  Interest  of  all 

peraons  no  lie  err 

le.d  therein  that  tlie  same  be  poatponed,  be 

maj  poatpoue  : 

It  from,  time  to  time,  not  exceeding  in  all 

tbiee  mombs. 

g  1558.  In  ca»e  r>f  a  postponement,  notice  thereof  must 
bo  given,  by  a  public  declaration,  at  the  time  and  place 
lliBt  appointed  for  Tb«  sale,  and  if  tbe  postponement  bs 
for  more  tban  cue  day,  further  notice  must  be  given,  by 
ppsting  notices  in  three  or  more  public  places  in  tba 


H 


R>wer  to  confirm  sale— oul7  wTiere  Jorlatllction  h&a  atlacliflfU  IS 

Onler  conflrming  sale— JblBCt  of  reiinlring,  20Cal.l21;  wheaTOlil, 
UCsl.lS:  proof  of  iintica  before,  and  recital  In,  MO.  ISM:  lecordlng 

Sole  to  sabatitntod  biiIder~-Talld,»C>Liai. 
Eeaalo— ortlpred  on  pnrcbaser's  default.  My.  P,  Kep.  153. 

VscHtlns  oidor  of  cunfirmatloo'lnentBclent  eroond  Tor,  Uy.  F,  ^ 

EEp.223:  5auiot  iefsiiiotii!e,JiiaCtB«8,4»CaLieo.  .J 

g  1555.  ConTpyiincea  must  thereupon  be  executed  to 
the  purcbasor  by  the  executor  or  administrator,  and  they 
must  refer  to  the  orders  of  the  court  authorizinc  and.  con- 
finning  the  sale  of  tbe  property  of  the  estate,  and  direct! ng  '^ 

eonveyauces  thereof  to  be  executed,  and  to  tbe  record  of  '" 

Ihe  order  of  oonlirmallon  in  the  office  of  the  county  re-  fj 

corder,  either  by  the  date  of  such  recording,  or  by  the  date,  -^ 

volume,  and  page  of  tlie  record,  and  suon  reference  shall  ■•' 

have  the  same  effect  as  if  the  orders  were  at  large  in-  -J 

serted  in  tbo  conveyance.    Conveyances  so  made  conTey  -"^ 

all  the  right,  title,  iolereat,  and  estate  of  the  decedent  in  "'J\ 

the  ptemiaes,  at  the  time  of  his  death ;  if  prior  to  the  sale,  ■ 

by  operation  of  lnw  or  otherwise,  the  estate  has  acquired 
any  right,  title,  or  interest  In  the  premises,  other  tban  or  — 

in  addition  to  that  of  the  decedent  at  the  time  of  hia 
death,  such  right,  title,  or  interest,  also  passes  by  such  :tt 

convayances.     [In  effect  April  16th,  1880.]  .— 

QtmTfljancea — execution  enforced, &9  Gal.^DS:  tlUe  acquired  by,&  *'i^ 

CaLlSS,  ISl:  IF)  Cal.  (97!  InxUd  where  petition  did  not  give  Jnrisdlc-  -<_ 

Hon.lBCal.  4Hl;2UCal.  iS8. 

SX556.  Before  any  order  is  entered  conflrming  the 

i.  It  must  be  proved  to  tbe  satisfaction  of  the  court  ... 

that  notice  was  given  of  tbe  sale  as  prescribed,  and  the  I 

order  of  confirmation  must  show  that  such  proof   was  ' 


g§  1559-63  SALES  AKD  CONTXTAMCXS. 

connCv  wliere  tbe  laud  la  aitnated,  or  pntliafaiiuc  tbe  si 
or  both,  as  tbe  time  and  clrcamBtauceB  will  admit. 

Pnbllthlng  notiaa— sac.  1701. 

g  1559.  Repealed  Jul?  1st,  18T4. 

§  1560.  If  tbe  testator  makes  piovislou  by  bis  tril 
designates  the  estate  to  be  appronriated  for  the  pajt 
of  bis  debts,  tbe  expenses  of  admiDistration,  or  fai 
expenses,  they  must  be  paid  according  to  such  provl 
ai  designation,  out  of  the  estate  thus  appropriated,  S( 
as  the  same  is  BUfflcient. 

InsnSoieut  pioriilon— Id  nlU,  eSeeC  of,  Bee.  1982. 

FaTiUBiit  of  debts  and  sipsnaaB— geaerall;,  bbc.  VM:  ordi 


ben  propert; 

irity  fs  given 


i  the  will  to  sell  property. 


and   with  or  without  notice,  i 

iaiea,  as  in  other  cases;  and  if  directions  are  given  in 
will  OS  to  the  mode  of  selling,  or  tlie  particular  prop< 
10  be  sold,  such  directions  must  be  observed.  In  ei 
ease  no  tjtlii  passes  unless  the  sale  be  confirmed  by 
eoiin.  [In  effect  April  16tb,  ISSO.] 
Bales  ij  leitamontary  aalhoiily— no  order  nixeauf,  U  Csl 

Hill,  sii'Cal.  138!  tltio'ljy  oiciatdrt  dpcil.'is' CaJ.MSi  21^,  W: 
cleacyof  power,  ICal.JSSi  3D  Csl, 567:  at  private  Bale,  valid,  1  Csl 

OonducI  of  ule— U  Cal.  490  ^10  CaL  OT. 

Retum  at  In  othei  cassB— 49  Cal.  ISO;  WCaLn. 

OonQrmatlon  of  sals—wtiea  not  nccessam  Us.  P.  Hep.  O;  40  Ci 

§  1562.  If  the  provision  made  by  the  will,  or  the 
tale  appropriated  therefor,  is  itisufiicii^nt  to  pay  the  de 
expenses  of  administration,  nud  family  expenses,  i 
portion  of  the  estate  not  devistil  or  disposed  of  hv 
lylll,  if  any,  must  be  appropriated  and  di3nose<l  of 
that  purpose,  according  to  the  provisions  of  this  ciiai 

Order  of  appropriation^ of  estate  not  dlipoaed  of  by  will 
]lABSHALiNa  A£SETB,  Bec.  IMan. 

§  1563,  The  estate,  real  and  personal,  eiveu  by  wi 
legatees  or  devisees,  is  liable  for  the  debts,  eipeiiBC 
m,  and  family  expenses,  in  proportion  to 


Talae  oi  amount  of  ttie  ssTeral  devises  or  legacies;  but 
BpecLtic  devises  or  1o(r;ieiea  are  esempt  from  aucli  liability, 
if  it  BflJears  to  tlie  court  nacessary  to  carry  into  effect  tfie 
inteutiou  of  the  testator,  and  there  is  otber  sufflcieuC  e^ 

S«<il  and  penoaal  pro  peTt7'aUka  chargeable.  Bee..  IS!e;  [onoeily 

Speciflc  deviaeB— change  In  wnBtnietlon  aa  to,  31  Cal.  a9S:  eiempt  ■*«* 

only  It  otiicr  BiilEclout  catale,  M  CaL  esS.  -^ ' 

Marshaling  asBata-31  Cal.  S3e-  ,J ' 

Special  lieqnen— aoldforpaymeutol  debts,  49  Cal.  101.  ' 
§  I5€4.  When  an  eatafo  given  by  will  has  been  Hold 

for  the  pityment  of  debts  or  expenses,  all  thedevisees  sad  *'*' 

legatees  must  contribiite  according  to  their  respective  in-  ■•■" 

teresta  to  the  devisee  or  legatee  whoae  devise  or  legacy  "^ 

has  been  taketi  therefor,  and  the  court,  when  distribution  i^J 

is  made,  must,  by  decree  for  that  purpose,  settle  the  ,^' 

amount  ot  the  several  liabilities,  and  decree  the  amount  ■•m, 

each  perHon  ahall  contribute,  and  reserve  the  same  from  -t^ 

their  diatribntive  shares,  respectively,  for  the  purpose  rtf  "^l 

paying  such  contribution.    [In  effect  April  16tb,  1880.]  -^ 

§  1565.  If  a  decedent,  at  the  time  of  hia  death,  was 

possessed  of  a  contract  for  the  purchase  of  lands,  bis  iu-  '"" 
terest  in  such  land  and  unilet  sucU  contracts  may  be  sold 

on  the  application  of  his  eseuntor  or  administrator,  in  the  ■" 

sune  manner  as  if  be  had  died  seized  of  such  land;  and  '" 

the  same  proceedings  may  be  had  for  that  purpose  aa  are  "^ 

prescribed  lu  this  chapterfor  the  sale  of  landa  of  which  '"• 
lie  died  seized,  except  as  hereinafter  provided. 

g  1566.  The  sale  must  be  made  subject  toal)  payments  '~ 

that  may  thereafter  become  du^on  such  contracts,  and  if  --- 

tliece  are  anv  auob,  the  sale  must  not  be  confirmed  by  the  | 

tor  or  administrator  for  the  benefit  and  indemnity  of  him.  1 

■elf  and  of  the  persons  entitled  to  tde  interest  of  the  de- 
cedent in  the  landa  so  contracted  for,  in  double  the  whole 
amoant  of  payments  tliereafter  to  become  due  on  such 
contract,  vrith  such  sureties  as  the  court  or  judge  aliatl 
approve.    [In  effect  April  16th,  18S0.] 

g  1567.  The  bond  must  be  conditioned  that  the  pnr- 
chaser  will  make  all  payments  for  such  Innd  that  become 
due  after  the  date  of  the  sale,  and  will  fully  indemnify  the 
eiecntor  oi  administrator  and  the  persons  ao  entitled, 
against  all  demands,  costs,  charges,  and  expenses,  by 
reason  of  any  covenant  or  agreement  contained  in  sucn 
contract. 


g§  1568-70  SALES  A 

§  156a  Upon  the  conflrmationot  the  sale,  tbaesec 
i>r  admiiustratoc  muat  execute  to  Uic  purclmaL-r  un  as: 
ment  of  (he  contract,  which  veBta  in  tlic  purctiasei 
lieirs  and  assigns,  alt  the  rl^ht,  title,  aod  interest  ot 
estate,  or  of  tlie  peraous  entitltKl  to  the  iotei^at  of  thi 
cedent,  In  the  lands  sold  at  the  time  of  tlie  sale ;  aud 
parchaser  has  the  same  tiiinhta  and  teiuedits  against 
vendor  of  such  land  ati  the  decedent  would  bava  had 
were  living, 

S  1569.  When  an;  sale  IH  made  by  an  executor  oi 
ministratoc, pursuant  to  pcovlsionsof  this  cliatiter,  of  I; 
lubject  to  any  mortgage  or  other  Hen,  wbicli  iH  a  i 
claim  against  the  estaca  ot  the  decedent,  and  has 
presented  and  allowed,  the  pnrchase-iuouey  must  bi 
plied,  after  paying  the  necessarj^  ^spenaes  of  the  ' 
drst.  to  the  payment  and  aatisfactiou  of  tlie  mortgag 
lien,  and  the  lesidne,  if  any,  in  due  coursu  of  admiui 
tiou.  The  application  of  tlie  purchase- money  to  tliu 
isfaction  of  tlie  mortgage  oriien  must  be  made  wit 
delay;  and  the  land  is  subject  to  such  mortgage  or 
until  the  purchascntcney  has  been  actually  so  app 
No  claim  against  any  estate,  which  lias  been  prese 
and  allowed,  ia  affected  by  the  Statuto  of  I.imltat. 
pending  the  proceedings  for  the  settlement  of  tlio  es 
The  purchase-money,  or  so  much  thereof  as  may  bo  » 
iiient  to  pay  such  mortgage  or  lien,  with  interest,  and 
lawful  costs  and  charges  thereon,  may  he  paid  into 
court,  to  be  received  by  the  clerk  thereof,  whereupon 
mortgage  or  lien  upon  the  land  muat  cease,  and  tlio 
cliase-mouey  must  he  paid  over  by  the  clerk  of  the  c 
without  delay,  in  payment  of  the  espeuscs  of  tlie 
»nd  in  satisfaction  of  the  debt  to  secure  wliioli  the  n 
Kage  or  other  lien  was  taken,  and  the  surplus,  if  an 
i>nce  returned  to  the  executor  or  administrator,  ui 
for  good  cause  shown,  after  notice  to  the  executor  o 
miuistrator,  the  court  otherwise  directs.  [lu  effect  J. 
Vith,  1880.] 

Sale  of  martEBEsd  land— character  of  proii^jaii  tor,  IS  CaL  6) 
lie  under,  46  CaT.  2U0 :  appLlcatLoa  of  proceeils,  li  Cal.  B3C. 

Valid  claim— analnsC  estate  at  decedent,  aee  s^cs.  1493, 1497. 1 


g  1570.  At  any  sale,  under  order  of  tlio  court,  of 
upon  which  there  is  a  mortgage  oriien,  the  holder  tli 
may  Iwcome  the  pure  baser,  and  his  receipt  for  the  an 
due  him  from  the  proceeds  of  the  sale  is  a  paytuen 
KiJiW.    If  the  amount  for  which  he  purchased  the 


sityia  InanfaoiGiit  to  defray  the  ezpeiuea  and  cUschaii^  bis 
mortgage  oc  lieo,  he  luii.st  pay  to  the  court,  or  the  clerk 
hereof,  an  amounl  siiiEcient  to  pay  such  eipenBea.    (In 
;ffBce  April  l()t>i,  ISSU,] 
HoRgage-holder  aa  purchaser— credltiDf  debt  *9  psj^meiit,  39  CbL 

§  1571.  If  ibere  is  any  neglect  or  miscondiict  in  the 

iroceedicg?  nf  the  eseciit^ir  in  relation  to  any  sale,  by  j 

vLidiany  person  interested  In  the  estate  suffers  damage,  ,, 

lie  party  aggrieved  may  recover  the  same  in  an  action  *l 

ipon  tlie  bund  of  the  executor  or  adminiBtratoT,  or  other-  ^ 

§  157Z  Any  eiiecutor  at  administrator  who  frandu-  -g 
ently  sells  any  real  estate  of  a  decedent  contrary  to  or  ■ 

itherwiao  than  under  Hie  provisions  of  this  chapter,  is  ^, 

iable  in  double  tliu  v^iIuq  of  the  land  sold,  as  liquidated  ,•— 

lamages,  to  be  recovered  in  an  action  by  the  person  hav-  ,^' 

OR  an  estate  of  inheritance  therein.  .mi 

Fnudnlsiiar  aelU— prohibited  connectloD  vltb  sale.sec.  lyn.  .^ 

g  1573.  No  action  for  the  recovery  of  any  estate  sold 

Sflu  exucutor  or  administrator,  under  the  provisions  o(  """ 
s  chapter,  can  be  nmiiitained  by  any  beir  or  other  per- 
on  clalniinB;  under  the  decadent,  unless  it  be  commenced  " 

ritbin  tUreeyeaninest  after  the  settlement  of  tlielinalac-  "■ 

ount  of  the  executor  or  administrator.    An  action  to  set  •- 

aide  the  sale  may  be  instituted  and  maintained  at  any  — 

ime  within  three  years  from  the  discovery  of  tlie  fraud, 

*  other  grounds  upon  which  the  action  is  based.    [In  ef-  — ■ 

act  April  IWh,  18au.|  ,.. 
Fenons  under  disability— proTlelOB  tusppUcable  to,  ue  uc.  liTt.  1 

SalBB  embraced— Incnajtment.SSCBl.Gli.  ' 

Neil  arier  setUemeat  of  fisal  acconnt-before  uudl.  1880,  after  -j 

I  of  the  fraud— within  three  yean  or,  lee  Ben.  338,  eabd.t; 
itate— must  be  p]c:u]ea,  M  CaJ.  Wt.  , 

.'4.  The  preceding  section  shall  not  apply  to  mi- 
others  under  any  legal  disability  to  sue  at  the 
icn  the  right  of  action  llrst  accrues;  but  all  such 
may  commence  anactlonatany  time  within  three 
■  of  ijie  disability. 
When  a  sale  lia9  been  made  by  a 


gW76  i^Aim 

theieafter,  an  account  of  salea,  verified  b;  bia  affli 
If  lie  neglects  to  make  such  return,  he  may  be  pnn 
by  attftcEoieQt,  or  his  letters  ma^  be  revolted,  one 
notice  having  been  tirat  given  lilm  to  appear  and 
cause  why  such  attachment  should  not  issue,  or  sncl 
Dcatioa  should  not  be  made.  [In  effect  April  16th. 
Wilhin  Ihlilr  diyi-aaull,  lestl.  Duisuiuit  to  aboUIIonoI  tern 

Anicbmeat  for  caatempt— sec.  1211  cfni. 

NoUca  by  cilation-sec.  1710^  Bieo,  sees.  171r7-lW9. 

g  157&  No  executor  or  administrator  must,  direc 
indirectly,  purchase  any  property  of  the  estate  be  i 
aeuts,  noi  must  ha  be  interested  in  any  sale. 

Fonbais  br  ailmiiilitiatsr,  etc.— subsequenl  convej'Bace 
0llMr.eaectD{,2«Cal.  19:  36  CaL  146;  llGal.4lli  orurcHtbni 
Mtate,  lorbldileu.  sec.  liin. 


CHAPTER  Vm. 

F  TUB  FOWUU5  AJSO  DUTIES  OF  EXEC- 
UTORS AND  ADUIHiaTRATOKB,  AlTD  OF 
THE  MAITAGEUEIfT  OF  ESTATES. 

le  poasestlDD  of  tbe  en 

— aSilsrHi.™ 

or  mar  <»  brbngbt  ^ 

7 

lisi.  Disposition  6r  estate  cecoVareiL 

9  15B1.  Tbe  executor  or  administrator  must  take  inu)  ~ 

9  poBsesaion  all  tbe  estate  of  tlie  decedent,  real  and  per- 

mal,  and  collect  all  detta  duo  to  tbe  decedent  or  to  tlio  * 

ilata.    For  the  purpose  of  bringing  suits  to  quiet  title,  or  — 

ir  partition  of  sucli  estate,  tho  possession  of  the  execu-  ■* 

irs  or  administrators  is  the  possession  of  the  beirs  or  ~ 

iFiaees;  sucli  possession  by  tbe  beirs  or  devisees  is  sub- 

ci,  LowoTer,  to  the  possession  of  tlie  executor  or  admin-  ~ 

trator,  for  the  purposes  of  BdintnisCration,  as  provided  iu  ^ 

lis  title.  ^ 

PoMBMloB  of  BMale— Ijy  eiecnlor,  etc.,  lec  14M  and  noto,  a  Col  ' 

B.cin  at  dsTiiseB— listao  of,  u  to  possess 


»?'*l//A^°??-'i??r* 


U-IMT,  1U9.  I 

i  1583.  Actions  for  the  recovery  of  any  property,  real 
■  personal,  or  for  tba  possession  tbereof.  aud  all  actions 
landed  upon  contracts,  may  be  maintained  by  and 
zainst  executors  and  administrators,  ia  all  casea  in 
liicb  the  same  mi^bt  Iiave  been  maintained  by  oi 
talnst  their  respective  testators  o: ~ 


Eiecntor*  and  ■dminlatntc 
cotenanti  ol  dBceaaeil,  ?o  Cal. 


u  bv,  a(Mr  Bnt«tltiitIo 


oQi^nti,  partlea. 


I  cm. 


«'SK 


§  1583.  Ezecutocs  and  admioiBtratora  may  mai 

actions  against  an?  person  who  has  wasted,  destr 
taken,  or  carried  away,  or  converted  to  bis  owe  us 
goods  of  theii  testator  or  JDteatate,  In  bis  lifetime, 
may  also  maintain  actions  for  trespass  coQunitted  D 
real  estate  of  tlie  decedent  in  his  lifetime. 

OdutshKid-II  Cid.  Z»i  in  Cid.  971;  H  CaL  113. 

TmpUB  npon  realtr— U  CuL  113. 

§  1584.  Any  person  or  his  personal  tepteaenti 
may  maintain  an  action  against  tbe  executor  or  adi 
trator  of  any  testator  or  intestate  who  in  bis  lifetim 
wasted,  destroyed,  taken,  or  carried  away,  or  cony 
to  bis  own  use,  tbo  goods  or  chattels  of  any  sucii  pc 
-nitted  any  trespass  on  the  real  estate  of  sucl 


dent,  at  the  time  of  his  death,  and  any  other  persoi 
surviving  partner  has  the  right  to  continue  in  fmsi^t 
of  tbe  partnership,  and  to  settle  its  business,  but  t) 
lerest  of  tbe  decedent  in  the  partnership  must  be  iiii;l 
in  the  inventory,  and  be  appraised  as  other  pronercy. 
surviving  partner  must  settle  the  affairs  of  tltu  pai 
ship  without  delay,  and  account  with  the  oKeoutoc  < 
ministrator,  and  pay  over  such  balances  sa  tcay 
time  to  time  be  payable  to  him,  in  right  of  the  dece 
Upon  the  application  of  the  executor  or  admlnisti 
[ho  court,  or  a  judge  thereof,  may,  whenever  it  ap 
necessary,  order  the  surviving  partner  to  render  a 
count,  and  in  case  of  neglect  or  refusal  may,  after  n' 
compel  it  by  attachment;  and  the  executor  or  adu 
trator  may  mainCaia  against  him  any  action  whicl 
decedent  could  have  maintained.    [In  effect  April 


Snrvlrtng  pi 


horltj-  DC 


coant— 1>7  larvlTlaff  pi 


Dmnnitr  property— liability  for  partnenhLp  debts*  M  CaL  QSO. 

LS8G.  An  ftdministrator  maf.  In  bis  otFD  name,  for 

tse  and  benefit  of  all  parties  interested  in  the  estate, 

Ltain  actions  on  llio  liotiil  of  an  executor,  or  of  any  _ 

er  admiaistrator  of  tlie  ajme  estate.  _a< 

id  of  exeoQtor  or  adnxinlBtrator-WB.  IKAtliet.  ^ 

LS87.   In  actions  by  or  against  execntora,  it  is  not 

BBary  to  join  those  as  partiea  to  wliom  letters  were  ^ 

id,  but  wlio  have  not  qualitiefl.  ^ 

Sudanis  joined  In  actioiia-secB.  S»,9SI.  "^1 

L5S8.  \yiienever  a  debtor  of  the  decedent  is  unable  '^ 

ly  all  his  debts,  the  executor  or  administrator,  with  ^ 

approbation  of  the  court,  or  a  judge  thereof,  may  ^ 

pound  with  him  aud  rIvh  him  a,  discharge,  upon  re-  —m, 

mg  a,  fair  and  juat  dividend  of  his  effects.    A  compro-  *^ 

I  may  also  be  autiorized  when  It  appears  to  he  jub^ 

tor  thH  best  interest  of  tba  flBtato.    [In  effect  April  ^ 


,  _.  .,  avoid  any  right,  debt,  or  duty  of  any  per-  -. 

or  has  so  conveyed  such  estate  that  by  law  the  deeds 
inveyanceH  are  void  ns  ngainat  creditors,  the  executor 
dminiatrator  must  cominencB  and  prosecute  to  final  J 

iment  any  proper  action  for  the  recovery  of  the  same ;  - 

may  recover  for  the  beuefltof  the  creditor  all  such  J 

estate  bo  fraudulently  conveyed,  and  may  also,  for 
benefit  of  the  creditors,  sue  and  recover  all  goods, 
;lela.  rights,  or  credits  ivliioh  have  been  so  conveyed  j 

hedeceient  in  hislifciiiuu,  whatever  may  have  been 
manner  o(  Buck  fraud  ul.nt  conveyance. 

jpert*  &andu1entl7  tra n? I'm-!- d -suit  to  recover,  section  Inter- 
'd, ))  Cat.  (1^;  4!<  Ciil.  J'>3:  w'.f'!  and  brwbom  octlDn  brougliI,U 
»B:  turtlli^r  provislona,  s^i...  Is '»,  I5W. 

1590.  No,executor  or  nt^rainiBtrator  is  bound  to  sue 
auch  estatu,  as  meutiuiied  in  Ihe  preceding  section,  for 
benefit  ot  the  creditors,  unless  on  application  of  ci 


s 


§  1591  POWERS  AND  DUTIRfl. 

itors,  who  must  pay  such  part  of  the  costs  and  expei 
of  the  suit,  or  give  such  security  to  the  executor  or 
ministrator  therefor,  as  the  court,  or  a  judge  there 
shall  direct.    [In  effect  April  16th,  1880.] 

§  1591.  All  real  estate  so  recovered  must  be  sold  f( 
the  payment  of  debts,  in  the  same  manner  as  if  the  d 
dent  had  died  seized  thereof,  upon  obtaining  an  oi 
therefor  from  the  court;  and  the  proceeds  or  all  g04 
chattels,  rights,  and  credits  so  recovered  must  be  apj>] 
priated  in  payment  of  the  debts  of  the  decedent  in  tl 
same  manner  as  other  property  in  the  hands  of  the  ez< 
utor  or  administrator.    [In  effect  April  IGth,  1880.] 


CHAPnSB  DC 

p  TBE   C  OHVEY'ANCE  OF   RSAIi   ESTATE  -^ 
B7  ZUSXCUTORS  A2TD  ADMINISTRATORS 

or  CERTAnr  cases. 

»T.  Eiecntor  to  complete  contraeW  lor  ule  of  real  esKla. 

HS.  Pellclon  fu  eucatflr  to  nuke  coaveyaoce,  and  aoclce  ol  hear-  ^im 

M.  liitu«SMd  pkitlei  mar  content  '*~ 

ML  ComeTBUCM,  idien  ordend  to  be  nude.  *^ 

m.  BiMiulonarcoiiTejaiiceaDdncanltberMitihDireiilorcea.  ■■ 

IB.  lUotitiof  petfUonertaeMarcecraibact.  ^, 

M.  Eomt  of  ooiiTsnuiee.  <^ 

m.  E<Iactofrawcdliiiacop7oC  tbedacree.  •<%, 

m,  BeoonUns  tworae  iIoh  not  lupetsede  power  ol  cottit  to  en-  ,^' 


at  poaeHlan  [o  ba  aorrendend. 
S  1597.  Wlien  a  _pet»oa  who  ia  bound  by  contract  in 
riling  to  convey  any  real  estate  dlea  before  making  the 
nveyanoe,  ana  in  all  cases  wlien  sucli  decedent,  if  liv- 
;,  nLght  be  compelled  to  make  suck  conveyance,  the 
urt  may  make  a  decree  aatliorizing  and  directing  bis 
ecutoi  01  administrator  to  convey  such  real  estate  Co 
e  person  entitled  thereto.    [In  eSect  April  16th,  ISSO.] 
lonnraction  of  lectloii— u  to  JorlBdlctlon,  19  Cal.  U9. 
l«al  oMate  ondar  contrast  to  oonver- not  aHocted  bj'  nlll,  tB  CaL 

9  1598.  On  the  presentation  of  a  verified  petition  by 
ly  person  claiming  to  be  entitled  to  such  conveyance 
>m  an  executor  or  administrator,  setting  forth  the  facts 
ion  which  the  claim  is  predicated,  the  court,  or  a  judge 
ereof,  must  appoint  a  time  and  place  for  bearing  the 
:ti(ion,  and  must  order  notice  thereof  to  be  published  at 
iBt  four  Bucceasive  weeks  before  such  hearing,  in  auch 
inspaper  in  this  State  as  he  may  designate.  [In  efCect 
prillBth,  1880.1 

i^oifled  peUtiDa— br  whom,  41  CsL  S08:  reriacatlon  at  pleadtoft, 
I^blication  of  noUca— sec.  1709. 

§  1599.  At  the  time  and  place  appointed  for  the  heat- 
g,  or  at  Buch^ther  time  to  which  the  same  may  ba  post- 
ined,  upcm  satisfactory  proof  by  affidavit  or  otherwise 
coua  Civ.  Pboo.— il4. 


71 


produced  before 


9§  1600-4  COHYBTAKCB. 

of  the  due  publication  of  the  notice,  the  court  must 
ceed  to  a  hearine',  and  all  persona  intarfsted  in  the  e 
may  appear  ana  coQlest  aucli  petition,  by  liling  lliei 
joctiona  in  ■writing,  and  the  courc  may  e: 
the  petitioner  and  all  who  may  be  p-'^ 
for  that  pnipoae. 

,  _50a  If,  afte. „ 

objec.tionB,  and  examination  of  the  ii 

CM  of  ths  olikim,  the  court  is  aatislied  that  tbe  giui^m 
ia  entitled  to  a  conveyance  of  the  real  eatate  descnb 
the  petition,  a  decree  authorizing  and  directing  the  ei 
tor  or  admloiatrator  to  executfi  a  conveyance  lliore 
the  petitioner  must  be  made,  entered  on  the  minut 
the  court,  and  lecorded, 

§  1601.  The  executor  or  administrator  must  esi 
the  conveyance  according  to  the  directions  of  the  de 
a  certified  copy  of  which  must  be  recorded  with  the 
in  the  oiBce  of  the  recorder  of  the  county  where  Ihel 
lie,  and  is  prima  facie  evidence  of  the  co:  '  ' 
proceedings,  and  of  the  authority  of  the 


a  1602.  If,  upon  hearing,  as  hereinbefore  provldei 
3it  iiF  tlia  netitioner  to  have  a  BpeclHo  performan 
la  found  to  be  doabtfol,  the  court  mus 
miss  the  petition  without  prejudice  to  the  right  o 
petitioner,  who  may,  at  anytime  within  six  months  t 
after,  proceed  by  action  to  enforce  a  apeciljo  perform 
thereo?.    [In  effect  April  lOth,  1B80.] 

g  1603.  Every  convoyai 

decree  as  provided  in  this  cbapte-. . 

the  estate  contracted  for,  aa  tuilj  as  if  the  c 


fl604.  A  copy  of  the  decree  for  a  conveyance,  a: 
ed  in  this  chapter,  duly  certified  and  recorded  i 
office  of  the  recorder  of  the  county  where  the  land 
gives  the  peraoQ  entitled  to  the  conveyance  n  right  1 
posiiesaiou  of  the  landa  contracted  for.  and  to  koh 
aama  according  to  the  terms  of  the  intended  convey 
in  iUte  manner  as  if  they  had  been  conveyed  in  pursi 
of  the  decree-    t^"  effect  Aiiril  lUth,  1680.] 


19  OOSVKTAHCB.  g§  1605-7 

§  1605.  The  rer.nrrlinp  of  uny  decree,  as  proviiled  in 
be  preceding  section,  shall  not  prevent  the  court  making 
be  dbcrcQ  from  enlurcing  the  Bame  by  Other  process. 
§  1606.  If  the  person  entitled  to  the  cosveyaiice  dlea 
Aoie  tho  commence  meet  of  proceedinga  therefor  under 


chapter,  or  before  the  completion  of  the  conveyance, 

""    '  '     succeed  to  Itis  riehts  in  the  cod- 

iradministratarof  auch  decedent. 


"7  person  entitled,  to  aucceed 


lay,  for  the  benelit  of  tUe  pemon  so  entitled, 
Doh  proceeiiings  or  (iroseoute  any  already  ~ 

nd  ttin  convcvaQce  must  be  bo  m^eaa  t^  veoi  lub  eaLttm  ^- 

1  the  personHeuiitlfil  to  it,  or  in  the  executor  or  admin-  ^r. 

itrator,  for  their  beueSt.  m- 

§  1607.  The  decree  provided  for  in  this  chapter  may  "t| 

irect  the  p09!<e.'<aioii  of  the  property  therein  described  to  -\ 

e  surrendered  to  tlio  person  entitled  thereto,  upon  his  -^ 

roduoinff  the  deed  and  a  certified  copy  of  the  decree.  J 

then,  by  the  terms  of  the  contract,  possession  Is  to  he  ^ 

urendered.  |}| 


CHAPTER  S. 
ACCOUNTS,  Am)  OF  PATMENT  OP  DE 


LUBII.II>IXB  A. 


7  CoKFBnaATioK'  OF  ExKnrrOBA. 


I  administrator  ia  nhurg 


§  1612.    No 

upon  any  special  proniisb  lu  h 
tfieclebtaof  tlietBstatqrorintes 

unless  llie  ajtreement  for  that  pL_^ 

dum  ornoto  tlicruof,  la  in  writing  and  signed  by  aui 
eciitor  or  administrator,  or  by  some  other  p«rsou  b 
tlierHunto  specially  authorized. 

§  1613.  Every  executor  and  adminiatrator  ia  ehi 
hie  in  Ills  account  with  the  w)iole  of  the  estate  of  tl 
osdenl  which  may  come  into  his  possession,  at  the 
o(  the  appraisement  eoatained  in  the  inventory,  exc 
provided  in  the  following  Bections,  and  with  all  the 
est,  proUt  and  income  of  the  estate. 

ObBreeabla  vlth  ths  whole  of  the  MtBts— bntnatforlofst 
c'o-eiGvucar.  33  Cul.  Ii9}:  resiwDslble  for  kiDdof  uioatiTrocslve 
eb7.140I:lSCaL429|  TecluciusnioQcy  labsnktopnsacsDloii, lUat 
sry,  II  CbI.  G39i  llablUQ'farraDU.eCaLMDi  31  Cat.  tH. 

S  1614.  He  shall  not  make  profit  by  the  Incrcas 
Buffer  loss  by  the  decrease  or  destruction,  withoi 
fault,  of  any  part  of  the  estate.  Ho  must  nooonnt  f 
excess  when  be  sells  any  part  of  the  estate  for  more 
the  appraisement,  and  if  any  ia  sold  for  less  than  tl 

Eraisement,  he  is  not  respDnsible  for  the  loss  IE  th 
as  been  justly  made. 

Fidaolaiy  capacity— moner  held  hi,  by  eiscator,  etc,  26  Cal, 
Accoumablliiy  for  proflt  made— n  Cal  431. 

LiabiUtyforlgaaes— ISCaLGM;  t — 

M 
Cal. 


°^i' 


iB  troBl  fands— LtabI 
'  CaL  iW;  '■■■•  -""■'" 


'^"o-U 


>r;My 


S  3.615.    No  eseontor  or  adminiatrfttor  Is  accountaWe 
IT  any  debts  due  to  the  decedent,  if  it  appears  that  they 
imsin  uncollected  without  liis  fuiilt. 
Dsfaia  appraised  aa  valnElees— UDcoUccted,  no  ETODnil  lor  reTOC»- 

§  1616.    lie  shall  be  allmved  iill  necessary-  expeasea  lu 

le  care,  management,  and  seltlement  of  the  estate,  in-  "^ 

uding  reasonable  fees  paid  to  nuorneys  for  conduetinK  '. 

le  necessary  proceedings  or  suits  in  oouTts,  and  for  Lis  T 

trvices  such  fees  as  provided  in  this  chapter;  but  when  ^ 

le  decedent,  by  bin  will,  mukes  some  other  provision  for  " 

le  compensation  of  his  executor,  that  shall  he  a  full  I* 

impensation  for  hlsaetvicea,  unless,  by  a  written  instru-  ^ 

lent,  filed  in  the  court,  he  renounces  all  claim  for  com-  ■» 

BDSatioa  provided  by  the  will.    [In  effeot  April  18, 1880.]  ^ 

ReoMnrr  snienMa  of  adminiBtralioii^iM  for  KmoylM  Inciim-  J>' 

iO^TS:;  andiBBneitnnte;  costs,  etc. ISM:  services  ot  employ*,  *S  fl 

Itm;  bnikenES,BmouiiiaiedbyGoui:,ft&-P'Kcp.S«. 

buonable  ■tUaiUT'B  fosB-amoont  dlaeretloiu^,  <3  CaJ,  SSSj  7> 

ten«Uowed,MO»L8rj  »CilL6i4;  whtro  lean  contrary  lo  will,  not  -^ 

Mnred,  4S  Oal.  BBi  belora  this  pmrtslon.  not  (or  nrocntljg '«"««.« 

■L  M^  Id  exeea^lT^  own  bebalf.  not  aliowsd.  Hy.  P.  Eap.  IM,  WS;  _ 

icnncd  by  prortons  aieoutor,  allowed,  My.  r.  Bep.  IBS.  ■" 

Compenaatioa  for  leivices— commlBslons,  where  no  provision  In 

§  1617.    No  administrator  or  executor  shall  purchase  " 

ny  claim  against  the  estate  he  represents;  audit  he  pays 
n.v  claim  for  leas  than  its  iioniin;vl  value,  he  is  only  enti- 
led to  charge  inhiaaocount  the  iimount  he  actually  paid. 
liabiiltT  of  eaooBior,,oto.-for  purchislng  wpperty  of  estate,  s«. 
K61  for  frsuduloallJ-SETlIujtreilly,  flue,  1572,    Olalm-eac  IIM  n.  „ 

§  16ia  "Whan  no  compensation  is  provided  by  the  will,  | 

riha  executor  renounces  all  claim  thereto,  lie  must  he 
"■        "  jntlioamountof  estateaccouQted  " 

for  the  livst  thousand  dollars,  at 
be  rate  of  seven  per  cent. ;  fnr  all  above  that  sum,  and  " 

lOt  e:<eecding  ten  thousand  dollar,^,  at  the  rat«  of  five  per  , 

cut.;  for  all  above  ten  thousand  dollars,  and  not  eiceed- 
DR  twenty  thousand  dollars,  at  t!ie  rata  of  four  per  cent. ; 
or  all  above  twenty  thousand  liollara,  and  not  exceeding 
Ifty  thousand  dollars,  at  tlie  rate  of  three  percent.;  tor 
ill  above  fifty  thousand  dollars,  and  not  exceeding  one 
inndred  thouaand  dollars,  !it  the  rate  of  two  per  cent.; 
iDd  for  all  above  one  hundred  tliousand  dollars,  at  the 
atfi  of  one  percent.  Tho  same  commissions  shall  ha  al- 
owed  to  administrators.  In  all  caaeB,  such  further  al- 
owance  may  be  made  as  Ihe  court  oiay  deem  just  and 


halt  Ehe..._ 
Wbeco  tlio 
and  involv-t 


for  any  extraordinary  service,  tint  thi 
Eucli  extra  allovrance  must  uot  excee 
lount  of  commisaloiiB  allowed  by  tliis  b< 
j.ropertyof  the  estate  ia  distributed  ii 
3  no  labor  beyond  tlie  custody  and  di 
[\mp,  Ilie  commission  sliall  be  computed 
'ovo  Ilia  value  of  twenty  tliouaand  doll 
lie  I'ules  tixcd  in  this  nectiou.  Public  t 
II  lecelva  the  same  compensation  and 
allowed  in  tbia  title  to  olher  ndministi 
•;  between  ai 


rleg 


,  for  I 


liighec 


d  by  tbia  section,  sliall  be  void;  i/i-t 
ot  apply  to  estates  now  in  course  of  ( 
It  where,  and  to  the  estent  that,  su 
lionds  and  olber  securities,  to  be  Aii 
:lra  expense  in  admirdatration.    [In 

whole  enats— BccDDDted  (or,  Is  basis  of  < 


Apeorlioi 


I  d9  against  ladebtedsesa  to  IntoE 
iiaonllnai;  services,  Hf ,  P.  Rep. 


•••    Moneja  liiuestedl>i  older  o[  court. 


IBS  Acoouitm.  s%  1623-7 

3  1622.  Six  moDtliii  after  his  appointmeut,  aud  at  any 

lime  ivlieu  ci'quirfd  by  the  court,  eitber  upon  his  own 
moiinn  or  upon  tlic!  nppUcation  of  any  person  interested 
in  [be  ealato,  ibe  cxerntai  or  administrator  must  render, 
tortheiDfonnation  nf  llie  court,  an  exliibit  under  oath, 
ahowing  iba  amount  nE  iQOOe;  received  and  expended  by 
him,  the  amount  c>f  fill  claims  presented  a^ninst  the  es- 
Wle.  and  tlio  u: 


April  letli,]SS0.1 


reader  Butb  esliibit,  j-ttl  lug  forth  the  facts  showing  that  it 
is  noces.iary  atid  iicopcr  that  such  an  exhibit  should  ba 
made.    {In  effert  ,4pril  Wth,  1S80.] 

S  1625,  If  tlio  ciiiirt,  or  a  judge  thereof,  is  satisfied, 
dtiieT  from  tlio  oatli  of  the  applicant  or  from  any  other 
Icstimony  offcreit,  iliat  tliefactsalleeedare  true,  and  con- 
lidera  the  aliowiD;;  of  the  applicant  sufficieut,  he  must 
direct  a  citation  to  be  issued  to  the  executor  or  adminis- 
Wator,  requiring  biiu  to  appear,  at  some  day  to  be  named 
ta  the  citation,  ami  render  an  exhibit  as  prayed  for.  [In 
effect  April  lUth,  ISSO.] 

§  162%  When  nn  exhibit  is  rendered  by  an  executor  or 
administrator,  iinv  jioraon  interested  may  appear,  and  by 
ol^ections  in  wiiiiui;,  contest  any  account  or  Btatement 
tbcreia  contained.  'J  lie  court  may  examine  the  executor 
or  administrator,  ami  if  he  has  been  guilty  of  neglect,  or 
has  wasted,  cnibezzli-il,  ci  mismanaged  the  estate,  his  let- 
ters must  bo  rovokod. 

AuT  person  IniEccBiril— ac&iec,  leUn, 

Bnooaiiga  for  mlBconduct-«ec.  ItKKjcir. 
S  1627,  If  !iuy  c.\LOutor  or  administrator  neglects  or 
tefusea  to  appi'ur  inul  render  an  exhibit,  after  having 
been  duly  cited,  an  .attachment  may  be  issued  against 


hlin,  nnA  Hupb  exliiblt  enforced,  or  lito  Icnera  may  b 
Toksili  in  tba  discretion  of  the  court. 

OoDtOlOpt— BOCa.  V3K),  1313. 

S  162a  Within  thirty  ilnys  after  the  expirfitiOD  oi 
time  raentioneil  in  tlis  notico  to  creditors  wicbin  w 
claimB  innst  be  esbibiied,  every  executor  or  adnijnisii 
must  render  a  lutl  nccounC  and  report  of  his  admin i: 
tton.  Itliefailn  topCL-aanthifl  ftocount.thoeourcor  ji 
mast  compel  the  reuderin};  of  the  account  by  alt 
ments,  and  aaj  person  interested  In  the  estate  may  a 
.  for  and  obtain  an  attaehinent;  but  no  attachment  i 
iBBue  unless  a  citation  has  been  Urst  issued,  served, 
returned,  requiring  the  executor  or  administrator  K 

Eiar  and  sliow  cause  why  an  attachment  abould  not  it 
very  account  must  exhibit  all  debra  which  have  I 
presented  and  allowed  durlu;;  the  period  embraced  ir 
account.    [Approved  March  lich,  187(i — ninety  days. ; 

AccDcml  of  BdminlBtratlon— anal,Eecs.tU7,lCS?:sepBmt?.b; 
lit:  Omo'foctoiBaocounta.mBVfllif  (UtBOlory.Ms'.P.KBp.si  ' 

§  1629.  "When  (he  anlhoritv  of  an  executor  or  ad: 
Istrator  ueasea,  or  is  revoked  for  any  reason,  he  m.T 
cited  to  accouDt  before  the  court,  at  the  instance  of 
person  sucueedlni;  to  tho  administration  of  the  nam< 
tnte,  In  like  manner  as  he  miglit  have  been  cited  by 
peraoQ  iutercated  in  tlie  estate  daring  tho  time  ha 
executor  or  aJmiaistrator.    [In  eSect  April  Itith,  ISHC 

SnTetlBS  on  enardlan'i  boad—no  llabllltj'  until  Bcconnts  ee 

§  1630.  If  t!iB  executor  or  administrator  resides  oi 
tba  county,  or  absconds  or  conceals  himself  bo  th<it 
citation  cannot  be  personally  served,  and  neglects  to 
der  an  acconnt  within  tliinv  days  after  the  time 
Bcribed  in  this  article,  or  if  bo  neglects  to  rende 
account  within  thirty  days  after  being  committed  \v 
the  attaebment  has  been  executed,  his  letters  mu-s 
revoked. 


debts,  claims,  and  expenses  which  ho  1 
must  remain  in  tba  court;  and  he  may  be  exammci 
oath  toucbing  such  payments,  and  also  touching 
property  and  effects  of  the  decedent,  and  the  dispos 
thereof.  When  any  voucher  is  required  for  other 
poses,  it  may  be  withdrawn  on  leaving  a  eertified  cop 
tile;  If  a  voucher  is  lost,  or  tor  other  good  reason  ca. 


be  produced   c 
proved  liy  tlio  0.111, 

J  I  1632.  On  tLo  ssttlement  of  liis  account  be  may  be 
owed  any  item  o£  expenditure  not  esceedlog  twenty 
dollars,  for  wliicL  no  voucber  ia  produced,  if  Buch  item  be 
aapported  by  liis  nwQ  nooontradjtted  oath  positive  to  the 
fatt  of  payii3f?D',  Epecityinf!  when,  where,. and  to  whom 
itwasmndc;  l)ut  siich  allowanees  in  the  whole  must  not 
exceed  live  UiiiiilreddoDarsagainstatiy  one  estate,  and  if, 
upon  such  seulcmeat  of  accounts,  it  appear  that  debts 
against  the  dn,'^i,-,ed  have  been  paid  without  the  affidavit 
and  allowauca  li  11:  scribed  by  statute  or  aectionaone  thous- 
and four  liQudii.'d  and  ninety-four,  one  thousand  four 
liandred  and  niuityJiTe,  and  one  thousand  four  iiundred 
and  niuety-sis  ut  tljis  Code,  and  it  shall  be  proven  by 
competent  eiiduuca  to  the  satisfaction  of  the  court  that 
sncU  debts  were  jusily  due,  were  paid  In  good  faith,  thai 
the  amount  paid  wa9  tbo  true  amount  of  such  indebted* 
nesa  over  and  abovo  all  payments  or  set-off,  and  that  the 
estate  is  solvent,  it  shall  be  the  duty  of  the  said  court  to 
allow  the  said  sums  so  paid  in  the  settlement  of  saiij 
accounts.  [In  elTect  April  16th,  1830-1 
Qsbu  paid  wlihout  required  affidavit  and  alloirancs— ntUliib 

§  1633.  When  anyacconnt  is  rendered  for  settlement, 
the  court,  or  a  judgo  thereof,  must  appoint  a  day  for  the 
settlement  tlicrc^of;  ibe  clerk  must  thereupon  cive  notice 
llieteof  by  causing  notices  to  be  posted  in  at  least  three 
public  places  in  I  ho  county,  settii^  forth  the  name  of  the 
estate,  the  es:ecutor  or  administrator,  and  the  day  ap- 
pointed for  the  settlement  of  the  account.  The  court,  ot 
a  judge  thereof,  may  order  such  further  notice  to  be  given 
as  may  be  proper.    [In  effect  April  16tU,  1880.] 

§  1634.  If  tho  account  mentioned  in  the  precedinj; 
section  be  for  n  llnal  settlement,  and  a  petition  tor  the 
final  distribution  of  the  estate  be  filed  with  said  accounts, 
the  notice  of  ilio  tettiement  must  state  those  facts,  which 
notice  must  bogiven  by  posting  or  publication  as  the  conrt 
may  direct,  Mud  for  such  lime  as  may  be  ordered.  Onthu 
setttcuient  of  is^iid  account,  distribution  and  partition  of 
thoestatotoall  entitled  thereto  may  be  immediately  had, 
without  further  notice  or  proceedings.  [Approved  Marcb 
nth,  187(i— ninety  days.] 


§  1639.  On  tbe  day  appointed,  or  any  aubseqtien 
to  wliicli  tho  bearing  may  be  postponed  by  tbe  conrt 
person  interested  in  tlia  cstato  may  aptieac  and  file  li 
ceptions  in  uniting  t{)  (he  account,  and  contest  tlie  s£ 

AnypsnoninterBBtBd-UCal.n;  2»CilL311Ij  ISCal.lIl. 

OoniBEt  the  Bcoomit— iJToceeEllDga  senoaUy,  U  CaL  IID. 

§  1636.  All  matters,  including  nllownd  claimi 
passed  upon  (in  the  eettlcmenl  of  any  former  accom 
on  rendering  an  exhibit,  or  on  making  a  decree  of 
may  be  contested  by  tlio  lieira,  for  cause  aliown. 
licaringnnd  allegations  of  tlio  respectirQ  parties  ini 
postponed  from  time  to  time,  (rlieii  neocssaiy,  an< 
court  may  appoint  ono  or  rnoro  referees  to  exornin 
accounts,  and  make  report  tbercon,  subject  to  conf 
lion;  nnd  may  allow  a  reasouable  compensatioa  ti 
referees,  to  be  paid  out  of  the  estate  of  the  deceden 

g  1637.  Tbo  settlement  of  tbe  account  and  the  fi 
ance  thereof  by  the  court,  or  upon  appeal,  is  concl 
against  all  persons  in  any  way  interested  in  the  e: 
laving,  however,  to  all  persona  laboring  under  auy 
diiBbility,  their  right  to  more  for  cause  to  reopen  an 
amine  the  account,  or  to  proceed  by  action  agaius 
esecQtor  or  administrator,  either  individually  or  upc 
bond,  at  anytime  before  IJaal  distribution:  and  iu 
action  brought  liy  any  such  person,  the  allowanct 
settlement  of  the  account  is  prima  facie  evidence  < 
cotrectuesa.    [In  effect  July  Jat,  1871.] 

SetUeiaeat  of  Ecooimt— not  a  Judgment,  Mr.  P.  Kep.  IH:  rec 
appeal,  ao  CaL  lOo. 

BroinaaLni,  Maruli  40i.  laEU,B  Pact!.  L.J.  lis;  wbenrlgjit  to_i: 

1V2 :  coeieLulor  may  ask  tor  aupiilementai  ileerBe,  24  Cal.  Da. 

§  1638.  Tbe  account  must  not  be  allowed  by  the 
until  it  is  first  proved  tliat  notice  has  been  given: 
quired  by  this  chapter,  and  tho  decree  must  show 
Bilcli  proof  was  made  to  tbe  satisfaution  of  the  court 
is  conclusive  evidence  of  the  fact. 
VoUcB^if  lackiDff,  acconat  may  t>e  reapoaed,  fa  Cal.  U<7, 239. 

§  1639.  Whenever  it  appears  to  the  crnirt  on  any 
ing'oC  an  application  for  the  sale  of  real  property,  t 
would  be  for  the  interest  of  tne  estate  that  personal 


jrty  of  the  estate,  or  some  pnri  at  nch  property,  abould 
1)6  ftret  sold,  the  tonrt  may  disctee  the  sale  of  such  pei^ 
wiial  property,  or  any  part  of  it,  and  the  salo  fbereot 
'   "'  '     -■■■-■  1  manner  as  if  the  applica- 

(if  Buch  personal  property 
.  July  1st,  187*.] 
(lant  of  any  estate,  on  the 
I  therein,  and  upon  goii4 
ranse  BDOwn  luereior,  i  iia  coiiit  may  order  any  moneys  iu 
Ills  Lands  of  the  executor!!  or  administtators  to  be  hi- 
rested  for  the  beneiit  of  rha  estate  in  aecurilies  of  the 
tToiled  Stntea  or  of  this  Statu.  Sucli  order  can  only  be 
EDade  after  puhlication  of  notice  of  the  petition  ill  some 
newspaper,  to  he  dosigiiali^ii  by  the  court  or  a  judge 
thereof.     [In  effect  April  Iiitlj,  1880.] 

ARTICLE  ni. 
The  Patment  op  Diiiirs  or  the  Estatb. 

iau.  Orflpr  In  whkli  (Ipbts  lo  lii>  piilcl. 
HH.  Whore  nropiTiy  insiilt.ri.-iit  m  larmDrteage. 
WS.  Eaiuie IiiBiifBciBni, " lUi ml  w bo i>aid. 
Ml.  Onltr  rornujAiCTt  ul  ili'UtaiiudiUscliaJse  uf  llie  eiecntor  ma 
IKU.  Pmvliiioa/ofdbpnte.liiiiili-ontlnitBntolalms. 
I IW.  Alter  flecree  for  pBymuut  u!  ilulils.  eiecutor  personal] j  liable 

tacr«Uti)r«. 
!  IKO.  Clalmi  not  iBBlnded  In  order  for  payment  of  debls,  how  dls- 

IWil.  Ori^'c  for  i«nnent  of  leinic'li'timd  eiteoslouaf  time. 
KiL  Fiu:iliiccoiint.wtacntoiMiiii.iae. 
IIU.  NegIecttonnUerSmlaucwut,tiowtreM«l1. 

§  1643.  The  debts  of  tho  rotate,  subject  to  tbe  provis- 
tais  of  section  twelve  huudrtd  and  five,  must  be  paid  in 
Ihefollowi 


IB  01 

2.  The  elpeois  ot  thu  l:i3t  sickness' 

3.  Debts  having  preferenco  by  the  laws  ot  the  United 
States; 

1  Judjimetits  rendered  agiiinst  the  decedent  in  Lis  life- 
time,  and  mortgages  in  the  nrrlc^r  of  tbeirdate; 
6.  All  other  demands  ngniu,(,  the  estate. 
Frsfairod  ctaicos  for  wages— 5LH\  IJul. 
Pamily  aliowrocB— sei:s.  iii.T.  uiii. 
Order  nf  paTi^ent— uncluniurablv ,  ■X  CaL  i\. 
Jsdgineal-tlBcree  settling  arcouut  Is  not,  M7.  P.  Bep.  m. 

S1644.  l-tje  prefer 
to  fc  viongaii  5  only  e; 


erty  roorlRagBd,  If  the  proceeds  of  Bnoh  property 
Bunlcient  to  pay  the  iaort|;itge,  the  paiC  rtimalnlug  t 
isHecl  mu9t  IiH  classed  wltli  othec  demanda  againE 

FroGflBdi  of  property  mortga^d— sec.  IMS. 
§  1645.  I!  the  eBrate  Is  InaufficieDt  to  pay  all  tba 
o£  any  ona  class,  oacli  creditor  must  lio  paid  a  divide 
proportion  lo  bis  claim ;  and  no  creditor  of  any  one 


§  1646.  Tbe  execator  or  admialBtiator,  aa  soon 
bas  suffldent  funds  In  bis  liands,  must  pay  tbn  funei 
penses,  and  espenses  of  the  last  siokneu,  and  ibo  s 
ance  mads  to  tho  family  of  tbe  decedeaC.  Hs  may  i 
in  his  bands  tlo  neoeHsary  t-Kpensas  of  adminiaLr) 
but  he  is  not  obliged  to  pay  any  otber  debtor  any  li 
until,  BH  pTKSurlbed  in  tlila  article,  tbe  payment  liaa 
ordered  liy  Ilia  court, 

Smplna  ftiodB— appUcation  to  payment  ot  delits,  37  CnL  CI. 

§  1647.  Upon  the  aettlenicnt  of  thp  acconnts  o 
executor  or  administrator,  ns  required  in  tills  cb: 
tbe  court  touei;  tnaka  an  order  for  the  payment  c 
dobtH,  as  circumstauces  of  the  estate  require.  If  tli 
not  BufBcient  funds  iu  tbe  hands  of  the  executor  c 
minlatrator,  tlie  court  must  apecify  in  the  decree  the 
to  be  paid  to  each  creditor.  If  tlie  whole  property  o 
estate  be  exhausted  by  audi  pay  mentor  distribution, 
account  must  be  considered  as  a  final  ncconnt,  ani 
ejieouMr  or  administrator  is  entitled  to  his  discbarj 
producinff  and  liling  the  neceBBary  voucbera  and  j 
Bhowin^  that  such  payments  Lave  been  made,  and  tL 
ha»  folly  complied  with  the  decree  ot  tbe  court, 
proved  March  lltb,  1876— ninety  days.] 

SetllBmsnt  or  acconntB-sec.  iwa. 

Order  for  paTmeaiof  dobts— Uy.P.  Sep.  IM:  la  pni-tlcular  1 
moaey,36Cal.i.>l!  ^Cal.TO. 

§  1648.  If  there  is  any  claim  not  due,  or  any  c( 
gent  or  disputed  claim  againat  tbe  estate,  the  an 
thereaf,  or  such  part  of  tbe  same  as  tbo  holder  won 
entitled  to  if  the  claim  were  due,  established,  or  absi 
must  be  paid  Into  the  court,  and  there  remain,  to  bi 
over  totba  party  when  be  booomos  entitled  thereto;  ot 
fails  to  establish  his  claim,  to  be  paid  over  or  dlstrll 
■  "  estate  require.  If  any  i 
J,  but  la  not  yet 


appears  iinil  as?i!ut9  to  a  deductiontliereftoiiiof  thelega 
intereat  fortbelimtitlni  claim  has  yet  to  run,  ho  is  entitle) 
to  be  paid  accord iuislj.    Tlio  payments  proTided  for  li 


S  1B49.  Wlicn  a  decree  is  made  by  the  court  for  tlla  "y 
payment  of  crpilitnra,  Iho  oxecutor  or  adtDinistrator  is 

pBcsoaallr  liable  to  oacli  creditor  for  hia  allowed  claim,  or  4 
tlio  diviiieod  tLcri^uu,  and  execution  may  he  iaaued  on 

sucli  decree,  as  upon  a  judgment  ia  the  court,  in  favor  of  " 

each  croditor,  anil  !  lie  same  proc'eedioss  may  bo  liad  un-  •. 

der  sucli  esociaion  as  Under  execution  in  other  cases.  — 

listrator  is  liable  therefor  on  his  f, 

[In  effect  April  letli,  ISBO.]  ^' 

ititor  caimat  open.  14  CaL  iw.  aUaned  i 

UauaDota  juiigmi^ni,  L>i.'ioie.3BCa].t'i]i  M;. F.  Bep.  US.  ~ 

%  1650.  WliL'u  tliQ  accounts  of  the  administrator  or 
exocuIortiaTo  bi>i>ii  settled,  and  an  order  made  for  the  pay-  f\ 

aent  of  debts  and  diatribution  of  tho  estate,  no  creditor, 
whose  claim.  w:ia  not  ineluded  iuthe  order  for  payment,  has 
Miy  light  to  call  upnn  thecreditors  who  have  lieen  paid,  or  - 

upon  thu  heirs,  dcvUoes,  or  legatees,  to  conttibiito  to  the 
I^yment  of  liis  r-lnim;  but  if  the  executor  or  edmintstra-  ■ 

tor  has  failed  to  give  the  notice  to  the  creditors,  aa  pr&-  • 

Krihed  in  Election  fiiurieen  hundred  and  ninety-one,  such  ■ 

nediiot  may  recover  ou  the  bond  of  the  executor  or  od-  . 

_.-_; . — . —  jjj  [i[g  (.[aim,  or  Buoh  part  thereof 

wouiii  ii;ii  <i  oi'tiu  entitled  to,  ha<l  it  been  allowed. 

whose  claim  was  coiitinL 
ten  months  before  audi  day. 
Dscree  of  diBtribntiaii  coDcluBirs— apon  credltora,  Uy.  P.  Rep.  199. 

g  1651.  If  the  whole  of  the  debts  have  been  paid  by 
the  hcst  distribution,  llie  court  must  direct  the  payment 
of  legacies  and  llie  distribution  of  the  estate  among  the 
Iielrs,  legatees,  or  other  persons  entitled,  as  provided  in  the 
nextcbapter;  but  if  there  be  debts  remaining  unpaid,  or 
if,  for  other  reaanii.^,  tlie  estate  be  not  in  a  proper  con- 
dition lo  be  closed,  the  court  must  give  sucb  extension  of 
time  as  may  bo  ri^awnable,  for  a  iinal  settlement  of  the 
estate. 

§  1652.  At  the  lime  designated  in  the  last  section,  or 
sooDer,  if  within  that  umeall  the  property  of  the  estate 


bBB  been  sold,  or  then  aze  snfflcient  funds  In  his  handa 
ihe  paymeDt  ot  all  the  debts  due  hj  the  estate,  and 
estate  be  in  apiopercDiiditioD  to  be  closed,  the  eieci 
or  administrator  must  render  a  final  account,  and  prt 
settlement  of  Ms  administration. 
SstllsmsDt  of  3cooiut*-sec.  1S3S. 

§  1653.  If  lie  neglects  to  render  his  acconnt,  the  at 
proceedings  may  be  bad  as  prescribed  in  this  cfaupte 
regard  to  the  first  account  to  be  rendered  bj  him,  and 
the  provialona  of  this  chapter  relative  to  tbe  last-a 
tioned  account,  and  tbe  notice  and  settlement  ther 
apply  to  bis  account  presented  for  ttnal  settlement. 


PABTinOM  AND  BBTTLEKKNT.      §§  16S8-40 


•  FivAL  Settle. 


CHAPTER  XI. 


AETICLZ  L 

ISTIAL  DlSTBIBUTIOn  PBIOR  TO  FUIAL  SETTLimnT. 


>ecreepraTedfQrur«qnliBboa<U vblchmust bejrirMi'  Mav 
order  whola  or  part  oC  sbare  to  be  dellTsred.    where  piutl- 
UoDDsceBKvy,  bow  made.  Cosu. 
I  iHti.  Order  for  payment  at  lioiii],  aad  BulC  thereoii. 

§  1658.  At  any  time  after  the  lapse  of  four  montb^ 
fiom  the  iasulns  of  letteni  testamentary  or  of  adiaiuistia- 
tLDn,  any  heir,  devisee,  or  legatee,  tnay  present  his  peti- 
tion to  the  court  for  tba  lejEacy  or  share  of  the  estate  to 
vbich  lie  is  entitled,  to  be  eiven  to  him  upon  his  giving 
bonds,  with  security,  tor  tfie  payment  ot  nis  proportion 
of  tbe  debts  of  the  estate. 

MWDIof  ■ecUon— a>CaL«2T;  1ICb1.«»;  UCil.GM. 

Hiir— Isclndea  widow  or  aaTTlror,  Hr-  P.  Bep.  IM. 

aiTlng  bonds— reqolilte,  14  0*1. 112. 

?i7mant  of  Isga^M— order  of  appropriation  For,  Civil  Code,  ■er. 

Froportloii  of  tlu  dobts— tor  w hlcb  legatee,  ete.,  liable.  Civil  Code, 

§  1659.  Notioe  of  tbe  application  must  be  given  to  tbe 
eiGculor  or  administrator,  personally,  and  to  all  persons 
interested  in  the  estate,  In  the  same  manner  that  notice  la 
leqalred  to  be  f^ven  of  the  settlement  of  the  account  of 
an  executor  or  administrator. 


9i  1661-2        PAMTTIOM  AMD  BETTtEHENT. 

and  reaiflt  the  application,  or  any  other  heir,  deviw 
legatee  may  make  a  similar  appficatiou  for  himself 
A117  person  iDtennad-aei:.  lioeit. 

>,  %  }f^\  i^V"'  ^^^  hearing,  it  appear  tliat  the  eat; 
but  little  indebted,  and  that  the  aliare  of  the  narty  a 
ing  may  be  allowed  to  liim  without  loss  to  tlie  cret 

with  the  prayer  of  the  applicanc,  requirinc- 

1.  Each  heir,  legatee,  or  devisee,  obtainlne  such  d 
before  receiTing  hia  share,  or  any  portion  tbireof,  to 
cute  and  deliver  to  the  executor  or  administrator  a  1 
tu  Buch  sura  aa  shall  be  designated  by  the  court,  or  a  i 
thereof,  with  sureties  to  be  appnjTed  by  the  judge,  i 
blB  to  the  executor  or  administrator,  and  conditiooei 
the  payment,  whetlever  required,  of  his  proportion  o 
debts  duo  from  the  estate,  not  exceeding  the  valii 
?">°"°f  «,  the  legacy  or  portion  of  the  estate  to  wlii< 

2.  The  executor  or  administrator  to  deliver  to  the 
legatee  or  devisee,  the  whole  portiou  of  the  estal 
which  he  may  be  entitled,  or  onfy  a  part  thereof,  rt 
natiEg  It.    If,  in  the  execution  of  tlie  order,  a  partiti 


It  must  be  made  in  the  raanntr  hereinafter  ptescri 
Ihe  costs  of  these  proceedings  ahali  ho  naid  by  the  a 
cant  or  if  there  be  more  than  one,  shall  be  apportii 
equally  amongst  them,  [In  effect  April  16th.  ISSO.] 
Order-not  made  K  any  laics  unpaU,  sec.  1669 :  recording,  sea 
SnnnivisiOH  l.  trndortatlngs,  genBrall7— sec.  s«b. 
Partition-nianner  hereinaflcrpresctlbed.aoc.  1575  s(im. 


is  necessary  for  the „,  ,,„-  ,„i.a,„  m  ^^u 

the  payment  of  any  part  of  the  lu-.n-v  tlier^by  secu 
the  executor  or  administrator  miisi  lufition  tlie  court 
8n  order  requiring  the  payment,  nnrl  iiavc  -i  citation  iv 
and  served  on  the  patty  bound,  reqiiiiiiirr'  jiju,  tn  ai)' 
and  siiow  cause  why  the  order  shouki  i^t  he  made 
the  hearing,  the  court,  it  satisfied  of  the  necessity  of  f 
payment,  must  make  an  order  accordingly,  desicna 
the  amount  and  giving  a  time  vrithin  which  it  mns 
paid.  If  the  money  is  not  paid  within  the  time  allo\ 
an  action  may  ba  maintained  by  the 
iatrator  on  the  bond. 


ABTICLE  U. 

DlBTHIEtrTIOJI  ON   F] 


ee9.  No  aisliibu  tloo  to  be  ordered  UU  all  taiet  on  personal  property 

%  1665.  Upon  tlie  final  settlement  of  the  accounts  of 
e  executor  or  ftjmlnistrator,  or  at  any  aubsequeai  Utae, 
10Q  the  application  of  tlio  executor  or  administrator,  or 
;iuy  heir,  legatee,  ocdeviaeo,  the  court  muat  proceed  to 
stribute  the  residue  of  the  estate  in  tne  handa  of  the  es- 
lutor  or  administrator,  if  anv.  amons  the  persons  who 
lunt  liaa  left 

„ .._ _ _  jhildraa,  and 

ly  of  them,  before  the  close  of  the  administration,  hare 
ed  while  under  a^e  and  oot  havinz  been  marriud,  no 
[ministration  on  such  deoeaaed  child's  estate  is  neces- 
jy.  hilt  all  tlie  estate  wbicli  such  deceased  child  was 
ititleU  to  by  inheritance  must,  without  administration. 
I  distributed  to  tlie  other  heirs-at-law.  A  statement  of 
ly  receipts  and  dishuc9em';nw  of  the  executor  or  admln- 


._ „ , mada  by 

e  court,  and  Included  in  the  order  ordeccee;  or  the  court 
judge  may  order  notice  of  tlio  settlement  of  anch  aup- 
ementary  account,  and  refer  the  same  aa  in  other  cases 
the  settlement  o(  accounts. 

rrAoditAnberalllotiil  beqiietuand  morlgwed  land. 
■■■• ■Tectadbyante-aaptlalcontract.My.P^'"  ■"'■ 
dies  pendlofl  admlDUCratloD.  ht-  P 


:-i:  1 1  ri,vaSeetedb^  antenuptial  contract,  MyTp. — , 
r  iii'vijee  dies  pending  admlDUCratloD.Hy.  P.  Rep. 
.-■ilsliHMiltoreaHy.MT.P.Eep.  IM.    rtin»</.noti 

■  i  ilcMmlDU.MjT.P.Bep.SU.    On  circuiDr'i  Bfjilieu 
mod  for  talwm  doo  applfcint.  Hy,  F.  Bep.  !tl. 


g  3  666.  In  the  order  or  decree,  the  court  must  name 
ID  persons  and  the  proportions  or  parts  to  which  each 
!  all  he  entitled,  and  such  peruoos  may  demand,  b  -  "■- 
nd  recover  thfeir  respective  shares  from  the  ei — 
intiaietcator,  or  any  person  having  the  same  lu  jjusatiti- 
on.    Such  order  or  decree  is  conclusive  as  lotherlghta 


of  heirs,  legatees,  or  deviseeB,  subject  011I7  to  be  ti 
eet  aside,  ottnodified  on  appeal. 

Desns  of  fliial  dlnhbatlaa— form  of,  where  vuetued 
lielr  or  devisee  who  dies  pendlnn  admlnWCratlon,  to.  p.  Itei 
modifiable  beLow.  36  Cal.ITT:  wdiB  proper,  SI  Cal.  8681  KCi 


IBSO.SPac.C.  L.J.IK. 
Appeal— MCal.KS;  49CB1.UI. 
SnbHqamt  iBflaa  of  letteiv-'OD  dlacoYer^  of  ealate,  sec.  1638- 

§  1667.  Upon  application  foe  distribution,  after  1 
settlement  of  the  accounts  of  administration,  if  tbe 
cedent  waa  a  non-resident  of  tbis  State,  leaving  a 
nliich  lias  been  duly  pioved  or  allowed  in  the  State  o: 
residence,  and  an  authenticated  copy  thereof  has  1 
admitted  to  probate  in  tbis  State,  and  it  is  necessar; 
order  tliat  the  estate,  or  any  part  thereof,  may  be  di=' 
iited  according  to  tJie  will,  that  the  estate  In  this  S 
should  be  delivered  to  the  executor  or  administracn 
the  State  or  place  of  bis  residence,  the  court  may  0 
Bucb  delivery  to  be  made,  and,  if  necessary,  order  a 
of  the  real  estate,  and  a  Itke  delivery  of  the  proce 
The  delivery,  in  accordance  with  the  order  of  the  cc 
is  a  full  discbarga  of  the  executor  or  administrator ' 
tbe  willTinnesed,  in  this  State,  in  relation  to  all  prop 
embraced  in  such  order,  irhlcb,  unless  reversed  on  ap| 
binds  and  concludes  all  parties  In  interest.  Sales  of 
estate,  ordered  by  virtue  of  this  section,  must  bo  mail 
the  same  manner  as  other  sales  of  leal  estate  of  d 
dents  by  order  of  tbo  court.    [In  effect  April  IGtli,  1S& 

§  1666l  Tbe  order  or  decree  may  be  made  on  tbe  ] 
Won  of  the  executor  or  administrator,  or  of  any  pe 
inti^rested  in  the  estate.  Notice  of  the  application  n 
u  by  posting  or  publication  as  the  court  may  dii 
r  such  time  as  may  be  ordered.  If  jiartitioi 
applied  for  as  provided  in  tliis  chapter,  the  decree  of 
triliutiou  shall  not  d i vest  the  codrt  •>!  juriBdintion  to  o 

SLirtitiau,  unless  the  estate  Is  Unally  closed.    [In  ej 
uly  1st,  18T4.] 
Want  of  oolice— decree  dI  dlstrlbuUan  void  for,  46  Qtl.  KO. 


a'f; 


§  1€69.  Before  any  decree  of  distribution  of  an  es 
is  made,  the  court  must  be  satistied.  by  the  oath  of 
executor  or  administrator,  or  otherwise,  that  all  St 
county,  and  municipal  taxes,  legally  levied  upon  persi 


D   SBTTIEMEIIT.  SS  1679-6 

portT  of  tie  eatata,  have  been  tuUy  paid.    [In  eflMt 

III  Uitb,  1S80.] 

OlilaipTavliloii-FoUtlcal  Code,  nee.  r.X. 

noaloi  paying  taxoa-cnlllled  lo  relmiiursettiant:,  My.P,  Eep,  W, 


me      filing  peUCloii. 


T£„ 


ir  d 


ir  Bppo  _  ._ 

1  diBtnbutlu;;  the  estntc, 
ir  warrant,  and  their  oal 
on  consent  of  the  parliei 
iper  and  just,  it  is  sufflci 
only,  who  ' ' 


m  re  h  iiB,  deviseea, 
nd  he  respMt- 

Si   bed,  partJtioQ 
[H]DteTeat«d  per- 
putpiise  by 
h      aithlnl  dis- 
he  Older  of 
d    ree  assiffninR 
DuiiC  Iju  issued  to  tliem  as 
must  be  Indorsed  thereon. 
<ir  iviipn  tie  court  deems  it 

u  autlinritj  and  iSEOTemed 


0  appointed. 


n  effect 


the  sumo  rulea  aa  if 

y  IGth,  laSO.] 

aomcy  appointed  by  ihflCQnrt—gcc.  171.^. 

1 1676.  Such  parrition  iniiv  lj«  ordered  and  hadln  tlie 

lerior  Court  ou  tlie  pefitiuzi  id  iiiiv  person  Interested. 

t  before  Kommissioners   an;  appiiinied,  or   pactillon 

lereil  by  the  cour'  --   "-    ■    '    "  ''""  -'•^-*  *=-' 

ireot  must  be  give 

tliis  State,  or  to  llieir  j-uurdiii 

omeys,  or  guardians,  if  nuy  ii 

ids  out  of  this  State,   cither  i 


.    ji  tliia  chapter,  n 

nn  iuterested  who  reside 
HIS,  and  to  the  agents, 
I  this  State,  of  eucli  as 
lorsiiaally  or  by  public 


§S  1677-aO     PABTITIOH  AND  SBTTtEMENT. 

riTen  at  any  time  before  the  order  or  decree  of  dt 

tg^ordlr  Vt  dem«Ts  maTe  XtribSEin'  U^l'^^t^l 
effect  July  ICcb,  1880,]  "         ^^'"^ 

^J,»V?^  ^t  *}"  ''^^}  ^^"^'^  ''* '"  aifferect  counti. 
court  may,  if  deemed  proper,  appoint  cruomi'wion. 
all,  or  differeut  commlaaioiiera  for  eju-i,  7n,7n,w 
MtaM  in  each  .county  roust  be  dividca  sopa  ™ic  y  , 
tlia  lieirs,  devisee!",  or  leiratees  as  if  ihrT^ ^v',^  nJ 
estate  to  be  divided;  but  tiie  oommissionei^  lir=t  ann 
mnat,  unless  othetwiso  directed  by  the  court  m-if-. 
Il.'i?„  rT'"^V®*'.^=*^'«  n-Iierover  situated 'wiili'i' 
State,    [In  effect  July  iJtb,  ISSO.] 

§  167a  Partition  or  diatribution  of  tb,.  re.i'  ostitt. 
bo  made  as  proTided  in  this  chapter,  nUi,ou"ji  sc 
the  orieinal  lieirs,  legatees,  ot  deviaeerm-iv  Inv 
veyed  tlieir  shares  to  other  persons,  and'siich  shares 
bo  assigned  to  the  person  liohling  tho  same  in  the 

Ke^'^'dt^is:':."""' "'"'''  ^""'^  '^^''"  '"  -^" 

S  1679.  AViien  both distributionondnartitionarpi 
Uie  several  shares  in  the  real  nnd  personal  estate  rai 
set  out  to  each  indiTidna!  in  proportion  to  Iiis  ricl 
metes  and  bounds,  or  description,  so  that  tJie  samac 
easily  distinguished,  nnless  two  or  more  of  tlie  n-irn 
terested  consent  to  have  their  sharerse  oi  t  i^  as 
held  by  them  in  common  and  undiyide.1. 

§  1680  When  the  real  estate  cannot  he  divided 
ont  prejudice  or  inconvenience  to  the  owners  the . 
may  assign  the  who?e  to  one  or  more  of  tho^irtie' 
titled  to  share  therein,  who  will  accent  it  alivsiva 
ferring  the  males  to  the  females,  anrf  amoue  cli" 
preferring  the  elder  to  the  younger.  The  parties  ^ 
msf  the  whole  must  pay  to  the'*oUier  pames  fnte^i 
aeir  just  proportion  of  the  true  value  thereof  or  .it 
^o  same  to  tlieir  satisfaction,  or  in  case  of  the  min 
of  such  party,  then  to  the  satUtactioa  of  his  BEiari 
and  the  true  value  of  the  estate  must  be  ascertainerl 
reported  by  the  commissioners.  "Wlien  the  coiiimissir 
i^pointed  to  make  partition  ate  of  tha  opioion  thai 
real  estate  cannot  be  divided  without  preiudice  or  ir 
Tenlence  to  the  owners,  they  must  so  report  lo  the  ^< 
and  recommend  that  the  whole  be  assigned  as  herein 


rABTITION  A:m  HEWI-mEHT,        §S  168L-4 

led,  and  muaC  find  nnd  report  the  tme  value  of  SDch 
d  estate.  On  liliDj'  the  Teport  of  the  commissionen, 
i  oil  maklDg  or  SLCtiritig  the  payment  as  before  pro- 
led,  the  FouTt,  if  it  niipears  jast  and  proper,  must  con- 
n  the  report,  and  fljureopon  the  assignment  is  com- 
ite,  and  the  titio  to  [he  ifhole  of  sacb  teal  estate  Tests 
the  person  toivhoiu  ilieGameiasoaHsigned.  [In  effect 
ly  Kith,  IWfO.] 

!  1681.  AVhen  aay  tract  of  land  t 
iatcr  viilue  Thau  any  one's  share  in  luu  uamic  lu  ue 
rided,  and  cannot  Iiuitiriiled  ^Choat  injury  to  tlie  same, 
nay  he  net  oil  hy  tlin  commissioners  appointed  to  make 
rtition  to  any  of  tho  parClea  who  will  accept  it,  giving 
iferenoe  as  prosi^iihcd  in  the  precedinf;  section.  The 
rty  accepting  roust  pay  or  secure  to  tho  others  Bnoh 
nB  as  tlie  commissiouora  shall  award  to  make  the  pac- 
idti  equal,  nnd  ttm  oammlssioners  mast  make  tlieir 
■ard  accordingly;  hut  siicli  partition  must  not  he  e»- 
kUshed  by  tho  court  until  the  sums  awarded  are  paid 
the  parties  eatitleil  to  the  same,  or  secured  to  their  sat- 

i  1682.  When  it  npppars  to  tbe  court,  from  the  com- 
raioners'  report,  thjit  it  cannot  otherwise  bo  fairly  di- 
led  and  should  hu  sold,  the  court  may  order  the  sale  of 
1  whole  or  any  part  of  tlie  estate,  real  or  personal,  by 
1  eiccutor  or  iidministrator,  or  by  a  commiasioner  ap- 
inted  for  that  purpose,  and  tbe  proceeds  distributed. 
a  sale  must  he  conducted,  reported,  and  conflimed,  ia 
I  same  manner  and  under  the  same  retinicements  pro- 
led  in  articlo  four,  cliaptar  seven,  of  this  title. 
[  1683.  Before  any  partition  is  made  dr  any  estate  di- 
led.  as  provided  iu  tljis  chapter,  notice  must  he  eiven 
all  peraoQ.i  intercstPil  in  the  partition,  their  guardians, 

:  hey  shall  proceed  to  make  parti- 
o,  iiHs  comuiia^ioui  r^  may  take  testimony,  order  sur- 
ji,  and  take  such  utLrr  steps  as  may  be  necessary  to 
Me  them  to  form  :l  juilgment  upon  the  matters  before 

t  1684.  The  comuiissionsts  must  report  tlieir  proceed- 
fl,  nnd  the  purtition  iii;reed  upon  by  them,  to  the  court, 
writing,  and  Ihe  court  may,  for  aufacient  reasons,  set 
do  tbe  report  anil  tiMiimit  the  same  to  the  same  com- 
ssioners,  or  appoint  others;  and  when  such  report  Is 
ally  contitmed,  ii  cci-Uiied  copy  of  the  judgment,  or  de- 


^31685-92    TjLxrmoir'A 

."i^"  °'  P^r'ii!'"'  ^^^  thereon,  attested  hytbe  cle: 
the  aeal  of  the  court,  must  lio  reoortled  in  tlio  offl. 
10th^8»?]        """"^^  "'""^  tbolanda  lio.   [In  efl 


rt  raakcB  a  judgment  o 


S  1685.  When  the  a 
nBsijfnin^  thu  resiOue  c 

sona  entitled  to  tta  same,  id  li  not  necossary  to 
couuniaaionfirs  to  maka  partition  or  diattiljution 
uuleag  tlio  partiua  to  whom  tbo  assignment  is  dee 
effect  July  m-hS.?  '""  -^I^Ponitionbe^a, 

1.^  w^i  ■*-"fl''«3tion3astoaavan(iement8mad 
legeu  to  have  been  made,  by  the  decedent  to  h! 
may  ba  heard  and  detertninea  by  tlie  court  oudt 

tate  and  tho  hnal  jadcment  or  decree  of  the  <-oi5 
™.  <'^?P^'' '^,*  ^^^  ^"I"^™a  Court,  is  bindius 
parties  intereatod  lu  the  estate.    [In  eilect  July  IGtl 


)BAEaBSt  OBISTKaraiEDpABTlBa.    DISDHj 
EXEOtlTOB  OB  ADMHOBTHATOn. 


cilostato.lioiTillsposcdof, 

pi-oiwrty  of  absentee  lo  ba . 


BK.'  Agent 
m.  UndoL 

695!  LLnUiiltj^of 


g  1691.  m'en  any  estate  is  assigned  or  diairibu 
a  judgment  or  decree  of  the  court,  as  provided  1 
chapter,  to  nuy  person  lasidlng  out  of,  and  hav 
.put,,,  this  State,  and  it  is  necessary   ha  Ps 


)a3esalon  and  charg 


-j(uiiu  III  lua  Blare,  auQ  it  ia 

»i.onld  ba  authorized  to  take 

Bamo  for  the  benefit  of  snob  i.uonui,  purson  mo  com 

?ii?i",°i,V'"'  "P^lo^  that  purpoae,  and  aiithorko 

take  charge  of  aueh  estate,  as  well  as  to  act  for  an 

sent  person  in  the  distribution. 

rJ-i^^^'  7^"  ^^^'"' '°™''  eiacnte  a  bond  to  the  8 
California,  to  beapproTcd  bytho  court,  ora  iudce  ll 
for  tho  estate  ^'^Tlo'n^^'r'  '^''"''V^  managffl  a. 
hia  services  and  ospenaes.     [lu  ellMt  July  IGth,  im 


sBTiumEjn.      gg  169X7 

1693.  When  personal  property  remalni  Intbe  liands 
tba  ngent  unclaimed  for  n  jrar,  and  it  appears  to  the 
rt  tbat  it  is  for  tlie  benelit  of  those  interested.  It  shell 
sold  under  ibu  order  of  ilii'  court,  and  the  proceeds, 
!T  deduttiDK  tliB  expiin'ii's  of  the  sale  allowed  by  the 
rt,  must  bo  paid  iiii')  tin;  f^rafe  treasury.  When  the 
'meQt  is  made,  Ilia  agfut  iiiii^t  take  from  the  treasury 
ilicata  receims,  ono  of  wlii.  fi  lie  must  lile  in  the  office 
the  controller,  and  ihe  olljur  ia  the  court.  [In  effect 
yietb,  1880.] 

Jd  inlii  the  SUIs  beasiirr— but  not  lUatntmled  Bmane  tbe  other 

1694.  The  iiRBat  must  render  tha  ooort  appointing 
1,  annually,  an  account,  shoiving: 

Tiie  value  and  charaoter  of  ilio  property  received  by 
1,  what  portion  thereof  ia  still  on  baud,  what  sold,  and 

TIiB  Income  derived  thcrtfroin; 

Tbe  taxes  and  as^es^im^nts  imposed  thereon,  for. 
it,  and  whether  paid  or  uii[iaid; 

Expenses  iQEUcrcd  in  \]f.  i  are,  protection,  and  man- 
ment  thereof,  and  wbi'Uiir  paid  or  unpaid.  When 
i,  tha  court  may  e '' — ■*•->.. 1. 

1  urooirt  Ihnr  IT  ^^  III   f](. 

id  therein,  the  court  may, 
iilfl  of  tbe  ivbole  or  such 

tB  ul  tJie  real  or  personal  jiroperty  as  shall  appear  to 

proper,  and  the  purcliaF^c-iuoney  to  be  deposited  in  the 

te  treasury.    [In  effect  July  IGtb,  1S80.] 

1695.  Tbe  agent  is  liable  on  bis  bond  for  tbe  care 
1  preservation  of  the  estate  while  in  his  Itauds.  and  for 

payment  of  the  proceeds  of  the  sale  as  required  in 
preceding  sections,  and  may  be  sued  tbereou  by  any 
Nm  interested. 

1696.  "When  any  person  appears  and  claims  the 
ney  paid  into  tbe  treasury,  the  court  making  the  dis- 
inCion  must  inqiilreiuto  slii:Ii  claim,  and  being  fli^l  sat- 
jd  of  bis  right  thereto,  must  grant  him  a  certificate  to 
t  effect,  ander  its  seal;  ajid  upon  the  presentation  oE 

certificate  to  him,  the  coutroller  raast  draw  his  war- 
t  on  the  treasurer  for  the  amount.  [In  effect  July  IStlj, 
J-] 

1697.  Wbea  the  estate  has  b»en  fully  administered, 
1  it  is  sbowu  by  tbe  executor  or  administrator,  by  the 


production  of  Batiafactory  vouchera,  thnt  he  tias 
■mns  of  money  due  from  blm,  and  delivered  u 
the  order  of  the  court,  all  the  property  of  tbe  t 
the  [)artiea  eotitled.  and  performed  all  the  aau  1 
leqQired  of  him,  the  conrt  must  nmko  ;i  jmlgi 
decree  dischargitiK  him  from  all  liability  to  be  i 


Delivered  property  of  eewle— to  dlstrtlmteea.  MTieeler  v. 

DiHharge  of  azecntor,  eto.— allowSDCe  ol  9nil  ai^cnmil  I] 
CbL  M:  alterward,  an  longer  represents  lUe  eBtsto.  M  Cal.  491 

Siacharga  of  gnaidlan— M  CbL  B6I. 
S  1698.  The  final  settlemCDt  of  an  estate,  as 
chapter  provided,  ahall  not  preveDt  a  subsequent  i 
letters  testa  me  ntarj[,  or  of  administraition,  or  of  iic 
tratioti  with  the  will  annexed.  If  other  property 
estate  be  discovered,  or  if  it  become  necessary  or 
for  any  cause  that  letters  Bboold  be  again  isaaei 
effect  July  1st,  1874.] 


CHAPTER   XII. 


notl^  Horn  date  ot  flllng. 


lU.  OQoUescrlptlonotrpiLeatstnBouglittobe 

Is  snlBcletit  for  all  purposes. 
IL  Sales  of  pintles  Ecneralli'. 
W.  New  tflafi  anil  appeals, 
ns.  Wllbla  wbat  ILme  srpeal  muat  bo  taken. 


i^rsbaent  heln,  devlnea, 


ii   TennlDMhiu  of  lUe  estate. 


conUDlHed  Cor  couMmpt. 


J1704.  Orders  and  decrees  mado  by  the  coort,  or  a 
go  thereof,  in  probate  proceedings,  need  not  recite  the 
!iisleDce  of  facts,  or  the  performjinco  of  acta,  upon  which 
he  jurisdictioQ  of  tLe  court  or  jndKo  may  depend,  but  it 
iball  only  lio  necessary  tliat  iLoy  cuntaiu  tbe  matters  or- 
lered  or  adjudged,  except  as  othunviae  provided  in  this 
Ule.  All  orders  and  dcureeaof  the  court  or  judge  must 
«  entered  at  length  in  thu  minute  book  of  the  court 
In  effect  July  llitfi,  188(1.] 

Inmpretatiaii  of  secUon— 31  CsL  143. 

§  1705.  When  any  pulilication  i3  ordered,  such  pnbli- 
ation  muat  be  mado  daily,  or  otborwise  as  ofteu  during 
Jib  preaeribed  period  aa  tli'o  paper  is  regularly  issued,  un- 
less otb  or  wlae  provided  intliis titlu.  T!ie  court,  ora  judge 
ieroof,  may,  however,  order  a  les.f  number  of  publioa- 
iions  during  the  period,     [In  otteel  July  16th,  1880.] 

Affidarit  o(  public aiion-aeca.  201U,  idll. 

OidBidirBCtinBpal>lioation-i>Mllcul;irltyo(,SlC«LII6. 
Code  Crv.  Pboo.— *o. 


Sgi7oe-u 

§  1706.  TVIien  it  is  provided  in  tiiis  title  that  an; 
or  decree  of  tlje  oourt,  or  a  judge  thereof,  or  i 
thereof,  must  be  cecnrded  Id  tbe  ofiica  of  the  i 
recorder,  from  the  lime  ef  tiling  The  same  foe  : 
notice  is  imparted  to  all  dbisoub  of  the  i 
[In  eftert  July  16th,  1880.] 


1.  The  title  of  the  pcoceediog; 

3.  A  brief  etatemeot  of  the  uatore  of  tbe  proceei: 

3.  A  diraction  that  the  pecson  cited  appuar  at  i 
and  place  specified. 

§  170S.  The  citation  may  be  issued  by  the  eler! 
the  application  of  any  party  without  an  order 
judge,  except  in  cases  In  nhich  such  order  ts  by  tl 
visions  of  this  title  expressly  required. 


§  X709.  The  ci 


IS  in. 


vila< 


It  he  served  in  the  se 


g  1710.  ■ 

of  giving  it 
citation, 
§  1711. 

this  tith 
fore  the 

§1712. 

published . 
need  uot  b 
Qcient  to  i 


When  no  other  time  Is  specially  proscri 
citations  mast  ba  served  at  least  five  ila 
torn  day  thereof. 

When  a  complete  description  of  the  rea' 

estate  sougbt  to  be  sold  haa  been  givf 
n  a  uewspaper,  as  required  in  tlie  order  t( 

the  sale  should  not  be  made,  such  desci 
a  published  in  any  subsequent  notice  of  i 

petition  for  the  conlirmatlon  thereof:  it 
efer  to  the  description  contained  in  the 
he  Urat  notice,  as  being  proved  and  on 


g  1713.  KKcept  as  otherwise  provided  in  this  tit. 
provisions  o£  pan  two  of  this  CiJde  are  applicable 
constitute  tbe  rules  of  practice  in  the  proceedings 
tioned  in  this  title. 

§  1714,  Theproviaionsof parttWDof thiaCode,rf 
to  new  trials  and  appeala— except  in  bo  fai  as  thi 


H3  oRDEaa,  dbcbbbs,  etc.  §§  mS-U 

inconsistent  with  tlie  prnFisioDB  of  this  titla — apply  to 
tlie  proceedings  mentioned  in  this  title. 

§  1715.  Tbe  appeal  must  bo  taken  within  sixty  days 
afMr  the  order,  dacreo,  or  judgment  is  entered. 

Appeals  from  Saperlor  Cdohs— In  ptDlJate  matteiB.Bec,  KS.nnbd.t. 

Within  sixty  dars-EftaLiiorSoini,  Feb.  iSUi,  lB8a.EII*M:.  C.  L.J.  U. 

Parties  aggrieved— mal  appeal.  40  Cal.isa. 

g  1716.  Alliiaueaof  fact  joined  in  probate  procoedinga 
must  be  tried  in  conformity  with  tfia  requirements  of 
article  two,  cbapter  two,  of  thia  title,  and  in  all  such  pro- 
ceedings the  party  affirming  IH  plaintiff,  and  the  one  deny- 
ins  or  avoiding  is  defendant.  Judgmeuts  therein,  on  tha 
issue  joined,  as  well  as  forcosts,  may  be  entered  and  en- 
[orteii  by  execution  or  otherwise  by  the  court,  as  ia  civil 
sctions-     [In  effect  July  Ifith,  1880.] 

Trial  of  isBuea-see  sec.  1717. 

§  1717.  If  no  jury  i^  deflwnded,  the  court  mugt  try  the 
iasiies  joined.  It  uii  written  demand  a  jury  is  called  by 
either  party,  and  tlie  is3ue»  are  not  sulBciently  made  up 
by  the  written  pleadings  oo  Hie,  the  court,  on  due  notice 
to  the  oppoaitn  paity,  must  settle  and  frame  tiie  issues  to 
be  tried,  and  snbniiti  the  same,  together  with  the  evidence 
of  each  party,  to  the  jury,  on  which  they  must  render  a 
verdict.  Either  mav  move  for  a  new  trial,  upon  the  same 
liTDunds  anderrorsi'^and  in  like  manner,  as  provided  in 
(his  Code  for  civil  actions. 

§  17ia  At  or  liefore  tlie  hearing  of  petitiooa  and  con- 
tests for  tbe  probate  of  wills;  for  letters  testamentary  or 
of  administration;  for  s^les  of  real  estate,  and  contirms- 
tions  thereof;  settlements,  partitions,  and  distributions  of 
eitat«s,  setting  apart  liomesteeds,  and  all  other  proceed- 
uigs  where  all  the  parties  iaterest«d  in  tbe  estate  are  re- 
onued  to  be  notified  tliereof ;  tha  court  may,  in  its  discre- 
tion, appoint  iome  competent  attorney-at-Iaiv  to  represent 
la  all  Bucli  proceedings  tbe  devisees,  legatees,  heirs,  or 
neditors  of  tbe  decedent,  who  are  minors  and  havo  no 
leneral  guardian  in  the  county,  or  who  are  non-residents 
of  the  State;  and  those  interested  who,  though  they  are 
neither  such  minors  or  non-residents,  are  unrepresented, 
riie  order  must  specify  tljo  names  of  tbe  parties  so  far  as 
known  for  whom  tho^ittorney  isappointedi  who  is  thereby 
sulhorized  to  represent  .such  parties  in  all  such  proceai 


S§  1719-22  OBDEB8,  DBCBEES,   mV. 

ings  had  Bubseqnent  to  liia  appointment.  The  a 
may  receive  a  fee,  W  be  fixed  by  tlie  court,  for  hi 
ices,  TFbich  mast  be  paid  out  oE  tlio  f  uuda  of  tho  gi 
neceaaary  expenses  of  administratloii,  and  upon  <1 
tion  may  be  charged  to  the  party  represtated  by 
toroey.  If.  for  any  cause,  it  be^'umes  necessa 
court  may  BobatitnteanoHier  attorney  fortheonei 

Sainted,  in  whicb  case  tlie  fee  musl;  bo  proportii 
ivided.  Tho  non-appointment  of  !ia  attorney  \ 
affect  the  validity  of  any  of  the  proceed  ions,  [li 
July  16th,  1880.] 

.  §  1719.  When  a  judBment  ot  decree  is  made, 
apart  a  botnestead,  coatirming  a  sale,  making  d 
tioD  of  real  property,  oc  determininf;  uuy  otlier  ma 
tecting  tlie  title  to  I'eal  property,  a  cer'tiiied  coiij 
same  must  be  recorded  in  the  office  of  ttieiecorde: 
county  in  which  the  property  is  8itu:ited.  Iln  efie 
iBt,  1874.J 

S  1720.  Wlien  it  ia  not  otherwise  prescribed 
title,  the  Superior  Court,  or  the  Siiprumo  Court 
peal,  may,  in  its  discretion,  order  cosf^  to  be  paid 
party  to  the  proceedings,  or  ont  ot  tlie  asseta  of 
lata,  as  justice  may  require.  Execution  for  tbe  coa 
issue  out  of  the  Superior  Court.  [In  effect  July  lUtli 

OoBts  against  ezecntor— or  administrator,  sec.  1509. 
before  Code.  19  )^.  38B ;  on  appenl,  EststE  of  jijrtoii,  Jujie  Ibl 

§  1721.  Wbeneveranexecutor,  admini9trator,o[ 
Ian  is  committed  for  contempt  in  disobeying  any 
order  of  tiie  court,  or  a  judge  thereof,  .lud  b.iH  rema^ 
custody  for  tliirty  days  without  obeying  such  on 
purging  himself  otherwise  ot  the  contempt,  the 
may,  by  order  reciting  the  facts,  and  without  i 
showing  or  notice,  revoke  his  letters  and  appoin 
other  person  entitled  thereto  executor.  ;idmini3tri 
.  guardian  in  bis  stead.  [In  effect  July  ICth.  1880,] 
Imprimnmoni  ot  oieonior— tor  not  pajlii?  over  tLo  dls 
■lures  at  tlie  eslale.  My,  P.  Rep.  leO;  and  see  ,^3  Cat.  2M. 

§  1722.  "Whenever  an  infant,  insane,  or  incoir 
person  basaj^ardian  of  his  estate  residing  in  this 

J'ofTde 


-.  attend'to  the  iateresta  of  ttie  ward  In  the  matt... 

[BBTdiaa  may  also  appear  for  his  naid  and  waive  any 
piocesa,  notice!.  otoTdeTto  abow  cause  trblch  an  adtiltor 
1  person  of  sound  mind  might  do.  [la  effect  July  I6tli, 
1881).] 

g  1723.  IE  any  person  lias  died,  oc  shall  hereafter  die, 
■no  at  the  time  i>f  Iiis  death  was  the  owner  of  a  life  es- 
lale,  which  terminates  byreasonof  the  death  of  such  per- 
son, any  person  interested  in  the  property,  or  in  the  title 
ibereto,  in  wl i id i  such  life  estate  was  held,  may  file  in  the 
ioperiot  Court  o(  the  county  in  which  the  property  is 
dtqated,  Ilia  veiifled  petition,  setting  forth  such  facts, 
md  tliereupon.  and  after  Bach  notice,  by  public atiou  or 
nberwitie,  as  tiie  court  may  order,  the  court  shall  hear 
ttcb  petition  and  the  evidence  offered  In  support  thereof, 
isd  if,  upon  Ruch  hearing,  it  shall  appear  that  sucli  life 
acato  of  siiuli  deceased  person  absolutely  terminated  by 
Mson  of  Ilia  death,  the  court  Bhatl  make  a  decree  to  that 
effect,  and  thereupon  a  certiHed  copy  of  such  decree  may 
»  recorded  iQ  tne  ofBce  of  the  county  recorder,  ana 
hereafter  shall  have  the  same  effect  as  a  final  decree  of 
bstdbutioa  m  resoided.    [In  efiect  Marcb^ltb,  I8SI.] 


a  ASMIMUTBATOB. 


CHAPTER   XHr. 
OF   FTTBLIC   ADMIinSTRATOR 

ilTO.  ^niatestaM9tDbs*dmLtiMendb7  piiUJcadmlnlatTUt 
VttJ.  Fabllc  adminlstratoc  to  obtain  leLieij,  nbon  oaU  lio 
bond  and  oatlt. 

ilYM.  DuWof  persons  Imrhosa  bouaeany  utranecT  cllea. 
1720.  Hnstretumlnventory  andadmlnlBu^ri'^Eutpaaccordln 

I  USD.  miea  iiiiather  penon  1b  Hpnolnwd  ailTiilnl^trntoT  or  e: 

Sub]lasilinlDUtratortoOelWerupitii:<.'-,i:i[o. 
amcentaElvsDDtliwat  naate  toiiubllc  ulmlnlBC 
nw..  Siilta  lot  ntopeny  ot  detedenti. 
ITW.  Order loexunlno party ciiarn«d wiib cmiicisllng estat 

ntS.  ETeryBlimDntbstomiikesad  public  ru'tum  of  cond 


I  INO,  Ptoceedla^,bDwuidtiTt>ham  Iniiitutect,  lu^nit  pul 

i  IIM.  l^cedingcbaplansppUcabletapoblliiHdmlulstralor. 

§  1726.  Ever;  pablio  administratdr,  duly  elected 
miBaioned,  and  qualiSed,  must  take  cliaree  of  the  « 
of  persons  dying  witbiu  liis  county  an  (ullows : 

1.  Of  the  estate  of  decedents  for  which  do  admii 
tors  are  appointed,  and  which,  in.  cc.ii'iequeni'c  tt 
are  beioe  wasted,  uocared  for.  oi  lost; 

2.  Of  the  estates  of  decedents  who  Iiis-vr  noktiown 

3.  Of  tlie  estates  ordered  into  hia  Lands  by  the 

4.  Of  the  e: 
have  been  is 
16th,  1S80.] 

3  1727.  Whenever  a  public  adminlstr. 
ot  an  estate,  wbicli  be  ia  entitled  to  adinir 
ters  of  adminiatratioD  being  Issued,  or  u 
coniC,  be  must,  with  all  convenient  disp 
ters  of  administration  thereon,  iu  liki:  uj: 
proceedings  as  letters  of   adminiBtrfitu 


Ei3  official  bond  and  oatb  are  In  lieu  of 

lor's  bond  and  oath,  but  when  real  estate  is 

ordered  to  be  sold,  another  bond  may  be  required  liy  the 


.  stranger,  or  peraon  without  known 

,. . , ■--- of  another,  tha 

lEicii  iireinisBB,  or  any  one  Knowing  the  facts, 
iiiciliato  notice  thereof  to  the  public  admln- 
i'  niiiiny;  and  iu  default  of  so  doing,  be  is 
.'  ikiiLjgo  that  majr  be  sustained  thereby,  to 
by  tliu  pubiie  adminintrator,  or  any  party  in- 

it  make  and  re- 

...  _  ..._Len  into  his  poB- 

nd  account  tor  the  same  according  to 

the  provisiona  of  tliis  title,  subject  ta  tie  control  and 
dtrections  of  thu  coaii.    [In  effect  July  IGth,  1H80.] 

rallnrs  to  file  Inventoiy,  Me.— ground  for  revocation  of  letters, 
Itf.r.&ap.'sil. 

§  1730.  If,  at  any  time,  letters  testamentary  or  of  ad- 
mUaistr^tion  are  re(,-ular!y  granted  to  any  other  person  on 
an  estate  of  wiilcli  the  public  administrator  lias  cbarKe, 
he  inuHt,  under  the  oider  of  the  court,  account  for,  pay. 
Mid  deliver  to  tho  executor  or  administrator  tbns  ap- 
pointed, all  tho  money,  property,  papers,  and  estate  of 
every  kind  in  his  possession  or  under  his  control.  [In  ef- 
fect July  llith,  18S0. 1 

Authority  of  public  admliil>trator—coDtlaneB  after  term  until  a«vr 
uppoiotojeDt,  11  C»l.  IJQ. 

J  1731.  All  civil  officers  must  Inform  the  public  ad- 
listrator  of  all  ijroperty  known  to  them,  '■"'' '""  *" 

loss,  injury,  c 
,  bv  reason  llierMt,  outthl  ■  -  '     ■ 

'32.   Tho  piiblio  administrator  must  institute  all 
nd  proseiiuTii.iis  necessary  to  recover  the 
papers,  or  utlii^r  estate  oE^the  decedent. 


Ijrojierty  known  to  them,  befonKlug  ti 

,     1  is  liable  to  loss,  injury,  or  waste,  ana 

wbich,  by  reason  thereof,  ought  to  be  in  posseasion  of  the 


8§  1733-7 


§  1733.  WheD  the  public  admin istraior  compla 
the  Superior  Court,  or  a  judge  tliereof,  on  oath,  tha 
~>ersoa  lias  coDcealed,  embezzled,  or  dispoE^til  of,  or 
its  possesHion  auy  money,  goods.  proppri\-,  or  effei 
ihe  possession  ot  wbicli  such  adrainiatratdr  m^utit 
bis  official  capacity,  tlie  court  or  judge  mav  lirc  sue 
son  to  appear  before  tbe  court,  and  may  cx;iuiiiio  bj 
oath,  toucbing  the  matter  of  sucli  complaint.  [Id 
JulyBth,  ItMM).] 


Mb 


§1734.  All  sucb  Interrogatories  and  answers  mi 
uced  to  writing  and  signed  by  tbe  party  cxan 
and  filed  in  tbe  court.  If  tlie  person  so  cited,  rofui 
appear  and  submit  to  iucb  examination,  or  to  a 
such  interrogatories  aa  may  be  put  to  Iiim  touchii 
—  "srof  sucli  complaint,  the  court  may  commit  h 


Ooowmpt— sees.  IJIW,  1219. 

§1735.  The  court  ma,.  ^  

administrator  to  account  for  and  delivar  all  tbe  t 
and  property  of  an  estate  in  his  hands  to  the  lieir» 
the  executors  or  administrators  regularly  appointed 
effect  July  16tb,  laSO,] 

§  1736.  The  nablic  administrator  must,  onco  in 
six  montiis,  make  to  the  Superior  Conrt,  under  o 
return  of  ait  eatatea  of  decedents  which  hnvc  ^Dm< 
his  hands,  tho  valne  of  the  same,  tbe  monev  wliic 
eomo  into  his  hands  from  such  estate,  and  What  i 
done  with  It,  and  the  amount  of  IiIh  fees  and  expen! 
curred,  and  the  balance,  it  any,  remaining  in  liia  I 

Rublish  the  same  six  times  in  some  nenspaper  pub 
1  tbo  county ,<>r  if  there  is  none,  then  post  tUo  aamc 
bly  written  or  printed,  io  tho  office  of  the  county  cii 
the  county,  ['n  effect  July  16th,  1880.] 
Ssmi-annnBl  itatsmsiit— of  aSsIra  ol  eslKM,  etc.,  ueg1?ct 
Fablioatton— sec.  IIOS. 

§  1737.  It  is  the  duty  of  eyery  publto  administra 
soon  as  he  shall  receive  the  same,  to  diipusit  wil 
county  treasurer  of  the  county  in  which  the  probat 
ceedings  are  pending,  all  moneys  ot  the  estalc  not  ret 
for  the  current  expenses  of  the  administration ;  am 
moneys  may  be  drawn  upon  the  order  ot  the  execii 


^.._^ I.    Ic shall  be 

the  duty  of  the  county  treasurer  to  receive  and  safely 
keep  all  audi  laoneys.  and  pay  them  out  upon  the  order 
of  tne  executor  or  admiDtsCrator,  when  coauteisigued  by 
a  snperior  judse,  and  not  otheririae,  and  to  keep  an  ac- 
count with  nut'h  estate  of  all  moneys  receised  and  paid 
to  him;  and  ilie  county  treasurer  ahall  be  allowed  one 
per  cent,  upon  all  moneys  received  and  kept  by  him,  and 
no  grealer  ici-ri  f of  any  servicea  herein  provided;  and  for 
the  safu  koLjping  and  payment  of  all  such  moneys,  as 
herein  pro^  kli^ii,  the  said  treasurer  and  his  sureties  shall 
be  tesponsihle  upon  his  official  bond.  The  moneys  thus 
deposited  may.  upon  order  of  tbe  court,  be  invested, 
pending  the  iirdceedinga,  in  aecuritlea  of  tbe  United 
States,  or  of  this  State,  when  such  investment  is  deemed 
by  the  court  to  be  tor  the  best  interests  of  the  estate. 
After  a  final  settlement  of  the  afiaita  of  any  estate,  if 
there  be  no  lieirs,  or  other  claimants  tiiereof,  the  county 
treasurer  shall  pay  into  the  State  treasury  all  moneys  and 
effects  in  bis  hands  belonging  to  tbe  estate,  upon  order  of 
the  court;  and  if  any  such  moneys  and  effects  escheat  to 
tbe  State,  they  must  be  disposed  of  as  other  escheated 
estates.    [In  effect  July  16th,  1880.] 

DspoBitinE  monuy  in  eountr  lieanuy,  etc.— lallnre  causes  revo- 
cation of  lellera,  My.P-  Eep.  Ml. 

E«iiBflted  BBtaiBs-seca.  1M9-12TJ. 

§  1738.  The  public  administrator  must  not  be  inter- 
ested ill  the  expenditures  of  any  kind  made  on  account  of 
any  estate  be  tulministers,  nor  must  he  be  associated  in 
business  or  otlierwiaa  with  any  one  who  is  so  interested, 
and  bo  must  attach  to  his  report  and  publication,  made  in 
accordance  with  tbe  preceding  section,  bis  affidavit  to  that 

§  1739.  Public  administrators  are  reouired  to  account 
under  oath,  aud  to  settle  and  adjust  their  accounts  re- 
lating to  the  care  and  disbursement  of  money  or  property 
belonging  to  estates  In  their  hands,  with  the  county 
clBrk.1  of  their  respective  counties,  on  the  first  Monday  in 
each  month;  and  they  must  pay  to  tbe  county  treasurer 
any  money  remaining  in  their  hands  of  an  estate  un- 
clftimed,  as  provided  in  seotions  aisteen  hundred  and 
ninety-three  to  sisteen  hundred  and  ninety-six,  both  in- 


f§  1741-3  PDBtlO  AMOmaTBATOB, 

mains  In  the  hands  ot  the  publio  administrator  (b 
final  settlement  of  the  estate)  QDclaimed,  whicliaho 
paid  over  to  the  county  treasurer,  tlie  Siiporioc  Coui 
judge  thereof,  must  order  the  same  to  be  paid  over 
county  treasurer;  and  on  failure  of  the  public  atl 
irator  to  comply  with  the  order  witliin  ten  days  aft 
game  is  made,  the  district  attorney  for  the  county 
immediately  institute  the  requisite  legal  Procei 
agaiDst  the  public  adminisiratoc  for  a  judgment  a 
Jiim  and  the  sureties  on  his  oCBclal  bond,  in  the  umo 
money  so  withheld,  and  costs.    [In  effect  July  liith, 

§  1741.  The  fees  of  all  officers  chargeable  to  est: 
the  hands  of  public  administrator,  must  he  paid  . 
iheasaeta  thereof  so  soon  as  the  same  come  into  hial 

8  1742.  Public 

in  regard  to  all  r.       ,._  „        ^^ 

duties,  or  the  administration  of  estates  in  their  liani 
Adm  iniBtratioa  of  oatlu— sec-  2<0J  et  teg. 

§  1743.  When  no  direction  is  given  in  this  chant 
the  government  or  guidance  of  a  public  administra 
the  discharge  of  his  duties,  or  for  the  od ministration 
estate  in  bis  hands,  the  provisions  of  the  nrecedintr 
lers  of  this  title  must  govern. 


CHAPTER  XIV. 
OF  QUARDIAN  AKD  'WARD. 

.,     GCAKEHAIIB  OF  HlIfOKB. 

.  OiTHJABiTi AH b7  " 


D  MUCBLLAinOCB  PBOVIBtOHS. 

ASTICLE  I. 
QDABiiuls  or  UlHoaa. 

174T.  JndsetosTpalntgntnUiiu.wben.aniloulTlutlietitlra. 

I'AH.  Wbenmlnormay namlDateguardlAn;  wbflnnoi- 

LT41P.  Wtiea^poLnQnaitmijbemadebyJiidireiiTikehinlik^lflOTet 

!THi.  NotDlnaUoiibTmlnonftfterarrtTliijtaefoiituan. 

\lil.  FntberDrmoChereDtllled  togDardUiislilp. 

nK,  Ulnor  having  uafuher  or  motlier. 

tm.  Powers  anil  anUu  oC  guardian. 

IIM.  Bond  ol  Euardlia,  condltlUDS  oC. 

ins.  rrobals  ludgs  mar  Inaert  candlttoDS  In  order  sppolBCliig 

ITM.  I>etInS^  muidluuhlpHii 

II9I.  K^ocenancs  nl  minor  out  ui  uii:amB  ui 

17S8.  CKiwrtlantoglTBboud.   Powers  llm  lied. 

§  1747.  ThaSnperiorCourbof  each  oouitt7,  when  it  ap- 
la  rs  ueoesaary  or  conveniene,  may  appoint  guardians  for 
e  jjBrsona  and  estates,  or  eitlier  ot  tbem,  of  minors  wlio 
ivti  DO  Rnardiaa  iegally  appointed  by  nili  or  deed,  and 
Iio  are  Inhabitants  or  residents  of  ttie  county,  or  who 
Aidd  without  tbe  State  and  bava  estate  within  tbe 
iqnty.  Such  appointment  may  be  made  on  tbe  petition 
;;  relative  or  other  person  on  behalf  of  the  minor,  or  on 
u  ]ietitloa  of  the  minor,  if  fourteen  years  of  age.  Be- 
rc  making  such  appointment,  the  court  must  cause  such 
itice  jis  such  court  deems  reasonable  to  be  given  to  any 
^rson  having  the  care  of  such  minor,  and  to  such  lela- 
resof  tbe  minor  residing  in  the  county  as  the  court  may 
xm  proper.  [In  affect  April  ISth,  1S80.] 
PoVBn  and  datlel  of  gaardlani— sec.  lira  H  uq. 
3aaTdtas  and  wud-«es  CItH  Code,  sea.  W-IN. 
c.  17». 
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anBrdlan  of  mlaor— mlnon  t 

leMi«l»tIvo  apiiolulmeat  o'(.  who 
Lstlori  of  enarrtlan  iihlp— wt 


§  1748.  If  the  minor  is  under  the  age  of  fourtoec 
tlie  coartmay  nominato  and  appoint  Tiia  guardian. 
iBtourteflu  years  of  age,  he  may  nominate  Lis  owi 
dian,  who,  i£  approved  by  the  court,  inuat  ba  ap! 
accordingly.    [lu  effect  April  IBth,  1880.] 

§  1749.  If  the  guardian  nominated  bythemico 
approved  by  tlie  court,  or  if  the  minor  rosides  out 
Statfl,  or  If,  after  being  duly  cited  by  the  coi 
neglects  for  ten  days  to  nominate  a  auilable  pers 
court  or  judge  may  nominate  and  appoint  the  gujir 
the  same  manner  aa  if  the  minor  nere  under  the 
fourteen  years.    [In  effect  April  16th,  18S0.] 

§  1750.  "When  a  guardian  has  been  appointed 
_  *__  _  _, —    inder  the  age  of  fourteen  ye; 


it  any  ij 


3  the  approval  of  the 
,  if  living,  and 


his  own  guardian,  aabject  b 
[In  effect  April  IBth,  1880.] 

§1751.  The  father  of  the  n 
of^iis  decease,  tlie  mother,  wliile  she  re 
being  themaclvca  respectively  competent  to  traURai 
OTTO  business  and  not  otherwise  unsuitable,  must 
titled  (0  the  guardiauship  of  the  minor. 

Oonlrol  otpaieni— 3BeClTUCode.uc3.3IK,  £13;  S7CaLC3T: 
wlien  prefertBil  tn  (atbBr,  Mr.  P.  Een.  IB :  eontest  between  fa 
siruiirer.Ur.F,  Kep.^lS. 

§  1752.  If  the  minor  has  no  father  or  mother 
competent  to  have  the  custody  and  care  of  his  adu 
the  giiardiaa  appointed  shall  have  the  Bame. 

Whgra  parenl  llrlng-'Otlierwlae.  37  Citl.  &!. 


■e  of  majority  or  marries,  or  until  the  gnat 
legally  diacbargsd. 

§  1754.  Before  the  order  appointing  any  person 
iaa  under  this  chapter  takes  effect,  and  before 

, —  .1 .  — ,j  require  ot  such  person  a  bout 

— ■  *"-    ■'1  be  approved 


dge,  and  in  sacli  sum  aa  he  shall  oTiier,  conditioned  Chat 
6  gaardlBn  will  faithfally  executR  the  duties  of  bis  trust 
cording  to  law,  and  tlia  following  conditions  shall  form 
part  ot  such  bond  without  lieiog  es pressed  thoroin; 
1.  To  make  an  inventory  of  all  the  estat«,  real  and  per- 
□al.  of  bia  ward,  that  comes  to  bisjiossoasion  or  knonl- 


spoaitiou  of  tbi!  sa 
lintment,  and  at  si 
id  at  the  expiratio 
ftli  Ibo  court,  or  n- 


S.  To  dispose  nf  and  manage  the  estate  according  to 
w  and  for  the  beat  interesE  ra  the  ward,  and  faitbf  ull; 
discbargo  liis  trList  in  relation  thereto,  and  also  in  tola- 
m  to  the  care,  custody,  and  education  of  tbe  ward; 
S.  To  render  an  accoiiiil  on  oath  of  the  property,  estate, 
id  moneya  of  ilic  nanl  in  bis  hands,  and  all  proceeds  or 
b>n"st»  ifprivp'i  tiii-rf from,  and  of  the  management  and 
ivichia  three  months  after  bia  ap- 
other  times  as  tbe  court  directs, 
'  bis  trust  to  settle  bis  accounts 
l]'.<:  iTard,  if  he  be  of  full  age,  or 
;  nnfl  to  pay  over  and  deliver  all 
I  ifccis  remaiuin*  in  bia  bands,  or 
le  from  hi  m  cii  suili  ^,  ttlement.  to  the  person  wlio  is 
wfully  entitled  Then  i  .  Cpon  filing  the  bond,  duly 
iproved,  letters  of  Ku.iidiausliip  must  issue  to  tbe  person 
ipoiuted.  Id  form  the  letters  of  guardianship  must  be 
bsCantially  the  same  as  letteta  ol  administration,  and 
B  oath  of  the  guardian  must  he  indorsed  thereon  that 
iwill  perform  tbe  duties  of  hisoffice  aa  such  guardian 
cording  to  law.  [In  cUcct  April  15th,  13S0.] 
msDiTiEmii  3.  AccDunisofsiianlianB— eiclusl<e)url9rllctlonDf 
nbMe  Court  over,  before  ^111, IH.  18SI),MCal.  I6i  rendorhiB, sees.  1773, 

I  1755.  'When  any  person  iB  appointed  guardian  of  a 
inor,  tbe  court;  may,  \virh  tbe  consent  of  such  person, 
Bert  in  the  ordfr  of  Miimiutment,  conditions  not  other- 
tea  obligatory.  proviil.:iL;  for  the  care,  treatment,  educa- 
)n,  and  welfare  of  tin:  lu.zuir.  Tbe  performance  of  such 
indilions  shall  ba  ,a  jiau  of  tbe  duties  of  the  guardian, 
rthe  faithful  perfonu^iiii'u  of  which  ha  and  the  sureties 
1  his  bond  abaU  be  re.-^i'ouslble.  [In  effect  April  IQth. 
180.] 

JndgrtakiDga  ganerallr-scc.  Wb. 
Saardian'B  bond— llabllltj-  on,  aM.  1*1(7. 

Letten  of  gnardianslilp-siK^ciBl,  Issuable  at  chamb«is,  sec  IBS. 
§  1756,  All  letters  of   guardianship  issaed,  and   all 
lardians'  bonds  e:i>;cureii  under  the  proTisiona  of  this 
conn  Civ.  Pnoc— It. 
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chapter,  wltb  tbe  affldavlta  and  cerUficates  tbei-eo 
be  recorded  by  tbe  clerk  of  tbe  coart  having  jarit 
of  the  persons  and  estates  of  the  trards.  fin  effec: 
15th,  1IJ80.} 

§  1757.  If  an?  minor  having  a  father  living  be 
ertv,  the  income  of  which  is  aufticient  for  hJA  maim 
ana  education  in  a  manner  more  expensive  iL 
father  can  reasonably  afford,  regard  being  had  to 
uation  of  the  father's  family  and  to  all  the  circum 
of  tbe  case,  tbe  expenses  of  tbe  education  and 
tenance  of  such  minor  may  bo  defrayed  out  of  the 
of  bis  oivn  property,  in  nhole  or  in  part,  as  judg 
BOnable,  and  most  be  directed  by  the  court;  a 
charges  therefor  maybe  alloired  accordin^y  inthi 
meat  of  the  aceounta  of  his  guardian.  [In  eCec 
IBth,  1880.] 

§  1758.  Every  testamentary  guardian  must  git 
and  qnalify,  and  has  tbe  same  poivera  and  must  j 
tbe  same  duties  with  regard  to  the  person  and  ei 
his  ward  as  guaidians  appointed  by  the  court,  ex 
far  as  their  powers  and  ducies  are  legally  modif 
larged,  or  chaujjc^rl  by  tbe  will  by  wliich  such  ev 
was  appointed.    [In  eSect  April  IStb,  l&SO.] 

Testamentarf  goardian— when  notenlitlM  tocnstodjai 


§  1759.  Nothing  contained  in  this  chapter  aff 
Impairs  the  power  of  any  court  to  appoint  a  guar 
defend  the  interests  of  any  minor  interested  in  a 
ot  matter  pending  therein. 

Sdanllaa  ad  lilem— sees.  >T2, 373, 1723,  llUi  19CbLC39;  b 


ABTICL£  IL 


leMDDetfi 
irterheul 


to  cap^KLly. 


g  1763.  When  it  ia  represented  to  the  Superior 
or  a  judge  thereof,  upon  vcrilied  petition  of  an;  j 
or  friend,  that  any  person  Is  insane,  or  from  au3 
mentally  incompejeut  to  manage  his  propetty,  sue 
or  judge  must  cause  a  notice  to  be  given  to  the  au 
iusLiueor  incompetent  person  of  tbe  time  and  p 
hearing  tbe  caae,  not  less  than  five  days  before  tt 


roappoi 
produce 


S^jinted;  and  euch  pcr^ou,  if  abl«  to  attend,  must  be 
uced  oD  tha  bearing.    [In  sSoct  April  IGtb,  ISSO.] 

pIiKedlaas;]uiu,ClTUCodB,KC.2U:  bomnteadof, 


>t  collUeTsnr  attukablc.  t 


g  1764.  If,  after  a  full  bearing  and  examination  upon 
Bui'Ii  petition,  it  appear  to  tho  coUrU  thaC  tlie  person  in 
qnestlcin  is  incapable  o!  taking  care  of  himself  and  man- 
agitie  his  property,  such  c<nirt  must  appoint  a  Kuardiun 
of  hia  person  and  estate,  with  tlio  powers  and  duties  in 
this  chapter  specified.  |  lu  effect  April  15th,  1880.] 
Pamrappolnladgnardlan— laC:kl.  ITC^  MCaLMD;  Uy.P.Bep.lO. 

%  1765.  Every  cuarilian  appointed,  as  provided  in  the 
preceding  Hection,  lias  the  caru  and  custody  of  tbo  person 
of  Ilia  ward,  and  the  miinaKUtnenl  of  all  bis. estate,  until 
»nch  guardian  is  legally  discliarged;  and  he  must  givo 
bond  to  such  ward,  in  like  iiiannor  and  with  like  condi- 
tions as  befoTD  preacribi^d  \Titli  respect  to  the  guardian  of 

Jnmchaige  of  enanUaii— gPHFroliy.  36  CaL  til. 

Bond  of  guardian— EEC.  17S1, 

§  1766.  Any  peraon  wiio  lias  been  declared  insane  or 

; letent,  or  tbo  guiinliau,  or  any  relatir"  ■"  - — '• 

within  the  third  decree,  or  any  friend,  i 
tion,  to  tbe  Superior  Court  of  the  count, 

_. declared  insane,  to  Iiavo  the  fact  of  hia 

to  capacity  iadiciaUydctcnnhicd.  Tlie  petition  shall  be 
vcTmcd,  and  shall  state  that  such  person  is_  then  sane  or 

,  and,  if  the 

_  .  ..,  _ investigation  before  n 

]iuy,  which  shall  bo  suminoiKd  and  impanneled  in  the 
same  manner  as  jtiries  are  .'iuinoioned  and  Impanneled  in 
dvll  actions.  The  court  slial  I  cause  notice  of  the  trial  to 
be  eiven  to  the  guardian  fd  tbo  person  so  declared  insane 
or  Incoinpetent,  if  there  be  n  iriiardlan,  and  to  bis  or  her 
bnaband  or  wife,  it  tbcru  !iu  ouo,  and  to  his  or  her  father 
or  mother,  if  living  in  tho  county.  On  the  trial,  tlie  guard- 
ian or  relative  of  tbo  pi-rson  .sn  declared  insane  or  incom- 
petent, and,  in  tho  diacr<!tion  of  tho  court,  any  other  per- 
MD,  may  contest  tho  ri;;lit  lo  i  lie  relief  demanded.  Wit- 
nesBes  may  be  required  to  appear  and  testify,  as  in  civil 


, ^.„„,  _.  any  friend,  may  apply, 

bf  petition,  to  tbe  Superior  Court  of  the  county  in  which 
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cases,  and  may  be  callad  and  examined  bj  tlie  < 
its  own  raition.  If  it  ba  found  tiiat  tbo  porso 
Bound  mine],  nnd  capable  of  taking  cars  of^hima 
bla  projiertj,  his  restoration  to  piipicity  sliall  ba  ad 
and  tlio  guardian  of  sucb  rcrson,  iF  sach  person  1 
minor,  shall  cease.     [In  effect  April  ISth,  1880.] 


E  POWBEB  iSB  DOTlja  OF  OUiBDIASS. 


CO  ba  unpolmed.   Llka  prboeocUnga' whaiToihor 
I  1771.  SetUeinnnts  ot  gaataima. 
i  ma.  Kxpenaea  imil  oomiMauIlDa  or  guBRUaua! 

§  1768.  Erery  guardian  appointed  under  the 
ions  oE  tliis  chapter,  whether  for  a  minor  or  any  otl 
son,  must  pay  all  just  debts  duo  from  the  ward,  ou 
I^ersonal  estate,  and  the  iacome  of  Iiia  real  estate 
ticient;  if  not,  then  ont  of  his  real  estate,  upon  oh 
nn  order  for  the  sale  thereof,  and  diaposingoE  tli 
in  the  maunar  provided  in  this  title  for  the  sale  of 
tato  of  decedents. 

Payroent  of  debts— M  Cal.  Ml. 

Order  for  Bale  of  pro  pert)'— sec.  1T70:  IraLaluLTe  ulttiorit 
mail  ut  mUiDr,a'>  CaUl^;  61Cal-352:  Toqul£ite  for  perwual 

Order  directtiig  paymont-.-tt>  guardloD  or  lotant  LeUs.  cK 


1 


lay,  with  the  approbation  ot  the 

ths  same  and  Rivo  dischar^a  to  tho  uei 

^  -ifairsiDd  just  (lividend  of  his  estate  and 

and  liemuBtappear  for  and  represent  his  ward  in  a 

Bnits  and  proceedings,  unless  another  person  bo  ap] 

for  that  purpose.    [In  effect  April  15th,  1880.] 

AppBBrforwaid— ISCaL'cBi  43Cal.«(. 


Ml 


§1770^ 


md  praflts  thereof,  as  far  as  may  lie  necesBary,  for  the 
comfoTCable  and  suitable  mainteaauce  and  eappbrt  of  tbe 
ward  aod  hia  family,  if  tlicra  be  any;  and  if  Bucb  in. 
««iie  and  profits  be  insufQcient  for  tbat  purpose,  tho^ 
)!aardian  may  sell  tlie  real  estate,  upon  obtaining  an  or 
dec  of  the  court  therefor,  as  provided,  nnit  must  opplj 
ihe  proceeds  of  sucb  sale,  as  far  as  may  be  necessnry,  foi 
llie  matnteuance  and  support  of  the  irard  and  bis  family, 
if  there  he  any. 

Manago  ths  Bitaia-llablB  for  not  taking  swmrlty.  My.  P.  Kep.  230 . 
aaj  employ  ag«iii,  3G  Cal.  CJI :  must  be  sppoUited,  ti  CaL  Ml. 
Salo  of  propeTt7— and  cllapositloTi  of  proceeds,  Boe.  1777  et  ufj, 
§  1771.  When  a  guardian  bas  advanced  for  tbe  neces~ 
■ary  maintenance,  support,  or  edueatiou  of  his  ward,  an 
Bmounc  not  disprojioctionate  to  the  value  of  his  estate 
or  bis  condition  of  life,  and  tbe  same  is  made  to  ap- 
pear to  tbe  satisfaction  of  tbe  conrt,  by  proper  vouchers 
anH  proofs,  the  Ruardian  must  be  allowed  credit  therefoc 
in  his  settlements.  Whenever  a  guardian  fails,  neglects, 
(jr  refuses  to  furoish  suitablo  or  necessary  maiutenance, 
ei^pport,  or  education  for  his  ward,  the  court  may  ordec 
Llu  to  do  so,  and  enforce  such  order  by  proper  process^ 
Whenever  any  third  person,  at  his  request,  supplies  & 
^rird  with  such  suitahlQ  and  necessary  maintenance, 
M'pport,  or  education,  and  it  is  shown  to  have  been  dona 
n;fer  refusal  or  neglect  of  the  guardian  to  supply  Ibo 
mme,  the  court  may  direct  tlie  guacdiau  to  pay  there- 
for out  of  tbe  estate,  and  enforce  such  payment  by  dua 
process. 
Befnra  thla  aectlon  enacted— Held  tbat eonrt had  Dosncbponenu 
Waiver  of  csimbaneroeot— by  enurdlsn,  Ur-  P.  Sep.  60. 
§  1772.  The  guardian  may  join  in  and  assent  to  a,  par- 
tilioD  of  the  real  estate  of  the  ward,  wherever  such  as- 
sent may  be  given  by  any  person. 

AiHntlopanitloa— sec.TW:  provision  loappllCBble.  19  CaL  311 :  sp- 
petiHuce  br  siiarcllan,  Bflca.  373, 1T23. 

§  1773.  Every  guardian  must  return  to  tbe  court  nu 
Inventory  of  tbe  estate  of  his  ward  within  three  months 
after  bis  appointment,  and  annually  thereafter.  When 
tbe  value  ot  ttie  estate  eseeeda  the  sum  of  one  hundred 
thonsand  dollars,  semi-annual  returns  must  be  made  to 
tbe  court.  The  court  may.  upon  application  made  for 
that  purpose  by  any  pecsoo,  compel  the  guardian  to 
render  an  account  to  the  court  of  tbe  estate  of  his  ward. 
The   Inventorlea   and   occoonta   so   to   be   returned   oi 


_l 


Tendered  must  be  hwdid  to  by  tlie  guardian.  All 
tate  of  the  ward  described  in  the  lirsC  ioTantorj  n 
apprnised  by  appraiBera  appointed,  sworn,  and  ac 
tue  manner  provided  for  reipilatiiig  the  settlemeat 
estates  of  decedODts.  Buoli  inventory,  with  the  ap 
mcnt  oF  tho  property  tlierela  desorlbed,  must  ba  re 
by  tljo  cleric  ot  the  court  in  a  proper  book  Jtept 
office  for  that  purpose,  Wlianever  any  other  prop 
thu  estate  of  any  ward  is  discovered,  not  iacludca 
inventory  ot  the  eatato  already  returned,  and  wb 
any  other  property  has  been  suoaeeded  to,  or  acqai 
any  ward,  or  for  liia  benefit,  the  like  procaedioR^  ii 
had  for  the  return  aud  appraisement  thereof  th 
heroin  provldeil  in  relation  to  the  litBt  inventory : 
turn.    [In  effect  April  15th.  1880.] 

irbcrfl  Joint  guardians,  sec.  1779. 
ApprBlBen-geneTHUr,  Bee  UU. 

§  1774.  The  guarditra  must,  upon  the  expirati< 
year  from  the  time  oF  his  appointment,  and  as  ofteo 
after  aa  ho  may  ba  required,  present  hia  account 
GO'JrC  fur  aettleiueut  and  allowiiuce.  [In  efCect  Apri 
1880.] 

Ancoonts  of  Enaraian-«ec.  1,75:  preseatatlon  for  allown 
eettlenent,  coolest  on,  ad  OsL.  Gil:  eiasl  cover  foreign  (uiiil) 
Hep,  isa :  liability  ror  loaji  without  Bocurltr,  My.  F.  Eep.  SW. 

§  177S.  "When  an  acconnt  is  rendered  by  two  0 
joint  guardians,  the  court  may,  in  iia  discretion,  all 
same  upon  tho  oath  of  any  of  them.  [In  efFect  Apr 
18S0.] 

§  1776.  Bvery  gnardian  must  be  allowed  the  a 
of  his  reasonable  ospenaea  incurred  iu  tha  execu 
Ilia  trust,  and  ho  must  also  have  sucli  compensation 
services  as  the  court  in  which  ills  accounts  ore  i 
deems  jnat  and  reasonabte. 
BzpBniei  Incnired— advances  made,  sec.  1T71. 


1.  Headsg  ol  qipUcmUon. 

i.  Wbo  may  t>e  eiamLrud  oa  aaca 

%  CoaB  tobenwardfld,  to  whom. 


(or  sales  o(  properly  br  e 


§  1777.  When  the  income  of  an  estate  under  gnardiau.- 
ship  is  insafficient  to  maintaia  the  word  and  bia  family, 
or  to  loaintain  and  educate  the  waid  when  a  minor,  lii  j 
guardian  may  Bell  his  real  or  personal  estate  for  that  put- 
pose,  upon  obtaining  an  order  therefor.  ■ 

Power  of  guardian— to  Betl  praparty,  Ben.  lira  and  doM*. 

g  1778.  When  it  appears  to  the  satisfaction  of  the 
court,  upon  the  petition  of  the  guardian,  tliat  for  tli« 
benefit  oi  his  ward  his  real  estate,  or  some  part  thereof, 
should  be  sold,  and  tlie  proceeds  thereof  put  out  at  iri' 
terest,  or  inyested  in  some  productive  stools,  or  ia  the  im- 
provement or  security  of  any  other  I'eal  estate  of  the 
ward,  hia  guardian  may  sell  the  same  for  such  purpose, 
upon  obtaining  aa  order  therefor. 

PsUtioD  of  the  gDaidlaa— roqQlslEes  ot,  HI  Cal.  3Si. 

OrdoT  for  vale  of  piopertr— sec.  I'68n. 

•  §  X779.  If  the  estate  is  sold  for  the  purposes  men- 
tioned in  this  article,  the  guardian  must  apply  the  pro- 
ceeds of  tho  sale  to  such  purposes,  as  far  as  necessary, 
and  put  out  tlie  residua,  if  any,  on  interest,  or  invest  it 
in  the  best  manner  in  his  power,  until  the  capital  Is 
wanted  for  the  maintenance  of  the  ward  and  his  family, 
or  (he  education  of  his  children,  or  for  the  education  of 
the  ward  when  a  minor,  in  which  case  the  capital  may 
be  used  for  that  purpose,  as  far  as  may  be  necessary,  iu 
lilce  manner  aa  if  iC  had  been  personal  estate  of  the  ward. 

g  ITSd  If  Ihe  estate  is  sold  for  the  purpose  of  putting 
out  or  Investing  the  proceeds,  the  guardian  must  uako 
the  investment  according  to  his  best  judgment,  or  in  pui:- 
Buance  of  anv  order  that  may  be  made  by  the  court.  [In 
effect  April  15th,  1S80.J 

9  17S1.  To  obtain  an  order  for  such  sale,  the  guardian 
must  present  to  the  court  in  which  he  was  appointed 
gnardian  a  verified  petition  therefor,  setting  forth  the 
condition  of  the  estate  of  his  ward,  and  the  facts  and  cir- 


8S  1783-5 


n  wliloh  the  petition  ia  foandBd,  tt 

show  the  -necesaity  or  expediency  of  a  s.  ' 
April  15tb,  1880] 
Boqnl«itB»  of  pMttion-M  Cal.  aS2. 
§  1782.  It  it  appe 


from  tUu  petition,  rl 

flclal  to  Iho  ward  that  the  real  e 
Bliouiil  be  Bold,  or  that  the  real  and  personal  BBtate  i 
■t  therenpoQ  make  an  order 


.   e  ward,  and  all 
appear  before  tlie  e 


la  of  making 


^^^^^^^m  poned,  upon  proof       tha 

^^^^^^^■■B  order,  must  hear  and  exam 

^^^^^^^BBB  of  Ilia  petitioner,  and  of  tha  next , „.. 

^^^^^^^HH  peraons  interested  in  the  estate  who  oppose  the  av 

^^^^^H^B  tion.    [In  effect  April  15th,  IBBO.I 

^^^^^H^l  Compare-aac.  IMO. 

^^^^^^^H8|  §  1785.  On  tha  hearing,  the  guardian  may  be  t 

^^^^^^^M  ■■  iDC'l  on  oatli,  and  witnesses  may  be  produced  an 

^^^^^^^111  atnined   by  either  p.trty,  and   process   to  otinpel 

^^^^^^^■■1  attendance  and  leBCimony  may  be  issued  by  the  coi 

^^^^^^HBI  thaeame  manner  and  with  like  effect  as  in  other 

^^^^^HII  provided  for  in  this  title,    [In  etfoct  April  ISth,  IBSO 

^^^^^HII  Oompelllne  attsndance  aai  testimony  of  witanna-HC. 


and  placD  therein  Bpeollieii,  i 
tlian  ciElit  weehB  from  the  tin: 

abow  cause  why  nn  order  ahoi 

sale  of  aucL  estate.  If  it  appear  thai 
would  be  beneficial  to  the  ward  to  sell  the  persoaal  i 
"  Qe  part  o£  it,  the  I'Onrt  must  order  tlie  sale 
(In  effect  April  16th,  ISaO.l 
S  1783,  A  coj>y  of  tbe  order  must  bo  peraonally  i 
I  the  next  of  kin  of  the  ward,  and  on  all  persons 
estad  in  the  estate,  at  least  fourteen  days  before  Mie 
mg  of  tbe  petition,  or  must  be  published  at  least  ■ 
week  for  three  Buccessive  weeks  ina  newaimper  p 
in  thu  eonnty,  or  it  there  be  none  printe<l  in  the  c. 
tlicninsiioh  newspaper  ns  may  be  spoeitied  bylhe 
n  tbo  order.  If  written  consent  to  making  the  or 
Idle  Is  Bubscribed  iiyall  persona  inteceBtatf  thereii 
tha  next  of  kin,  notice  need  not  be  served  or  publ 


ne  and  jplace  appoin 
which  the  hearing  ia 
ica  or  pubUeatiou  c 


ids,  and  it  appear  to  the  court  that  either  the  peti- 
tioD  or  the  objection  thereto  is  Biiatained,  the  court  may. 
in  granting  or  refusing  tlie  ordar,  award  costs  to  the  party 
prerailing,  and  enforce  the  payment  thereof. 

§  1787.  If,  after  a  full  examination,  it  appeatit  neces- 
sary,  or  for  the  benefit  of  the  ward,  that  liis  real  estate,  or 
some  part  tbereof,  sbould  be  sold,  tlie  court  may  grant  an 
order  therefor,  specifying  therein  the  causes  or  reasooFi 
why  the  sale  is  necessary  or  beneficial,  and  may,  if  tho 
eama  bas  been  prayed  for  in  the  petition,  order  such  salii 
to  be  made  either  at  public  or  private  sale. 

3  1788.  Every  guardian  authorized  to  sell  real  estate 
must,  before  the  gala,  give  bond  to  the  ward,  with  suffi- 
cient surety,  to  be  approved  by  the  court,  or  a  judge  there- 
of, with  condition  to  sell  the  same  in  the  manner,  and  to 
account  for  the  proceeds  of  the  sale  as  provided  tot  in 
this  chapter,  and  chapter  seven  of  this,  title.  [In  effect 
April  15th,  1880.] 

Bond  on  aale  of  reallr-aec  1989. 

§  1789.  All  the  proceedings  under  petition  of  guard- 
ians for  Biilii  of  property  of  thoir  wards,  giving  notice, 
and  the  bt^.ir::ig  of  such  petitions,  granting  or  refusins  tbu 
order  of  s.ili.  directing  the  sale  to  bo  made  at  public  or 
{krivate  n;il<'.  reselling  the  same  property,  return  of  sale. 
Hod  appliC!iHi)n  for  confirmation  tbereof,  notice  and  hear- 
ing of  aiith  application,  making  orders  rejecting  or  con- 
tirming  nait-a  and  reports  of  sales,  ordering  and  making 
conveyaiRts  of  properly  sold,  accounting  and  tba  settle- 
ment of  acniints,  must  be  bad  and  made  as  required  by 
the  provisions  of  this  titlo  concerning  estates  of  decedents, 
unless  otherwise  specially  provided  in  this  chapter. 

Bcnismeri  of  aiconntj— of  Enirdlaa  ot  lotaDt  alter  lettera  re- 
Toksd.  sec.  iiSS:  K  CaL  SH. 

g  1790,  No  order  of  sale,  granted  in  pursuance  of  this 
nnii'lo.  cf-intiuuesin  force  more  than  one  year  after  grant- 
.:j^  i.K.'  ~'iriiu,  wiihont  a  sale  being  had. 

§  1791.  All  sales  of  real  estate  of  wards  must  be  for 
cash,  or  for  part  cash  and  part  deferred  payments,  the 
credit  in  no  case  to  exceed  three  years  from  dateof  sale, 
as  in  the  discretion  of  the  court  Is  most  beneficial  tu 
the  ward.  Guardians  making  sales  must  demand  and 
receive  from  tbe  purchasers,  in  case  of  deferred  pay- 
meats,  not«B,   and  a  mortgage  on  the  real  estate  sold, 
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AKTICLE  T. 


D  ^AKDB. 


^^^^^^B  g  1792.  The  caort,  on  the  applicatiOD  of  a  guard 

^^^^^^H  any  jiersoa  tntecceted  in  ttia  (.'state  uf   any  wan 

^^^^^^^H  Bucli  notlcQ  to  peisoos  intarosted  therein  a^  the  coui 

^^^^^^^H  direct,  may  natborizo  and  require  the  gaardiau  tu 

^^^^^^H  tUo  proceeds  of  sales,  aud  ati;  other  ot  his  waril'Ei 

^^^^^^H  iu  his  Imuds,  in  real  oatate,  or  iu  any  otiier  nmunc 

^^^^^^^H  Iu  ibe  inteieaC  of  all  coaceined  therein,  aud  tliu  tou 

^^^^^^^H  make  such  other  orders  and  give  such  directions 

^^^^^^H  needful  for  the  management,  Inreatment,  and  dispi 

^^^^^^H  of  the  estnta  nod  effects,  as  cIrcumBtauuea  ronair 

^^^^^^H  not 

^^^^^H  wit 


iH-BsaiDBXT  GUAE 

11791.  auartllansat  nDn-reaI<Ienti)enDiia. 

SITUS.  SucbitiLuaiBns to aliB boDda. 
ITRe.  To  what  cuarcUaitfli  In  shall  e«enil. 

—1.  rr.iceferllnga  on  luoU  remoi-ja,     "    "^    ' 
).  Dlicharije  u[  person  Iu  puisBtjisloti. 

§  1793.  When  a  parson  liable  to  he  put  nader 
lanship,  according  to  the  provisions  of  lliis  chapi 
Bides  witboat  this  State  bdiI  haa  e.ttate  tlierein,  any 
of  such  person,  or  any  one  interested  in  his  estate, 
pectanoy  or  otherwise,  may  ajiply  to  the  Superior 
ot  any  county  in  which  tbcro  is  any  estate  of  such  i 
person,  for  the  appointment  of  a  guardian,  and  i( 

■'ce  given  to  all  interested,  in  such  manner  a: 
rt  orders  by  publication  or  otherwise,  and  a 


ii  absent  person  may  b 
I,  laeo.] 

iliceB,  i.isufflcient-appolatment  nutattackj 
reign  i^ardian-sec.  1813. 
§  1794.  Every  guardian,  appointed  u 


>mis  tli( 


with  respect  to  any  other  guaidlna  Appointed  ander  tlila 

§  1795.  Every  guardiail  must  gire  bond  to  the  ward, 
in  the  manner  and  nlth  the  like  conditions  as'hereinbe- 
fore  provided  for  other  guardiana,  eicept  that  the  provi- 
sions reapectinK  the  Inventory,  the  disposal  of  the  estate 
uid  effects,  and  the  account  to  be  rendered  by  the  guard- 
ian, must  be  coatlned  to  such  estate  and  effects  as  come 
to  Itis  bands  in  this  State. 

§  1796.  The  guardianship  which  is  first  lawfully 
granted  of  any  person  residing  without  this  State  ex- 
tends to  all  the  estate  of  the  ward  within  this  State,  and 
excludes  the  jurladictlon  of  the  court  of  every  other 
county.     [In  effeot  April  IStb,  1880.] 

§  1797.  'When  the  gnarcUan  and  ward  are  both  non- 
residents, and  the  ward  Is  entitled  to  property  in  this 
State,  which  may  be  removed  to  another  State  or  foreign 
country  without  conflict  with  any  restriction  or  limitation 
tiiereupon,  or  Impairing  the  right  of  the  ward  thereto, 
sach  property  tnay  be  removed  to  the  State  or  foreign 
country  of  the  residence  of  the  ward,  upon  the  applica- 
tion of  the  guardlau  to  the  Superior  Court  of  the  county 
in  which  the  estate  of  the  ward,  or  the  principal  pait 
thereof,  is  situated.    [In  effect  April  15th,  1880.] 

§  1798  n  ipplication  must  be  made  upou  ten  days' 
notice  lo  !l  t  ident  executor,  administrator,  or  guard- 
ian, if  tlitrr  1  .itli  and  upon  such  application  the  non- 
Tesident  gii  r  1  n  must  produce  and  file  a  certificate, 
under  thi.  h  i  \  }i  the  clerk  and  seal  of  the  court,  from 
which  his  II  I       tment  was  derived,  showing: 

1.  A  tr  <.u  of  the  record  of  hia  appointment ; 

3.  That  ]     1      entered  upon  the  diacharae  of  hia  duties; 

3.  That  I  ntitled,  by  the  laws  of  the  State  of  his 

AppointmLj  t  the  poaseasion  of  the  estate  of  the  ward; 
«r,  muit  I  ic  1  I  and  tile  a  certificate,  under  the  hand  and 
Boat  of  tf  of  the  court  having  jurisdiction  in  the 

country  i  I  aidence.  of  tiio  estates  of  persons  under 
guardian'fl  of  the  highest  court  ot  such  country, 

attested    I  ainisCer,  consul,  or   vice-consul  of   the 

United  '>tT,t  sident  in  such  country,  that,  by  the  laws 

of  such  <.  nu  I  the  applicant  is  entitled  to  the  custody 
of  ^Lp  catTtL  1  1  IS  wai^,  without  the  appointment  of  any 
court  Upon  ti  cli  application,  nnless  good  cause  to  the 
eontnry  is  shown,  the  court  must  make  an  order  giant- 


§§  1799-1801.       OUAEDIAN  *»B  WARD. 

inRto  Bucb  guardian  leave  to  tnko  and  remove  ti 
<-nf  of  his  ward  to  the  State  or  i>!ace  of  his  re' 
« liich  is  authority  to  Lim  to  sue  far  and  recpive  tl 
ia  ills  own  name,  for  the  use  and  bi^neflt  of  Lis  wa: 
effi«t  April  IBth,  1880.] 

§  1799.  Such  order  isa  dischnrjie  of  the  escci; 
luluistrator.  local  guardian,  or  otlier  pcrnon  in  wli. 
aesiion  the  property  may  be  at  the  liine  Ihe  order  i 
on  Jiiing  with  tlie  oourt  the  receipt  therefor  of  the 
guardian  of  such  ahsent  ward.    {In  effect  April  15ti 

ARTICLE  VI. 

anilBBAI.  AHD  MlSaBLLAHBoDB  F 

S  ISCO.  Eiamlmitlon  ot  persODs  anspected  or 

Ecmoval  nnd  resluBation  of  guaraiaD,  a 

GuuriliaasliJp.  haw  tcnniiiateil. 

New  Iroarl,  when  requlrcti. 

Guardten'sbondtobonica.   Artlonon. 

14toltntlon  ot  actlana  nii  eiiantlan'a  boni 

Limitation  of  actloas  for  Ibo  recovery  n 

XI.  Mora  tlian  one  Kiunllui  of  a  p«rsuu  mai 


es».  Provision 


Id  fii9  flfty.seven 


fucts,  oi 


§  180a  Upon  complaint  madeto  him  byanygn 
wiLtd.  creditor,  or  other  person  tntereatod  in  the  es 
having  a  prospective  interest  therein  aa  heir  or  olh 
asTsinst  any  one  suspected  of  having  conoealed. 
ir  conveyed  away  anyof  tlio  money,  goods 
i\T  an  ^^^tmment  in  wriliog  belonging  to  thi 
te.  the  Superior  Court,  or  a  judge  t 
mnr  cite  such  auspeoted  person  to  appear  hefoi 
court,  and  may  examine  and  proceed  with  him  o 
charge  in  the  manner  provided  in  this  title  with  res 

Sersons  suspected  of  iind  charged  \vitli  concealing 
ezjliug  the  effects  of  a  decedent,  llu  effect  Api 
"SO.]  ' 


EmbezilomBnt— of  property  of  estata,  sec.  llsa«jig. 

§  1801.  When  a  guardian,  appointed  either 
testator  or  a  court,  becomes  inf^ne  or  otherwise  inc 
iif  discharging  his  trust  or  unsuitable  thcrofor. 
wasted  or  mismanaged  the  estate,  or  failed  for  thir 
t,i  render  an  account  or  make  a,  retui'n,  the  Suporio 
may.  upon  such  notice  to  the  guarJiim  aa  the  cou 
require,  remove  liim  nnd  compel  him  tu  surrender 
tate  of  the  ward  to  the  person  found  to  be  lawfull 


WABD.  SS  1802^ 

led  theretD.  Every  guoidian  mny  resigu  when  it  appears 
iToper  to  allow  tlie  aame;  and  upon  tha  rea^natlon  or  Te- 
Qoval  of  a  giiurdian,  as  herein  provided,  the  court  may 
ippoint  snothrr  in  the  place  of  tlieiruardian  who  reaigned 
ir  was  removed.  [In  effect  April  JSth,  1880.] 
RemoTal  of  guardiui— at  cbambera,  3a  Cal-412:  when  pioper,  47  Gat. 

§  1802.  The  mardage  of  a  minor  ward  Cerminatea.the 
luardianship  of  tlie  person  of  aiich  ward,  but  not  tlio 
statu;  and  the  guardian  of  an  insane  or  other  person 
imy  he  disi:harK<;<l  hy  tiie  court,  when  it  appears,  on  the 
ilipllcation  of  the  ward  or  otherwise,  that  the  guardlan- 
liip  is  no  longer  necessary.    [In  effect  April  loth,  1880.} 

g  1803.  Tho  court  may  require  «,  new  hood  to  be  given 
If  a  guardi.in  whenever  aucli  court  deems  it  necessary, 
,nd  may  disch^irge  the  existing  sureties  from  further  lia- 
litlty,  after  due  notice  given  as  such  court  may  direct, 
then  it  shall  appear  that  no  injury  can  result  therefrom 
0  those  iutuiested  iu  the  estate.    [In  effect  April  15th, 


county,  and  in  case  of  a  breach  of  a  condi- 
um  tntireoc,  muy  be  prosecuted  for  tlie  use  and  benefit  of 
lie  ward,  or  of  any  person  interested  in  the  estate.     [In 
iffect  April  l^th,  ISSa] 
Bull  cm  band— part)'  beoellclBlly  IntsKnted,  sec.  WT  btuI  notes;  33 

f  1805.  No  action  can  be  maintained  against  the  sure- 
ies  on  uiiy  boud  given  by  a  guardian,  unless  it  be  com- 
nenced  witliiu  three  years  from  the  discbarse  or  removal 
if  iheguiriliaii;  t>utif,  at  the  time  of  such  discharge,  the 
>erson  entitled  to  bring  such  action  is  under  any  legal 
Ibabilityto  sue, the  action  maybe  commenced  at  any 
Jme  within  three  years  after  such  disability  is  removed. 

Penon  under  logal  dlsaUlitr— extension  for,  M  CaL  SSI. 

§  1806.  Nn  action  for  the  recovery  of  any  eatata  sold 
}y  a  guardian  can  be  maintained  by  the  ward,  or  by  any 
Mrson  claiming  under  him.  nnleaa  it  is  commenced  within 
;hree  years  next  after  tJje  termination  of  the  guardlan- 
ihip.  or,  wiieu  a  legal  disability  to  sue  exiata  by  reason  of 
minority  or  otherwise,  at  tha  time  when  the  cause  of 
ictiou  accrues,  within  three  yeara  next  after  the  removal 
thereof. 


§  1807,  The  court,  in  its  discretion,  wheneva' 
sary,  may  appoint  more  than  one  guardian  of  am 
subject  to  guardianship,  who  inuat  give  bond  and 
omed  and  liable  In  all  respects  as  a  sole  guardiau. 

§  1808.  Any  order  appointing  a  guardian,  t: 
entered  as  and  become  a  decree  of  the  court.  Tli 
Bionsof  this  title  relative  to  the  estates  of  decetl 
far  as  they  relate  to  the  practice  in  the  Superioi 
apply  to  proceedings  under  this  chapter.  [In  eflei 
15th.  1880.] 

§  1809.  The  provisions  of  section  ten  bwmli 
flfty-soven  are  hereby  declared  to  apply  to  guardi 
pointed  by  the  court,  and  to  the  bonds  taken  c 
taken  from  such  guHidiaos,  and  to  the  sureties  i 


vLicb  HlieLaa  resided  Eor  Bixmontbs  next  precediiig  tLa 
ippUoatioD.    [In  eSect  Feb.  26th,  1881,] 

Sols  liadH  law-etiict  CDmtrnctlgD,  23  CaL  381. 

Connty  Ognrt— see  Gdtebbeiied  Coubtb,  aecVSn. 

3  1812.    A  person  intendin, 
lecome  a  sole  trader  mast  pul> 

iOQ  in  a  newspaper  publisljed  in  the  county,  oi, 

ben  in  a  newspapei  published  in  an  Bdioininj;  county. 
mce  e.  week  for  four  Hucteasive  troeks.  The  notice  must 
specify  tlie  da;  upon  nhicli  application  will  be  made,  tLa 
uture  and  place  of  the  buainesapcopoaed  to  be  conducted 
37  lier,  andr  the  name  of  ber  husband.  [Id  effect  Feb. 
iilb,  1881.] 

Fonr  inccesilTa  veeks— l>3  CaL  338 

Tana-aboUtloii  ot  terms,  mc.  Tan. 

§  1B13.  Ten  days  prior  to  thedaynamed  in  the  noHoe, 
Oie  applicant  mUBt  Ale  a  verified  petition  Batting  forth : 

1.  That  the  application  is  made  in  good  faith,  to  enable 
(be  applicant  toeupport  herself,  or  herself  and  others  de~ 
pendf  nt  upon  her,  giTing  tlieir  names  and  relation ; 

2.  The  litct  of  insufficient  support  from  her  husband, 
ind  the  causes  thereof ,  if  known; 

3.  Any  other  grounds  of  application  which  are  goml 
noses  for  a  divorce,  with  the  reason  why  a  divorce  Is  nol 
Hiaght;  and 

i.  The  nature  of  the  business  proposed  to  be  condacted, 
ind  the  capital  to  be  invested  therein,  if  any,  and  thft 
lourceB  from  which  it  Is  derived. 


■OLB  TBADEB9. 


exceeding  five  hundred  dol^: 

§  181S.  Aay  creditor  of  the  husband  may  oppi 
application,  by  filing  in  tbe  coart  (prior  to  the  diiy 
in  tbe  notice)  a  written  opposition  verilied,  com 

1.  A  specltic  denial  of  the  tmth  of  ^iny  materiail 
tion  of  tbe  petition;  or  setting  fortli, 

2.  TbaC  the  application  is  madu  fur  the  purpose 
frauding  tbe  opponentj  or 

3.  Tbat  tbe  application  is  mado  to  prevent,  or  w 
vent  liim  from  collecting  Ills  debt. 

Bdeihtisiok  !.   Ds&andlng  ths  opponcnl— M  Csl.  52S ;  ai 

S1616.  On  the  day  named  in  tlie  notico,  or  o 
er  day  to  which  tlie  hearing  may  lie  postponed 
court,  tbe  applicant  must  make  proof  of  publica 
tbe  notice  hereinbefore  reouireii,  and  tlio  issues 
joined,  if  aoy,  must  be  tried  as  in  otlier  oasea;  if  nc 
are  joined,  the  court  must  bear  the  proofs  of  the  ap 
and  find  the  facte  in  accordance  therewith. 

§  1817.  If  the  facts  found  austaiu  the  petitir 
court  must  render  judgment  authorijlng  the  applii 
carry  on  in  her  own  name  and  on  her  own  acoou 
business  Bpecifled  In  tbe  notice  and  petitiou. 

9  1616.  The  sole  trader  most  make  nod  file  w 
clerk  of  the  court  an  affidavit,  in  tlio  following  fori 

I,  A.  B.,  do,  in  the  proaanca  of  Alraigliry  God,  so 
swear  tbat  this  flpprication  was  madu  in  Rood  fa 
tbe  purpose  of  euabline  me  to  support  myself,  (a 
dependent,  eucb  as  husband,  parent,  sister,  child, 
like,  naming  them,  it  any)  and  not  with  any  vien 
creditors 


_  .0  God. 

A  certified  copy  of  the  decree,  with 
thereon,  must  be  recorded  in  the  oftice 
the  county  where  the  business  ia  to 
book  to  be  kept  for  snoh  purpose, 
^■ciee  and  oath— ol  solo  tnuler,  tboush  ic 


§1819-22 

§  1819.  'Wben  tbe  Judgment  is  mails  and  entered,  ami 
kcopr  thereof,  with  the  affidavit  provided  for  in  Bection 
ma  tbouaarid  eight  hundred  and  eighteen,  duly  recorded, 
he  peiBon  therein  named  is  entitled  to  carry  on  the  buai- 
ies9  apecified,  in  her  own  name,  and  tho  property,  rev. 
nues,  money,  and  credits  So  by  lier  inrestod,  and  tie 
>rofit9  thereof,  belone  exclnaively  to  her,  and  are  net 
iablo  for  any  debts  of  her  husband,  and  sbo,  thereaftei', 
133  all  tbe  privilegea  of,  and  ia  liable  to  all  legal  pro- 
esses  provided  for  debtors  and  creditors,  and  may 
uaand  bo  sued  alone  without  being  joined  with  her 
lusband;  provided,  however,  that  abe  shall  not  be  At 
ibercf  to  carry  on  said  business  in  any  other  county  than 
bat  named  in  the  notice  provided  for  in  section  one  tbou-» 
and  eight  hundred  and  twelve,  until  she  haa  recorded  in 
lanty  a  copy  of  said  judgment  and  affidavit. 


nCaO-liSi  MCil-SK; 


§  1820.  A  married  woman  who  is  adjudged  a  sole 
laileT  ia  responsible  and  liable  for  the  iDaiatenance  a  f 
I er  minor  children.  , 

§  1821.  The  husband  of  a  sole  trader  is  not  liable  for 
Jiy  debts  contracted  by  her  in  the  course  of  bet  sole 
rader's  husinesB,  unless  contracted  upon  his  written  con- 

TITLB  sm 
OF  PROCBBDINO'8  m  IH80LVIINCT. 

I IB32.  SIslDteB  In  lelalloD  to.  coDtlnned  la  Iace«. 
§  1822.  Nothing  in  this  Code  affecta  any  of  the  provi- 
ions  of  "an  act  for  the  relief  of  insolvent  debtors  anil 
irotectlon  of  creditors,"  approved  Jlay  4th,  1852,  or  of 
be  acts  Rtnendatory  tbeieot,  approved  respectively  March 
2th,  laaa,  April  27th,  1860,  and  April  27th,  1863;  hut  sucli 
cts  aro  recognized  as  continuing  in  force  notwithstaud- 
ug  the  provisions  of  this  Code, 


T  dscliion 


aCat.i;;  tCBl.lMiSCBl.2) 


i;  U  Cal.  41, 
r.RaDmme.JBii. 


c.cJl.  J.saT;  Cal.'F.  Co-'f.  lialsey.Wtcu  ijui.  u 
i;  Wlbon  o.  an  l^redlton,  July  «tn,  IBisO,  i  Pac.  6. . 
i.Bead.JuIr  mb,lS80;  Creaitora  i.  Huston,  JuJy 


OF  EVID&NCB. 

GbkehAl  DEFiKmoys.     ^  1833-1839. 
PLB  I.     Of  Gesebai,  PlUVClPLW.     5§  3844-18T0. 
n.    Kinds  AND  DEOHEEa  OF  EviDEN-cE.  5518 
HI.    FBooccTioif  OS  Evidence.    §§  1881-205 
IV,    Effect  of  Evidence.    §  2061. 

V.      KlaHTBANDDDMESOF  WlTHEaaEH.    5520 

VI.     EVIDBSCE  IN  PARTICDLAB  UASEg,  AND  O 

PROVTSIONS.     Si  3)71-2103. 

[570  J 


OF  EVIDEHCB. 
GENEBAL  DEFINITIONS  AND  DIVISIONS. 


!nr-e  IB  the  means,  sanctioned  by 
B,  judicial  proceeding  tba  truth 


§  1824    Proof  is  the  effect  of  evldencii  tbe  eslablisL- 

leQt  of  a  fact  by  evidence 
DaOoltlon  of  leim— 31  CaL  Ml 
FroDf— df gree reqnlred  Esr  IWi   orderot  sees. 607  !M2:  ertentor, 


abluhed 


0  be  taken  a 


e  without 


2.  For  declariuK  the  preaumptioi 


LUK  the 
which  are  disputableai. , , 

3.  For  the  production  of  legal  evidence; 

4.  For  the  exclusion  of  whatever  ia  not  lesal; 

5.  For  determining  in  certain  cases,  the  value  and  effect 
of  evidence. 

8UBinviBli>n  1.   PTDirf  nnnecBuarr— when,  hw  »ec.  IflK,  lubd.  1, 


PTpdacUon  ot  CTidencB-secs.  IM1-W4, 
EsclQBimi  of  evidEDco-secs.  1867.  less. 
Vaine  and  sSbfil  nf  ondeiicq— sec.  2061 

§  1W6.  The  law  does  not  requiru  demotiatratio 
Is.  such  a  decree  of  proof  aa,  uxcliidiiit'  iiossibi 
error,  prodnces  absolute  certainty,  because  eucli  n 
rarely  possible.  Moral  certainly  only  ia  required, 
decree  of  proof  wliich  produces  couvictlon  in  am 
udiced  mind. 

§  ^7.  There  are  fonr  kinds  of  evidence: 

1.  The  knowledge  of  the  court; 

2.  The  testimony  of  witnesses; 

3.  ■Writings; 

i.  Other  material  objects  preseuted  to  tlie  senses. 
BCBDiviflioii  1.    Knowledge  of  ihe  conn— sec.  l87Biinauo 
BuBDivisiOK  2.    WitneaSBs-Beo.  18;s-19S4 
Subdivision  3.    WritingB-aeca.  IsitT-l!iol. 
BuBDivisiOH  4.    Oiher  material  objects— sec.  losi. 

P  ^??^-  'f '■«'e  ^^^  several  degrees  of  evidence : 
1.  Primary  and  secondary; 
3.  Direct  and  indiiect; 

a  Prima  facia,  partial,  Batisfaetory,  indispensabl 
conclusive.    [In  effect  July  lat,  1874.] 

S  1829.  Primary  evideuca  is  that  kind  of  ev 
which,  under  every  possible  circumstance  affon 
greatest  certainty  of  the  fact  in  question.  Thus  a 
ton  instrument  is  Itself  the  beat  possible  evidence 
existence  and  contents.    [Ineffect  July  1st,  1871.] 

§  1830.  Secondary  evidence  is  that  which  is  infe 
primary.  Thus,  a  copy  ot  an  instrument,  or  oral  evi 
of  its  contents,  is  secondary  evidence  of  the  instn 
and  concents.  [In  effect  July  Ist,  1674,] 
S^oi^ar?  evidence— Uiat  loaieyanca  authoriied.  bj  eorpi 
Oontmla  of  a  writing— evMenoB  M,  sec.  1855. 

J31.  Direct  evidence  is  that  wiiich  proves  th 
iiiia  -i.vecEly,  without  an  inference  or  presura 

—  .      L  itself,  if  true,  conclusively  cstablishu 

fact.    For  esample;  if  the  fact  iu  dispute  be  an 


disput. 
id  wTiicI 


§  1832.  Indiceu-t  evidenoe  is  tliat  which  tends  to  estatn 
i9tL  the  Eact  in  dlapata  liy  pTovins  anotber,  and  which, 
hoofrh  true,  does  ant  of  itself  concTusivel;  establish  that 
act,  but  which  afiords  an  inference  or  presumption  oE  its 
xisteDce.  For  example:  a  witness  proves  an  adntissioa 
i  the  party  to  the  fact  in  dispute.  This  proves  a  fact, 
rom  xvhich  the  fact  i  u  dispute  is  inferred. 
Indirect  evldaiice-Mca.  199i-lW). 

§  1833.  Prima  facie  evidence  is  that  which  sufBces  for 
he  proof  of  a  particular  fact,  until  contradicted  and  ovet- 
ome  by  other  evidence.    For  example:  the  certlUcate  of 

recording  officer  i&  prima  faaie  evidence  of  a  record,  but 
;  may  afterward  be  rejected  upoiiproof  that  there  is  no 
uch  record.    (In  effect  July  Ist,  181^.] 
Prima  facls  erldsncs—aaal  of  corporatlan  is.  Si  CaL  192, 
DiipatabLa  prsinmption-sec  1M3. 

8  1834.  Partial  evidence  is  that  which  goes  to  establish 

detached  fact,  in  a  series  tendinji!  to  the  fact  In  dispute, 
c  may  be  received,  subject  to  be  rejected  as  incompetent, 
nless  connected  with  the  fact  in  dispute  by  proof  oE 
tber  facta.  For  example:  on  an  Issue  of  title  to  real 
Topertj,  evidence  of  the  continued  possession  of  a  re- 
lote  occupant  is  partial,  for  it  is  of  a  detached  fact, 
rhich  may  or  may  not  be  aftenratd  coooeoted  with  the 

Oonnsctad  witb  (lu  Cut  in  diapau— s«o.  1SS8. 
S  1835.  That  evidence  Is  deemed  satisfactory  which 
idinarily  produces  moral  certainty  or  conviction  in  an 
nprejudicad  mind.  Such  evidence  alone  will  justify  a 
erdict.  Evidence  less  than  this  in  deDominated  slight 
vidence. 

SniifscIorT  avidstio*— to]aitUrTenllct,Bac.2(iSl,aabd.D. 
i  lS3fi.  Indispensable  evidence  is  that  without  which 
pacticular  fact  cannot  be  proved. 
liidimpaD*at>la  eridmcfl— secfl.  19ST-I9T4. 

S  1837.  Conclnsive  or  unanswerable  evidence  Is  that 
'itjch  the  law  does  not  permit  to  be  contradicted.  For 
lample:  the  record  of  a  court  of  competent  jurisdiction 
atmot  be  contradicted  by  tlie  parties  to  iC. 
Ooniilacivs  sTldeiics-'»u.lMe,]K2, 1979. 
§  1838.  Camnlative  evidence  Is  additional  evidence  of 
be  same  character  to  the  same  point. 


s. 


|§  18M-6  OKMBBAI.  PBOrOIPIAU  STiJ 
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TITLE  I. 

OF  THB    GWiBRAL   PRINCIPLB8    OF    EVI- 

.  DBNCB. 

5  1844.  One  witness  sufficient  to  prove  a  fact. 
§  1845.  Testimony  confined  to  personal  knowledge. 

6  1(^46.  Testimony  to  bo  in  presence  of  persons  affected. 
§  1847.  Witness  presumed  to  Buealc  the  truth. 
S  1848.  One  person  not  affected  by  acts  of  another, 
8  1849.  Declarations  of  precedessor  In  title  evidence. 
I  ia')0.  Declarations  wlilch  are  n  part  of  the  transaction. 
S  18.')!.  Evidence  relating  to  tliird  person. 
§  18o2.  Declaration  of  decedent  evidence  of  pedigree. 
§  1S53.  Declai'ation  of  decedent  evidence  against  his  successor  in  ln> 

1854.  When  part  of  a  transaction  proved,  the  whole  Is  admissible. 

1855.  Contents  of  writinj?,  how  proved. 
18oG.,  An  agreement  reduced  to  writing  deemed  the  whole. 
18.17.  Construction  of  languaj?e  relates  to  place  where  used. 
1858.  Coustruction  of  statutes  and  Instruments,  general  rule. 

S  1859.  The  intention  of  tlie  Legislature  or  parties. 

§  1860.  Tho  circumstances  to  bo  considered. 

S  1861.  Terms  to  be  constnied  in  their  general  acceptation. 

^  1862.  Written  words  control  tliose  printed  in  a  blanlc  form. 

§  1863.  Persons  skilled  may  testify  to  decipher  characters. 

§  1864.  Of  two  constructions,  which  preferred. 

8  1865.  A  written  instrument  construed  as  understood  by  parties. 

§  1866.  Construction  in  favor  of  natural  right  preferred. 

^  1867.  Material  alienations  only  to  bo  proved. 

8  186H.  Evidence  confined  to  material  allegations. 

§  1869.  Afflrmativo  only  to  bo  proved. 

§  1870.  Facts  which  may  be  proved  on  trial. 

§  1844.  The  direct  evidence  of  one  witness  who  is  en- 
titled to  full  credit  is  sufficient  for  proof  of  any  fact,  ex- 
cept perjury  and  treason. 

One  witness— witness,  definition,  sec.  1878:  witness,  competency, 
sec.  1^79  et  seq. :  two  witnesses  for  lost  or  destroyed  will,  sec.  13S9:  per- 
jury and  treason,  more  than  one  witness,  sec.  1968. 

§  1845.  A  witness  can  testify  of  those  facts  only 
which  he  knows  of  his  own  knowledge;  that  is,  which 
are  derived  from  his  own  perceptions,  except  in  those  few 
express  cases  in  which  his  opinions  or  inferences,  or  the 
declarations  of  others,  are  admissible. 

Opinions,  inferences,  declaration8--see  sec.  1870 and  notes:  testi- 
mony as  to,  22  CaJ.  565;  43  Cal.  485. 

§  1846.  A  witness  can  be  heard  only  upon  oath  or  af- 
j  fixmation,  and  upon  a  trial  he  can  be  heard  only  in  the 


4 


j 


.Jtim 


Sa  QBHBBAI:  PBINCIPI^.  §§  1847-90 

(ireaeDce  and  Bnbject  to  the  ezamiuatiou  of  all  (be  parties, 
if  they  choose  to  attend  and  examine- 

Wltneas— deOnad,  sec.  inS. 

WlmeiHi— compeUncT  D(,  lec.  WSaitq. 

Oath  or  afflrmatioii-ulmlnlatratlDii  at,  ■sc«.  :gw-«NI. 

Enminatloil  of  wJtnMHi-aeca.  im-HOM. 

g  1847.  A  witnesi  Is  presumed  to  Bpeak  the  tratb. 
This  pcesmnption,  lioirevor,  may  be  repelled  'by  the  man- 
Der  in  wliicli  La  testifies,  by  toe  character  of  bis  tesii- 
mony,  or  by  evidence  afiecting  bis  character  for  irutb, 
honesty,  or  integrity,  or  his  motives,  or  by  cootradiotory 
evidence;  and  the  Jary  are  the  exclusive  judges  of  his 
credibility. 

—  isra  a  lej. 

tesaiYlO!s,iec.xm,mMI.3:  clisr- 
Impsacliliig  credlt-aeia.  aM,J05l, 
cootncUctory  ovldaiicfl,  aec-  '^049, 

fury  smlDilTB  jndgel  of  orediblUtT— lec  2061. 

§  1848.  The  rights  of  a  j:iarty  cannot  be  prejudiced  by 
the  declaration,  act,  or  omission  of  another,  except  b; 
virtue  of  a  particular  relation  between  tbem;  therefore, 
proceedings  against  one  cannot  affect  another.  [In  effect 
July  1st,  1B74.1 

Fanlcnlir  telaUDQ— reqiililte,  2  Cal.  IWi  wife,  where  marrtBgo  In 
l9ue,s  cOLlifa:  boBbaod. crime  of,  uot  Imputed  In  wife,  19  CoL  G3Ti 
lartner,  agenl,  etc.  sec.  W;*.  subd-B:  parties  to  fraud,  10  C»L68S;  offl- 


g  1849.  Wbere,  however,  one  derives  title  to  real  u. 

tbe  property, 


DscUratloDD  of  piedecewer-admlsalble. U CbL  163!  SOCal.UO;  33. 

■rtdlelioldlngthotltlcjM."":  I^CrI.iIsj  M^'wai 'sa  CaLSTsI 
walnst  the  former,  S)  Cal.MT!  49  Csl.  294;  B2  ual.Sta:  estoppel  ii;,  9 
Cal.  Mt  anaibgoni  dartrlne  u  to  personslty,  40  CaL  t7t;  sod  eti- 
•  tiasd,"  nnder  BBS  Oesta,  sen.  ISNb. 

S  1850.  Wbore,  also,  the  declaration,  act,  or  omission 
Forms  part  of  a  transaction,  wbicb  is  ItBelf  the  faot  in  die- 
pate,  or  evidence  of  tliat  faot,  such  declaration,  act,  or 
omission  is  evidence,  as  part  of  tbe  traosaction. 


§§  1851-5 


GENERAIi  PRINCIPLES. 
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Res  gestae,  part  of-declaratlons,  etc.,  forming.   Generallv,  time  of 

fe^c  ml?.' T<^??  ?-'!?•  fr^rl^o^^l  ^^P  I'^^^l*^"  declarations,  etc..  may  be, 
^toi'V/jo  '  -J^^l-?*"*;  47Cal.294;  declarations  not  forming, 42  Cal.  27;  48 
Lf  ^  .K«  ^P^c^of  instances,  assault,  35  Cal.  274 :  49  Cal.  388 :  conspiracy, 

inlKi^^q^^o^Q^r^w^?'.  :ili^^'*i^'r*  ^^P^^^^t'^om  \)efore  others,  sec.  ISTO 
8ul)(1.3;  29  Cal.  637:  dyint;  declaration,  sec.  1870,  suba.4:  35  Cal.  49:  cn- 
trios  In  corporation  books,  when  Inadmissible.  62  Cal.  248:  fraud,  im- 

&  ifiL^k  iS  }^V^i%%  l^^^^^y'  ^il^j,^^,ck^r.  Phnenix  Ins.  Co.  March 
I860 '  C.  L.  J.  212 :  malice,  36  Cal.  373 :  writing,  to  explain,  sec. 

§  1851.  And  where  the  question  in  dispute  between 
the  parties  is  the  obligation  or  duty  of  a  third  person, 
whatever  would  be  t^he  evidence  for  or  against  such  per- 
son is  prima  facie  evidence  between  the  parties,  fin  effect 
July  1st,  1874.]  ^  *■ 

§  1852.  The  declaration,  act,  or  omission  of  a  member 
of  a  family,  who  is  a  decedent,  or  out  of  the  jurisdiction,  is 
also  admissible  as  evidence  of  common  reputation,  in 
cases  where,  on  questions  of  pedigree,  such  reputation  is 
admissible. 

Declaration  of  decedent— sec.  1870,  subd.  4. 

8ubd°ll"°'^  reputation— on  questions  of  pedigree,  etc.,  sec.  1870, 

§  1853.  The  declaration,  act,  or  omission  of  a  dece- 
dent, having  sufficient  knowledge  of  the  subject,  against 
his  pecuniary  interest,  is  also  admissible  as  evidence  to 
that  extent  against  his  successor  in  interest. 

Decedent's  declaration  against  interest— sec.  1870,  subd.  4:  44  Cal 
Im  ^^  ^^'  ^^^'  ^^  ^^'  ^^°*  *^  ^^*  ^^^  •  ®^^^®^  ^^  ^^^^^  writings,  sec. 

§  1854.  When  part  of  an  act,  declaration,  conversa- 
tion, or  writing  is  given  in  evidence  by  one  party,  the 
whole  on  the  same  subject  may  be  inquired  into  by  the 
other;  when  a  letter  is  read,  the  answer  may  be  given; 
and  when  a  detached  act,  declaration,  conversation,  or 
writing  is  given  in  evidence,  any  other  act,  declaration, 
conversation,  or  writing,  wliich  is  necessary  to  make  it 
understood,  may  also  be  given  in  evidence. 

Part,  admitting  more—section  applicable,  3  Cal.  106:  5  Cal.  U3-  9 
£?J;  ^'^liPP^X'V^'^  12  Cal.  564;  19  Cal.  689;  25  Cal.  128;  29  Cal.  497,041- 
3b  Cal.  648;  38  Cal.  279:  section  inapplicable,  30  Cal.  65  542;  32  Cal!  360- 
error  under  section,  wlien  not  prejudicial,  50  Cal.  137:  documents* 
cross-exammation,  etc.,  sees.  2047,2048:  related  documents  as  evidence 
47  Cal.  294.  ' 

§  1855.  There  can  be  no  evidence  of  the  contents  of  a 
writing,  other  than  the  writing  itself,  except  in  the  follow- 
ing cases: 


S.  When  the  origiiml  is  la  tbe  pussessluD  of  the  party 
minst  vhom  the  evidence  is  oS«ted,  and  he  fails  to  pco- 
duce  it  alter  reasoQablo  aoiioe; 

3.  When  the  original  is  a  record  or  other  document  in 
ibe  custody  of  a  public  officer; 

4.  When  tbe  original  baa  been  recorded,  and  a  certifleil 
wpy  of  the  record  ia  made  evidence  by  this  Code  or  otbcc 


0.  When  t 
other  douut 


I  ronslBts  of 

i-^b  (annot  ' 

time,  and  tbe  evidi 


accounts  or 
ed  m  court 
sought  from 


_..  .       .  subdivisions  three  and  four, 

copy  of  the  original  or  of  the  record  must  bo  produced; 

-  ■'    - ■ioned  in  subdivisions  one  and  two.eitbera 

'idence  of  tbe  contents.     [In  effect  July  Ist, 


Ki 


I,  Origi 


Ids  pennlsaible,Becs.  IMT.  IMS;  i  Cnl. 
3t or destrorsd— pnoF  reqi]Mtfl,S  Cal. 


al.4wJ:l/C;il.  11)41  ISCaJ. 

J:  utat.  w'^i'liiL'nl.MiWCal.M: 
H'l^  !■■  1.^1,11;  17  Cal.  SO:  !?'■-'  ■ 
"loiiinrjviiii.iice.lJCal.  13. 
2,  OrfglnQl  In  pououion 
1;  h'dai.va;  jscaLtet:  dei 


jKCal-M 


MSjiiJli^be^oiiJ 


3.  FabUc  I 


ard»-T  CaL  11 


111.  M.  2^8 ;  StTckl.  ail 

S  1856.  When  the  terms  of  an  agreement  bave  been 
«duced  to  writing  by  tlio  parties,  it  is  to  be  considered  as 
antaining  all  those  terras,  and  therefore  there  can  be  be- 
tween the  parties  and  tbelr  representatiyes.  o 
..  ;_-. .-    ^jy  eyider —  "'  *'■"  *'"-«'^  -^^  ^^'^ 


ither  than  thi  i 

1.  Where  a  miatalie  or  imperfection  of  the  writing  is  put 
nisSDB  by  Ihoplcadiii!,'S; 

2.  Where  the  Talidity  of  tlie  agreement  is  the  tact  in  dis- 
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'  pute.    But  this  section  does  not  exclude  other  evidence  oi 

•  tlie  circumstances  under  which  the  agreement  was  made, 

or  to  which  it  relates,  as  defined  in  section  eighteen  hund- 
red and  sixty,  or  to  explain  an  extrinsic  ambiguity,  or  to 
establish  illegality  or  fraud.  The  term  agreement  in- 
cludes deeds  and  wills,  as  well  as  contracts  between  par- 
ties. 

,.  •  ■     "^                         Parol  evidence  inadmissible— to  vary  or  contradict  written  a  qri^ee- 

i    ^  '                                   meiit,  Civil  Code,  sec.  1GJ9;  2  Cal.  37 ;  4  Cal.  355;  7  Cal.  282, 9  Cal.  2  J,  223: 

'    *  ,-                          10  Cal.  288;  12  Cal.  170;  19  Cal.  354;  22  Cal.  155;  24  Cal.  411 :  35  Cal.  3li6;  4i 

•  c  •                                     Cal.  594;  48  Cal.  359:  50  Cal.  653;  61  Cal.  341;  52  Cal.  36:   writing  super. 

.  .  •  .  ,  sedes  oral  negotiations,  Civil  Code,  sec.  1625;  23  Cal.  256;  24  Cal.  034 ;  41 

•  1  ••  ^  Cal.  325;  4J  Cal.  159:  contract  must  be  complete,  22  Cal.  501;  30  Cal.  54: 
,  *^"  .►»  .^  33  Cal.  112;  37  Cal.  437:  recitals  in  written  mstrument  conclusive,  sec. 
m    *'■  '"  '  1962,  subd.  2  and  notes:  rule  confined  to  parties  and  tboso  claiming 

under  them,  60  Cal.  250. 
*>  Parol  evidence— admissible,  alterations  and  erasures,  to  explain, 

•  sec.  1982;  48  Cal.  147:  ambiguity,  to  explain,  11  Cal.  194:  circumstances, 

see  surrounding  circumstances :  consideration,  to  show  real,  sec.  rj62, 
subd.  2:  48  Cal.  97:  deed,  see  mortgage:  discharge,  to  show,  see 
waiver:  fraud,  to  establish,  see  CivU  Code,  sec.  1640:  mistake  or  Im- 


■w." ' 


fpWH' 


Caf.  44:  revision  and  refonnation 

.*'«-  339f)-3402;  21  Cal.  122;  23 Cal. 249;  45^ , ^ 

*  circumstances,  to  show,  sec.  1860  and  notes,  61  Cal.  125:  52  Cal.  4J>6;  63 

M. .  Cal.  120 :  trust,  or  absence  of,  to  show,  20  Cal.  126 ;  22  Cal.  680 :  62  Cal.  363 : 

?■'     '^  validity  of  agreement  controverted,  where,  sec.  1856,  subd.  2,  supra; 

*'■'..«•  43  Cal.  610;  50  Cal.  595:  waiver  or  discharge,  to  show,  16  Cal.  138:  ly  CaL 


"•*-'•!    ..    f  perfection,  to  coiTect,  sec.  1856,  subd.  l,5UDra;  Civil  Code,  sec.  IWO:  12 

^    *"      '.'  Cal.  208;  13  Cal.  556;  17  Cal.  65;  19  Cal.  661;  23  Cal.  121;  29  Cal.  150;  39 

C,*-          jf  Cal.  609;  48  Cal.  239;  50  Cal.  353;  51  Cal.  172:  mortgage,  to  prove  con vey- 

iKi.**  ance  Intended  as,  sec.  744;  13  Cal.  116;  15  Cal.  287;  24  Cal.  385;  27  Cal. 

'*«*'  603j  29  Cal.  18;  36  Cal.  29=  arrnl.a.'i'?;  rppplnf.  tn  ^vnlnin    in  r^nl    1T«.    lit 

r 

,sa  E,''    '•"*  §  1857.  The  language  of  a  writing  is  to  be  interpreted 

according  to  the  meaning  it  bears  in  the  place  of  its  exe- 

"*  cution,  unless  the  parties  have  reference  to  a  different 

^  place. 

f'*»   '■'•''    V  .J  Interpretation  of  contract— /ear  loci*  Civil  Code,  sec.  1646. 

^"^   /     '  §  1858.  In  the  construction  of  a  statute  or  instrument, 

^^  •.      '5  the  oflfice  of  the  judge  is  simply  to  ascertain  and.  declare 

*' ^  M  "  what  is  in  terms  or  in  substance  contained  therein,  not  to 

♦.».  -     "'i  insert  what  has  been  omitted,  or  to  omit  what  has  been 

„.  •'     .,  inserted;  and  where  there  are  several  provisions  or  par- 

r.*  5      ,  i  ticulars,  such  a  construction  is,  if  possible,  to  be  adopted 

„.* '      .*»' '   I  as  will  give  effect  to  all. 

{  Construction— generally,  sec.  1859  and  notes :  declaring  what  is  writ- 

'  ten,  24  Cal.  539:  giving  effect  to  all.  Civil  Code,  sees.  1641, 3541;    1  Cal. 

\  162,200;  3  Cal.473;  5  Cal.  169;  G  Cal. 47;  22  Cal.  11 ;  24  Cal.618;  28  CaL  142; 

\  31  Cal.  240, 412;  32  Cal.  499;  34  Cal.  183;  38  Cal.  572. 

§  1859.  In  a  construction  of  a  statute,  the  intention 

;  of  the  Legislature,  and  in  the  construction  of  the  instru- 
ment, the  intention  of  the  parties,  is  to  be  pursued   if 

t j  possible ;  and  when  a  general  and  particular  provision  are 


cnsi^tent  the  latter  is  pnramonnt  tn  tlie  fcinner  So  a 
ticnlar  intent  will  control  a  genital  one  that  la  incon 
Leat  with,  lli 

on«raotloni)r«atoto»-.lineii*naitt  anfleimfl^ngslatatM  m& 
Oatl/lictafilaliitH  ^ICaLtU    Coaes  »l  Cal  iSS   end  co^fllctlrw 
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construction  and  Interpretation  of,  IS  CaL  21:  17  GaL  44;  22  Gal.  227;  24 

Cal.  136;  25  Cal.  175;  26  Cal.  88;  29  Cal. 407;  41  Cal.  485;  47  Cal.  151, 453;  5« 
Cal.  171, 422,  4S5, 532,  613, 655;  51  Cal.  94, 188, 198,  352, 640;  52  Cal.  579,  <i55; 
53  Cal.  135:  description  in,  sec.  2077  and  notes;  34  Cal.  334;  50  CaL  321 
333;  52  Cal.  154,  579:  mistatce  In,  Leonis  r.  Lazzarovicb,  June  4tli,  1880 
5  Pac.  C.  L.  J.  492 :  taxes,  for,  50  Cal.  70;  51  Cal.  193;  63  CaL  6H6;  Grimw 
r.  O'Connell,  April  7th,  1880, 5  Pac.  C.  L.  J.  294;  Hearst  r.  Egglestone 
Aug.  18tli,  1880.    Generally t  sees.  1856-1866  and  notes.    Mortgaffes,  sec 
744:  51  CaL  188;  53  Cal.  4H7.    Powers  of  attorney,  47  CaL  242;  48  CaL  346' 
51  CaL  198.     Wills,  see  Civil  Code.  sees.  1310, 1317-1361,1376;  36  CaL  76 
48  CaL  165, 568, 643;  49  Cal.  76, 506;  50  CaL  595. 

§  1860.  For  the  proper  construction  of  an  instrum^'xt, 
the  circumstances  under  wliich  it  was  made,  includiu^  i  be 
situation  of  the  subject  of  the  instrument,  and  of  the  |Ji»r« 
ties  to  it,  may  also  be  sliown,  so  that  the  judge  be  placrd 
in  the  position  of  those  whose  language  he  is  to  Interpi^st. 

Constructioii  of  instraments— sec.  1859n. 

Surrounding  circumstances— may  be  shown,  Civil  Code,  sec.  1(  f7; 
10  Cal.  95, 589;  12  Cal.  148;  13  Cal.  116;  18  CaL  137;  22  Cal.  160;  25  Cal.  441: 
26  Cal.  88;  29  CaL  299;  33  Cal.  202;  47  Cal.  67;  43  CaL  165,369:  by  pax)l 
evidence,  11  Cal.  194;  15  Cal.  21:  22  Cal.  497;  23  Cal.  339;  32  CaL  11;  i« 
CaL  695:  usage,  sec.  1870,  subd.  12:  descriptive  part  of  conveyance,  si*\ 
2077;  34  Cal.  334, 624;  36  Cal.  606;  38  CoL  482. 

§  1861.  The  terms  of  a  writing  are  presumed  to  bav^ 
been  used  in  their  primary  and  general  acceptation,  buft 
evidence  is  nevertheless  admissible  that  they  have  a  local, 
technical,  oY  otherwise  peculiar  signification,  and  were  s  ^ 
used  and  understood  in  the  particular  instance,  in  whicl» 
case  the  agreement  must  be  construed  accordingly. 

Peculiar  signification  of  terms— may  be  shown,  14  CaL  23;  34  Ca 
624;  47  Cal.  151:  compare  Civil  Code,  sees.  1644, 1645. 

§  1862.  When  an  instrument  consists  partly  of  written 
words  and  partly  of  a  printed  form,  and  the  two  are  !»• 
consistent,  the  former  controls  the  latter. 

Compare— Civil  Code,  sec.  1651. 

§  1863.  When  the  characters  in  which  an  instmment 

is  \vi"itten  are  difficult  to  be  deciphered,  or  the  language  of 
the  instrument  is  not  understood  by  the  court,  the  evi- 
dence of  persons  skilled  in  deciphering  the  characters,  or 
who  understand  the  language,  is  admissible  to  declare  the 
characters  or  the  meaning  of  the  language. 
See— sec.  1870,  subds.  9, 10,  and  notes. 

§  1864.  When  the  terras  of  an  agreement  have  been 
intended  in  a  different  sense  by  the  different  parties  to  it, 
that  sense  is  to  prevail  against  either  party  in  which  ho 
supposed  the  other  understood  it,  and  when  different  con- 
structions of  a  provision  are  otherwise  equally  proper* 


g  186S.  A  n 


ice.  as  well  as  every  other  wiit- 
■curding  to  the  ordinary  accepts- 
on  ui  IIS  lenus.  iiius,  a  iiolice  to  tLe  drawers  or  in- 
orsera  of  a  liill  of  Liuliuiigii  or  iiromissocy  note,  tliat  it 
u  been  protested  for  \vuiit  of  acceptance  Or  pajroent, 
Hist  bo  beUl  to  import  that  tLe  aamo  lias  been  duly  pro- 
mteil  for  acceptance  or  payment,  and  tbo  same  refused. 
Dd  lliat  the  bolder  looks  for  payment  to  the  person  to 
illom  tlio  notice  is  givun. 

CWinarr  aiesplaaon-scc  apc.  ISS):  compare  Civil  Code,  sec.  IWt : 
uleo  or  aiH honor,  Civil  c'oUr.^t^c.  31M|  4  CaLSlSiS  Cal.lUGi  ItCul. 

§  1B66.  When  a  statute  or  iostrument  is  equally  sus- 
iplible  of  two  interpretations,  one  in  favor  of  natural 
gilt  and  the  otber  against  it.  the  former  is  to  be  adopted. 

§  1SG7.  Nonebutamaterialall^ation  need  ba proved. 
Uilerial  allBgBt]an~<]ellnc{t,  sec,  489:  Id  complaint,  aee  Cods, 

S  1868,  Evidence  nmat  correspond  witli  tbe  substance 
'-'  ---■-■    "     --      s,  iiud  be  relevant  to  tLe  queation 

est  ious  must  llierefore  be  avoid- 
n  rlie  discretion  of  tiie  court  to 

inquiry  iulo  n  ixjII Literal  fact,  wben  Hucli  fact  is  di- 

xcly  connected  witli  tlio  question  In  dispute,  and  is  es- 
nlial  to  its  proper  determiuatioD,  or  when  it  afiects  the 
)f^a  witness. 

BTldsnce  and  aUefailoiia— 28  Cal.  OT : 


L  '^it\s 


Ytdibilit; 
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En;  olijBCtluii  ur 
OoUalaTal  fact— i 
Beringhl.Felijtt 


4  CsLM 


7CaL4Z 


61  Cid,  791  Buncroft 


:  ciedlblUty  at  « 


%  1869.  Eacli  party  must  prove  liis  own  affirmativi 
gations.  Evidenconeediiot  bagiveuin  support  of  a  i 
ffvB  nlleitatlon,  except  when  such  neEativo  allegatio 
1  essential  part  of  llie  Ktatomant  of  the  right  or  titli 
Qiich  the  cause  of  action  or  defense  is  founded,  nor  e 
lancli  caseiTfaeu  the  allegation  it)  a  denial  of  (be  I 
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of  a  document,  the  custody  of  which  belongs  to  the  op- 
posite party. 

Affirmative  allegations— admitted  facts  need  not  be  proved,  25  CaL 
225;  35  Cal.  306;  41  Cal.  127, 133;  43  Cal.  225: 47  Cal.  20, 249:  affirmative  mat- 
ter in  answer  unproven,  disregarded,  6i  Cal.  99 :  burden  of  proof,  sec. 
1981 ;  30  Cal.  062;  31  Cal.  104;  53  Cal.  3J5;  Dougherty  v.  Harrison,  March 
&tli,  lasO,  5Pac.  C.  L.  J.  81 :  submission  on  pleadings,  52  CaL  99:  particu- 
lar allegations  to  bo  proven,  31  Cal.  218;  61  Cal.  21< ;  63  Cal.  713;  Grim  v. 
Barney,  June  30tb,  l»tiO,  6  Pac.  C.  L.  J.  690. 

Negative  allegation—some  evidence  required,  26  Cal.  611 :  denials. 
sec. 437n. 

SUFFIOIEWOY  OP  EVIDENOB  IN  VARIOUS  OASES. 

Breach  of  promise  of  marriage— Hanks  v.  Naglee,  Dec.  26th,  1879, 
4  Pac.  C.  L.  J.  456:  Boingneres  v.  Boulon,  Feb.  7th,  1880, 4  Pac.  C.  L..  J. 
528.  C  arrier— notice  of  rules  of,  22  Cal.  637.  Oertincate  of  porchaae — 
see.  1925  and  notes:  43  Cal.  12G;  50  Cal.  169.  Contract— 52  Cal.  591.  Con- 
version—23  Cal.  34D;  52  Cal.  586;  53  Cal.  20,  21, 261,  399.  OorPoration— 
32  Cul.  161;  52  Cal.  h)2;  63  Cal.  346.  Damages- 50  Cal.  176,  m;  61  Cal. 
1  {15, 260.  Divorce-53  Cal.  26.  Ejectment— 14  Cal.  466,  609;  15  Cal.  283, 
3ol;  16  Cal.  572;  22  Cal.  616,  615;  30  Cal.  200;  35  Cal.  650;  41  Cal.  495:  42 
Cal.  2  51, 402:  44  Cal.  2S4. 386;  43  Cal.  173.  236;  46  Cal.  258;  48  Cal.  434,  614; 
49  Cal.  iio'y;  50  Cal.  200, 211 ;  51  Cal.  198, 465;  63  Cal.  362.  Forcible  entry 
and  detainer— 48  Cal.  361.  Fraud— 50  C*l.  285,  349.  Generally— de- 
grees of  evidence,  sec.  1828  et  seO.:  proof  required,  sec.  1826:  value 
and  effect  of  evidence,  sec.  2061.  Malicious  prosecution— 7  Cal.  257; 
8  Cal. '^17;  29  Cal.  644;  44  Cal.  144;  60  Cal.  206;  61  Cal.  140;  63  Cal.  188. 
Marriage— sec.  1963,  subd.  30;  47  Cal.  621:  breach  of  promise  of,  see 
that  head,  supra.  Money  paid— action  for,  62  CaL  81;  63  Cal.  616. 
Negligence -50  Cal.  578,  681;  62  Cal.  602;  63  Cal.  35.  Possessory  ac- 
tions-geaerally.  18  Cal.  136;  24  Cal.  343;  31  Cal.  461;  36  Cal. 661;  47  Cal. 
032;  48  Cal.  406, 614;  49  Cal.  202;  62  Cal.  89.  Power  of  attorney— 63  CaL 
321.    Tax  suits— 51  Cul.  298, 680.    Trespass-dO  CaL  435, 496. 

§  1870.  In  conformity  with  the  preceding  provisions, 
evidence  may  be  given  upon  a  trial  of  the  foUo^ring 
facts : 

1.  The  precise  fact  in  dispute; 

2.  The  act,  declaration,  or  omission  of  a  party,  as  evi- 
dence against  such  party; 

3.  An  act  or  declaration  of  another,  in  the  presence 
and  within  the  observation  of  a  party,  and  his  conduct  in 
relation  tliereto; 

4.  Tiie  act  or  declaration,  Verbal  or  written,  of  a  de- 
ceased person  in  respect  to  the  relationship,  birth,  mar- 
riage, or  death  of  any  person  related  by  blood  or  mar- 
riage to  such  deceased  person ;  the  act  or  aeclaration  of  a 
deceased  person  done  or  made  against  his  interest  in  re- 
spect to  his  real  property;  and  also  in  criminal  actions, 

'  the  act  or  declaration  of  a  dying  person,  made  under  a 

sense  of  impending  death,  respecting  the  cause  of  his 
death ; 
6.  After  proof  of  a  partnership. or  agency,  the  act  or  dec- 

4  laration  of  a  partner  or  agent  of  the  party,  withiu  the 
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Kop«  of  the  partnetslilp  nr  agencr,  aad  <1iiriDs  its  exist- 
ence. Tbe  same  rule  applies  to  tbe  act  or  declaration  of 
»  joint  owner,  joint  debtor,  or  otlier  person  jointly  intet- 
cBted  with  tbe  party; 

6.  After  proof  of  a  conspiracy,  tlie  act  or  daclaration  of 
a  cooapirator  against  liia  coconspirator,  and  reiatiug  to 
the  conspiracy: 

T.  Tlie  act.  declaralion,  or  omission  forminf;  part  of  a 
transaction,  as  explained  in  section  eigbteea  bundred  and 
fifty: 

i.  Tbe  testimony  of  a  witness  deceased,  or  out  of  tbe 
jorisdictioD,  or  unable  to  testify,  giren  in  a  former  action 
between  tbe  same  parties,  relating  to  tbe  same  matter; 

9.  Tbe  opinion  ot  a  witness  respecting  tbe  identity  or 
liandwriting  of  a  person,  wbcn  lie  lias  knowledge  of  tbe 
person  or  bandwriting:  bis  opinion  on  a  question  of  sci- 
ence, art,  or  trade,  wnen  be  is  skilled  tberein : 

10.  Tbe  opinion  of  n  subscribing  witness  to  a  writing, 
the  validity  of  which  is  in  dispute,  respecting  tbe  mental 
sanity  of  the  signer;  and  the  opinion  of  an  intimate  ac- 
quaintance respecting  tlie  mental  sanity  of  a  parson,  the 
reason  for  the  opinion  being  given; 

11.  Common  reputation  existing  prerious  to  tbe  contro- 
versy, respecting  facts  of  a  public  or  general  interest  mora 
than  tbirty  years  old,  and  in  cases  ofpedigree  and  bound- 
ary; 

12.  Usage,  to  explain  the  true  character  of  an  act,  con- 
tract, or  instrument,  where  sucb  true  character  is  not 
otherwise  plain;  but  usage  is  never  admissible,  except  as 
an  instrument  of  interpretation ; 

13.  Monuments  and  inscriptions  in  public  ijlaces.  as  evi- 
dence of  common  reputation;  and  entries  in  family  bi- 
bles, or  other  family  hooks  or  charts;  engravings  on  rings, 
familyportraits,  and  tbe  like,  as  evidence  of  pedigree; 

14.  Tbe  contents  of  a  writing,  when  oral  evidence  there- 
of Is  admissible ; 

15.  Any  other  facts  from  which  tbe  facts  in  issue  are 
presumed  oi  are  logically  inferable; 

16.  Snch  facta  aa  serve  to  show  the  credibility  of  a  wil^ 
uesa,  as  explained  in  section  eighteen  hundred  and  forty- 


BELETAtrr  EVmBHOE. 
BntKL  1,  ReoiM  fact— Id  dispute,  kinds  of  ev1d< 
Dotei.    Subd.  2.  AdmiuioQs— account  bv,  la  CaJ.  4 
Ot.  iMi  W  CaL  tS8:  U!qu[e>ceiice.  by.  eee  note  to  anl 


§  1870 


GENERAL  PRINCU>LES. 
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^£;  l^'i^  ?^^^-  232:  entries  by.  sec.  im  and  notes:  estoppels. by,  sec. 
Ifn'  ?^M-  ^  *^?^^  "°^^  =  Pleailings.  In,  14  Cal.  36;  34  Cal.  178;  39  Cal.  224; 
47  Cal.  249.  and  see  under  Affirmative  Allegations,  sec.  1869n: 
pnbllcation  of  advertisement,  fcy,  35  Cal.  25:  relevancy,  of,  sec.  1868;  49 
Cal.  boU  third  person,  by,  sees.  1848-1853,  also  subd.  4-6  of  this  section. 
?ii^"9^,?^tOf?"ao,iw/ra:  testimony,  bv,  3  Cal.  396;  22  Cal.  232;  43  Cal! 
fSi  4i>  Cal.  12o:.  value  of .  sec.  2061,  subd.  4:  witness  testifying  to,  sec. 
1845.  Confessions— acquiescence,  from,  see  note  to  subd.  3  infra: 
criminal  cases,  in, 50  Cal.  i\o :  divorce  cases.  In,  sec.  2079 :  not  voluntary, 
inadmissible,  49  Cal.  342.  Subd.  3,  Conduct  in  presence  of  another- 
acquiescence,  admission  or  confession  implied  from,  32  Cal.  100:  49  CaL 
171:  conversation,  29  Cal.  637;  48  Cal.  236:  evidence  admissible  under 
^}^^J}^^^'^'iCal.m;  People  v.  Ah  Tute,  Jan.  23rd,  1880,  4  Pac.  C.  L. 
i'J?i '  P^'-^^^^^J^  of  accused,  declarations  must  be  made  In,  62  Cal.  616. 
bubd.  4,  Decedent's  declarations,  etc.— as  to  relatives,  compare,  sec. 
l8->2 :  against  interest,  as  to  realty,  compare,  sec.  1853 ;  49  Cal.  294 :  dyinff 
?.^^^o  fi^^'i^".^'  !.^,F^I'?^"S'^  ^^ses,  10  Cal.  32 ;  17  Cal.  76,166 :  1 8  Cal.  166 ;  21  Caf. 
363;  24  Cal.  17,640;  35  Cal.  49;  43  Cal.  29;  44  Cal.  435;  49  Cal.  652;  61  dal.  597. 
Mibd.  5,  Fartner— act  or  declaration  of,  partnership  books,  49  Cal.  105; 
Butler  V.  Beach,  MJiy  26th,  1880. 5  Pac.  C.  L.  J.  445 :  during  existence  of 


partiiership.  only,  23  Cal.  101 :  after  proof  of  paVtiiershlp,  3  Cal.  98;  6Cal. 
4jo;  8  Cal.  6<9;  44  Cal.  582.  Agent— act  or  declaration  of,  after  proof  of 


?^^P^l^^'^^.^*'^'*Sr''«5  1  Cal.  ^21, 459;  9  Cal.  251;  14  Cal.  35;  application 
Io.«oP°^^^^?'\^^.S^^?'??  ^^1-  1"^5  45  Cal.  527;  46  Cal.  248.  Joint  in- 
*w^^V^^.^"?^**^jJ^  9^^- 145:  of  defendant  not  served,  as  against  other 
V^.o  ^^^",^^,'  insufficient,  63  Cal.  659:  particular  relation,  gefieraUy,  sec. 
1848.  bubd.  6,  Coconspirators— act  or  declaration  as  to,  39  Cal.  75;  47 
Cal.  388;  49  Cal.  166, 171,  643.  Subd.  7,  Res  gestae-sec.  1850n.  Subd.  8, 
Former  testimony  of  decedent,  etc.— 15  Cal.  275;  16  Cal.  423;  41  Cal. 
269;  47Cal.  388:  out  of  jurisdiction,  does  not  apply  to  witness  out  of 
county,  61  Cal.  582.  Subd.  9,  Experts— degree  of  skill  requisite.  6  Cal. 
^J'  ^.9^}'  ^?„31  Cal.  115;  47  Cal.  388;  50  Cal.  462;  Estate  of  Toomes 
^HTi^  7th.  1880. 5Pac.  C.  t.  J.  286:  handwriting. as  to, 47  Cal. 294,^3, 3& 
60  Cal.  46i:  technical  matters,  in,  sec.  1861;  0  Cal.  108:  testimony  of. 
S^t'lSlS  ^^^V^"^  receivable,  10  Cal.  341;  17  Cal.  416:  40  Cal. 405;  63^Cal 
32;  Estate  of  Toomes,  April  7th.  1880,5  Pac.  C.  L.  J.  ^86:  on  question  of 
sanity,seosubd.  10  and  note,  »>?//*«.  Subd.  10,  Sanity-opinion  of  witi 
Snh.f  "I'/r^Si-^-'  Estate  of  Toomes.  April  7th,  1880,^5  Pac.  c"  L  J.  m 
bubd.  11,  Common  reputaUon— public  or  general  interest,  2  Cal.  45: 
not  to  prove  partnership,  3  Cal.  98;  6  Cal.  455:  pedigree,  declaration  of 
decedent,  etc.,  sec.  1852:  boundary,  2  Cal.  45;*^25  Cal.  554.  Subd.  12. 
Usage-character  of  contract,  explaining,  17  Cal.  695;  50  Cal.  438:  of 

r?i^%t  ^^i'J?i '  f?  ^A^'  ^•^•*  •  niininff  customs,  etc.,  sec.  748  and  note ;  34 
»!*i  °nbd.  13,  Common  reputation— pedigree,  etc.,  see  note  to 
subd.  11,  supra.  Subd.  14,  Contents  of  writing— where  oral  evidence 
admissible, see  sees.  1855, 1856  and  notes.  Subd.  15,  Indirect  evidence 
—generally,  sees.  1957-1963:  inference,  sees.  1958,1960:  presiunntions 
l«'A/'S:  !ilfkV''^,y^i^/  instances  of'inferential  evideSJe!]^?!.  262;' 
^n^^h^^  4b  Cal.  392;  Fishbeck  t;.  Phoenix  Ins.  Co.  March  24th,  1880.  5 
fSi/ri  ift  r«'i«l-^i?-VP'^®^?"^P.i^^®  evidence  of  ownership,  62  Cal.  611. 
hostility,' 52  cf^^  380  witness-see  sees.  1847,  1868:  assailing  for 

EVIDENOE  ADMISSIBLE  IN  PARTIOULAR  OASES. 

Account-13  Cal.  427;  50  Cal.  108.   Amended  complaint-61  Cal.  222. 

^n^i^f ^ni^o^^- ^^'  l^^vl^  9^i-.  172.   Contract-conditions,  perform- 
ance of,  WUUams  v.  Hartford  Fire  Ins.  Co.,  March  29th.  1880,  5  PaS  O. 
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OENBRAL  rniiiaiFLEs. 


TITLE  U. 

Of  the  Kinds  and  Degrees  of  EvidE 


Material  olijecta  pceaentad  tt 

tlian  writlnga,  §  lUM. 
Indirect  evidence,  §§  1!67-1963. 


KNOWLBIMe  or  THE  O 


CHAPTER  I.  t 

KNO'Wl.BDaB  OF  THE  COOTtT. 

i  1979.  Certain  tiicta  ot  genenl  nolorletr  wunnied  to  be  true.  Sped. 
Ocuioii  at  raca  faou. 

§  1875.  Courts  take  Judicial  notice  of  the  loUowiug 
facts: 

1.  The  true  Binilflcatioii  of  all  Eiiglisli  worda  aod 
plirases,  and  of  ail  lecal  eipraaaions ; 

2.  Wbatever  is  establlBbed  by  law, 

3.  Pablio  and  private  oCBclal  acts  of  tlie  legielativa,  ex- 
ecutive, and  jndicial  depaTtineitts  of  this  Stat«  and  of  tb« 
United  States; 

i.  The  eeala  of  all  the  courta  of  this  State  and  of  tlie 
United  States; 

6.  The  accession  to  offlae  and  tlis  official  signatures  and 
seals  of  office  of  the  principal  ofQcers  ot  government  In 
UielegiBlative,exeoative,  and  judicial  deputmenta  of  this 
SCste  and  of  the  United  States; 

6.  The  existence,  title,  national  flag,  and  seal  of  eveiy 
State  or  sovereign  recognized  by  the  executive  power  of 
the  United  States; 

T.  The  seals  of  courts  of  admiralty  and  maritime  juris- 
diction, and  of  notaries  public; 

8.  The  lava  of  natui^  the  measure  of  time,  and  the  geo- 
graphical divisions  and  political  litstory  of  the  world. 

In  all  these  casefi  the  court  may  resort  for  its  aid  to  ap- 
ptopriat«  books  or  documenta  of  reference. 
JODIOIAl.  NOTICE. 


CiI.Mll  12CaL4i)0i4SCal.ll8.    Bubd.S.Offlclalaclsaf governmemal 

dtpaitmeoti— C<Hi£retslonaI,27  caLlC7:  ot  suts  Leglitatiu" 

tHTia  Cil-  "■<  l^lcl^  deiiRTtnwnt,  befora  Code,ll  CaL, 


egn-&nuabeiiEy,ttci]itin«,M>ls:  Iief(inCada,»Cil.Ni  UCaLlOl 
Wi  »  OL  M:  streets  ot  city,  Vutlng  *.  <ln;Hkeiilwidi,toiob  IStta. 
tW.SPac.O.L. J.1S3.   BookeasddoSlime&ti-u^dieeBea.lass. 


fSt»nw6 


CHAPTER  II. 
WXTNEBSEB. 


I  '&l.  "vlheaKaiatarptiiUcCabBsvoni. 

§  1878.  A  witness  is  a  peraon  whose  declaratioi 
oath  is  receivad  aa  evidence  for  any  purpose,  whetli 
declflratlon  be  made  on  oral  examination  or  by  doj 


>i  aSldavlt. 


Ooi 


c,  1349:  Eenetsl  inlea  of,  s 


Affidavit— sees.  91D9-20U. 

§  1879.  AUpersons,  without  exception,  othetmi 
is  BpeolGed  in  the  nest  two  seotions,  who,  having 
of  Henae,  can  pecceive,  and,  perMlving,  can  make 
their  peroeptlonH  to  others,  may  he  witnesses.  Tin 
neither  patties  nor  other  persona  who  have  an  inti 
the  event  of  an  action  or  proceeding  are  excliid 
those  who  have  been  convicled  of  crime;  nor  per 
account  of  their  opinions  on  matters  of  religious 
although,  in  eve^  case,  the  credibility  of  the 
may  be  drawn  in  question,  as  provided  in  sectiou  e 
hundred  and  f ort y^aven. 

OompetoncT  of  witnesaeB— no  eiclusloa  forrellBlooa  liclli 
612:  not  for  nationally  or  CDlor,4SCaL  61:  attorney  «  wlQuit 

PenanB  iocompetant— tn  be  iiItRessei,  neo.  IISO. 

g  1880.  The  following  peisona  cannot  be  witne: 

1.  Those  who  are  of  unsound  mind  at  the  time  i 
production  for  examination; 

2.  Children  under  ten  years  of  age,  wlio  appear 
hie  of  receiving  just  impressions  of  the  facta  reiJ 
which  they  are  examined,  or  of  relating  them  trul 


log  is  prosecuted,  agaiui 


death  of  aut^  deceased  peisou.  [In  effect  April  16Ui, 
1S8D,] 

BuBDiTiBicin  Z.    Ohildren— ID  Cal.  ee. 

Sdbditibiok  3.  Parties  to  action  agalasl  exsostor,  sta.--claliii, 
Far  fimUT  sllDwance,  Inappacsble  to,  SI  Csl.  MS:  applies  Co  tiDmlmtl 
p»Ue«,  SO  Cal,  <30:  party  nisy  testlty  in  bebalt  o(  estate,  01  CaL  filB;  M 
Dal.  )W:  depusitions,  wlien  not  admissible,  «1  CaL  m :  arajgnonol  par- 


g  1881.  There  are  patticular  relations  in  which  it  Is  the 
frficy  of  the  law  to  encourage  confidence  and  to  preserre 
t  InTlolate ;  therefore,  a  person  cannot  be  examined  as  a 
witness  in  the  following  cases : 

1.  A  husband  cannot  be  examined  for  or  against  his 
*ife.  wiMiouther  consent;  nor  a  wife  for  or  against  her 
iusband,  without  his  consent;  nor  can  either,  during  the 
nsniage  or  afterward,  be,  without  the  consent  of  the 
ithec,  examined  as  to  any  coramunication  made  by  one  to 
he  other  during  the  marriage;  but  this  exception  does 
lot  apply  to  a  cfril  action  or  proceeding;  by  one  against 
he  other,  nor  to  a  criminal  action  or  proceedhig  for  a 
lime  committed  by  one  against  the  other, 

2.  An  attorney  cannot,  without  the  consent  of  his  client, 
le  examined  as  to  any  communication  made  by  the  client 
0  him,  or  liia  advice  given  thereon  in  the  course  of  pro- 
essional  employment. 

3.  A  clergyman  or  priest  cannot,  without  the  consent  of 
he  person  making  the  confession,  be  examined  as  to  any 
onfession  made  to  him  in  his  professional  character  in 
hs  course  of  discipline  enjoined  by  the  church  to  wliicb 
le  belongs. 

i.  A  licensed  physician  or  surgeon  cannot,  without  the 
oDsent  of  his  patient,  be  examined  in  a  civil  action  as  to 
ny  information  acquired  in  attending  the  patient  which 
ras  necessary  to  enable  him  to  presciibe  or  act  for  the 


5.  A  public  officer  cannot  be  examined  as  to 
itions  made  to  him  in  official  confidence,  wbe 
c  interests  would  suffer  by  the  disclosure. 

ScBmvieiOH  a.    Atiomey— privUegea  commimlcatlo 

nictlon,'86C^4K.  ^ 

StrBDivIBIOH  9.    Oonfeuton  to  priest— prlTilege'l  pi 
lealde,  £Btal«  ol  Toomes.  ApiU  7Ui,  ISSO.SPac.  C.  L.  J. 
CoDB  Civ.  Pboo,— »0. 
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'8§  1882-4  wmrsssBS.  5^ 

§  1882  of  the  Code  of  Civil  Procedure  of  the  State  of 
California  Ib  hereby  repealed.  [In  effect  February  28th, 
1876.] 

§  1883.  The  judge  himself  or  any  juror  ma^  be  called 
as  a  witness  by  either  part^;  but  in  such  case  it  is  in  the 
discretion  of  the  court  or  judge  to  order  the  trial  to  be 
postponed  or  suspended,  and  to  take  place  before  another 
judge  or  jury. 

Justice— 2  Col.  380. 

Juror— 48  CaL  90. 

§  1884.  When  a  witness  does  not  understand  and  speak  * 
the  English  language,  an  interpreter  must  be  sworn  to  in- 
terpret for  him.  Any  person,  a  resi(^ent  of  the  proper 
county,  may  be  summoned  by  any  court  or  judge  to  ap- 
pear before  such  court  or  judge  to  act  as  interpreter  in 
any  action  or  proceeding.  The  summons  must  be  served 
and  returned  m  like  manner  as  a  subpcena.  Any  person 
so  summoned,  who  faUs  to  attend  at  the  time  and  place 
named  in  the  summons,  is  guilty  of  a  contempt. 

interpreter— flhort-hand  notes  of  testimony. taken  tbroogli,  People  «i* 
Lee  Fat,  April  Sth,  1880, 5  Pac.  C.  L.  J.  282. 
Subposna— eec.  1985  et  teq. 
Oontempt— fiecB.  1209, 1219. 


CHAPTER  in. 

WRITIWGS. 

Abt.  I.  WRimraB  m  asmBAL. 
n.  Pdblio  WBiTinas. 

HI.    PSITATE  WBITIBOS. 


W&iTiitas  in  Geihral. 


!  [SBT.  Wrltlngi,  pnbUc  Bn< 
I  I88S.  Public  wiulDgs  Oefl 


§  1887.  Wiitingsare  of  two  kinds: 

1.  Public;  aniJ, 

2.  Private. 

§188&  Public  writings  are! 

1,  The  written  acta  or  records  of  the  acts  of  the  soveN 
eign  authority,  of  official  bodies  and  tribunala,  and  of  pub- 
lic officers,  legislative,  judicial,  and  executive,  whether 
of  this  State,  of  the  United  States,  of  a  sister  State,  or  of 
a  foreim  country ; 

2.  Public  recorda,  kept  in  this  State,  of  private  writinRS. 
BCBDinsioff  2-    Oertlfled  0Dp7  from  recorda— Aa  prl[Dar7  erl' 

g  1B89.  All  other  wiitingB  are  private. 


Public  Whitihob. 


laws  of  otli^r  Stales. 


*   •*      'I 


r: 


■k-na 


;:- 


ti«w  * 
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g§  1892-8  WBTTINGS.  692 

1907.  Oral  eTldenoe  of  a  foreign  record. 

1908.  EffeQtof  a  Judgment  upon  rigbts  in  Tarlons  cases. 

1909.  Effect  of  other  Judicial  orders,  when  condosiye. 

1910.  Where  parties  are  to  be  deemed  the  same. 

1911.  What  deemed  adjudged  in  a  Judgment. 

1912.  Where  sureties  bomid,  principal  Is  also. 

1913.  Record  of  another  State,  Its  effect. 

1914.  Record  of  a  court  of  admiralty. 

1915.  Effect  of  a  foreign  Judgment. 

1916.  Manner  of  impeaching  a  record. 


i  %  1917.  The  Jurisdiction  necessary  in  a  Judgment. 

'•  "  .  §  1918.  Manner  of  provtog  other  offlciaJ  documents. 


§  1919.  Public  record  of  private  writing  evidence. 

§  1920.  Entries  in  official  boolcs  primary  evidence. 

,       .r  §  1921.  Justice's  Judgment  in  other  States,  how  proved. 

-    *-"    ...  .rt  §  1922.  Same. 

,   *.•     ...  •^'  §  1923.  Contents  of  other  official  certificates. 

«r     ,.  wm,  (  1924.  Provisions  In  relation  to  States  apply  to  Territories. 

*'  •**    .'.  ►»»  c  1925.  Certificates  of  purcliase  primary  evidence  of  o>vnershlp. 

•  ■  "**  I  S  1926.  Entries  made  by  officers  or  boards  primary  eyideuce. 

i  ^,    ""^  §  1892.  Every  citizen  has  a  right  to  inspect  and  take  a 

^  .1^..  ""  "^  copy  of  any  public  writing  of  this  State,  except  as  other- 

^  *- wise  expressly  provided  by  statute. 

a  >  *-       '  Jl  Pnblio  records,  etc. ,  open  to  inspection— Folltleal  Code.  sec.  1032. 

§  1893.  Every  public  officer  having  the  custody  of  a 
public  writing,  which  a  citizen  has  a  right  to  inspect,  is 
bound  to  give  him,  on  demand,  a  certified  copy  or  it,  on 
payment  of  the  legal  fees  therefor,  and  such  copy  is  ad- 


t  •    *„  missible  as  evidence  in  like  cases  and  with  like  effect  as 

the  original  writing.    [In  effect  July  1st,  1874.] 
Oertified  copy— from  records,  as  primary  evidence,  49  CaL  210. 

§  1894.  Public  writings  are  divided  into  four  classes: 
^   -  *"*  1.  Laws; 

I"       „.  .^  2.  Judicial  records; 

-  *-•     ' ..  3.  Other  official  documents; 

/  4.  Public  records,  kept  in  this  State,  of  private  writings. 

)  §  1895.  Laws,  whether  organic  or  ordinary,  are  either 

,^  •'   *  written  or  unwritten. 

*1  '■  §  1896.  A  written  law  is  that  which  is  promulgated  in 

*'^  •      '  If  writing,  and  of  which  a  record  is  in  existence. 

•"*  ^  '"' '  §  1897.  The  organic  law  is  the  constitution  of  govern- 

"  ment,  and  is  altogether  written.    Other  written  laws  are 

denominated  statutes.    The  written  law  of  this  State  is 
therefore  contained  in  its  Constitution  and  statutes,  and 
i  in  the  Constitution  and  statutes  of  the  United  States. 

^  §  1898.  Statutes   are   public  or  private.     A  private 

statute  is  one  which  concerns  only  certain  designated  in- 

,  dlvlduals.  and  affects  only  their  private  rights.    All  other 


§  1899.  nnwritten  lawis  tbe  lan'Qot  pcomulgaitediltiil 
recoided,  as  mentionod  in  section  eightaan  himdred  &nd 
ninety-six,  but  which  is,  □BTertbeless.  observed  and  ad- 
ministered in  the  couit^  of  tbe  country.  Ic  bos  no  cer- 
laia  repository,  but  is  collected  from  tbe  reports  of  tbe 
decisions  of  tbe  courts  and  the  treatises  of  learned  men. 

g  1900.  Books  printed  or  publiabed  under  tbe  au' 
Ihoiit;  of  a  Bister  State  or  foreign  country,  and  purport- 
ing to  contain  the  statutes,  code,  or  other  written  law  of 
such  State  or  country,  or  proved  to  be  commonly  ad- 
mitted in  the  tribunals  of  such  State  or  country,  as  evi- 
dence of  tbo  written  lawtbcreof,  are  admissible  in  tbis 
State  as  evidence  of  such  law. 
Boidu— historic^  etc.,  aec.  IMS:  resoit  to,  aec.  ISIS:  Bntborttrof, 

Siller  SU19— scope  of  eipnualon,  iec.  IM4. 


-  ...1  ofBcer  having  charge  of  the  original,  under  the 

Sblic  seal  of  the  State  or  country,  is  admissible  aa  evl- 
sceof  such  law  or  writing.  {In  effect  July  1st,  1SI4.] 
Oeitiaeate— toqulailei  o(,  sec.  IBM. 

§  1902.  Tbe  oral  testimony  of  witnesses,  skilled 
therein,  is  admissible  as  evideuce  of  the  unwritten  law 
o[  a  Bister  State  or  foreign  country,  as  ace  also  printed 
sod  published  books  of  reports  of  decisions  of  the  courts 
of  such  State  or  country,  or  proved  to  be  commonly  ad- 


I  are  conclusive 

.  _ _ .      .lose  of  carrying 

effect,  but  no  further.  Tbe  recitals  in  a  private 
■uiiuie  are  conclusive  evidence  between  parties  wbo 
claim  under  its  provisioas,  but  do  further. 
Hacitali— In  written  luslniaeDti  eec.  ISS.subd.  S. 
g  1904.  A  judicial  record  is  the  record  or  official  entry 
of  tbe  proceedings  in  a  court  of  justice,  or  of  tbe  official 
actof  a  Judicial  officer,  in  an  action  or  special  proceeding. 
^Ddieisl  imokU— ladgment  roll,  sec.  67Di  lupeis  In  lasolrency,  M 
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rr^v^P^?*.-^  judicial  record  of  tbis  State,  or  of  the 

?rf<J?n«  1  ^n^.*?f '  "^^^  ^^  proved  by  the  production  of  the 
original,  or  by  a  copy  thereof  certified  by  the  clerk  or 

^^fZ  ^Q??''  ^^^'"'^  *^^  ^^Sal  custody  thereof.  That  of  I 
8  ster  State  may  be  proved  by  the  attestation  of  the 
c  erk,  and  the  seal  of  the  court  annexed,  if  there  be  a 
clerk  and  seal  together  with  a  certificate  of  the  chief 
due^fo^m.^''^^  ""^  magistrate,  that  the  attestation  ts  in 
Judicial  record  of  this  State,  etc.-need  of  seal,  sec  153  snhd   ^ . 

Certificate— sec.  1923. 

§  1906.  A  judicial  record  of  a  foreign  country  mav  be 
proved  by  the  attestation  of  the  clerk,  with  the  seal  of  the 
court  annexed,  if  there  be  a  clerk  and  seal,  or  of  the  legal 
keeper  of  the  record,  with  the  seal  of  his  office  annexfd 
If  there  be  a  seal,  together  with  a  certificate  of  the  chief 
i??£f;  J^^.P'"-®1'k'°^  magistrate,  that  the  person  making  the 
attestation  is  the  clerk  of  the  court,  or  the  legal  keepfr  of 
the  record,  and,  in  either  case,  that  the  signSure  of  lu^h 
peraon  is  genuine,  and  that  the  attestation  is  in  due  form 
The  signature  of  the  chief  judge  or  presiding  magistrate 
must  be  authenticated  by  the  certificate  of  thi  mffister  or 
embassador  or  a  consul,  vice-consul,  or  consular  agent  of 
ist,  ^874  J  ^^""^  ^''''^'^''  coiintey.   [In  effect  July 

Foreign  judgment— 39  Cal.  646. 
Oertificate— sec.  1923. 

§  1907.  A  copy  of  the  judicial  record  of  a  foreign 
country  is  also  admissible  in  evidence,  upon  proof--       ^ 

1.  ihat  the  copy  oifered  has  been  compared  bv  the  wit- 

whole^'of  it?^  ''''^'''^^'  ^''^  ''  ^"^  exact  Wsc^fpt  of  ^; 

2.  That  such  original  was  in  the  custody  of  the  clerk  of 
the  court  or  other  legal  keeper  of  the  same;  and, 

That  the  copy  is  dulv  attested  by  a  seal  which  i«* 

SfaTa^f^.^^  It^  ^^^^  f  9^  ^^"^  ^^^re  the  record  re! 
ma  ns,  if  it  be  the  record  of  a  court;  or  if  there  be  no  such 
seal  or  if  it  be  not  a  record  of  a  court,  by  the  signature 
of  the  legal  keeper  of  the  original.  B^gnature 

§  1908.  The  effect  of  a  judgment  or  final  order  in  an 
action  or  special  proceeding  before  a  court  or  judge  of  t^ 


BOM,  oi  of  tbe  TJDited  States,  having  iaristllctioQ  to  pro- 
Donnoa  the  judement  or  order,  is  aa  follows : 

1.  la  casu  of  a  judfimeDt  or  order  af;aiast  a  apeciBo 
tbiiig.  or  In  respect  to  the  probata  of  a.  will,  or  tha  admin- 
iatration  of  ilio  estate  of  a  decedent,  or  ia  respect  to  the 
personal,  politicitl.  or  legal  conditioa  or  relation  of  a  par- 
ticular person,  the  judgment;  or  order  is  conclusive  upou 
tbe  title  to  tlie  tiling,  the  will,  or  administratioQ,  or  tLe  con- 
dition or  relation  of  the  person; 

2.  In  otlier  cases,  tbe  judgment  or  order  is,  in  respect  to 
the  matter  directly  atijudged.  conclusive  between  the 
parties  and  tbeirsiiccesaors  in  interest  by  tiilesuljsequent 
(o  tlie  com  men  cement  of  tbe  action  or  special  proceeding, 
licigaCing  for  tbe  same  thing  under  the  same  title  and  in 
the  aaToe  capai'ity,  provided  they  liavo  notice  actual  or 
construcCive,  of  the  pendency  of  the  action  or  proceading. 
llneffeot  July  iat,  1874.] 


IndgiBonl— or  ortLi't:  FitoTil'j,  deflnBd,  M  Cat  ttii  reqnlrofl.  U 
CiLiiii;  31  Cal,33C:  H'hrrfl  ,-K'tiMi  liumlMed.II  Cal.  IM;  nbera  appeal 
OkFD.  13  Csl.i^ij):  w)i:itii<>t'ri  ,i,lir,iicala,UCti.  «39.  Buopptl,  leo- 
enUy,31(:Bl-l4»^  3Ji;:il.  ITi, ,::>;<.  .ii.:»l;  31  (:aL2W:  M  Cal.%S:miut 

S(vBril»k4f  C^.y:"iil4"iuiVv'^-i>'ii,3BCal'.«^:M  CaL3»{  dUmlwol 

Jmlidicliaii— aegeruiy, s<'i<  ?».  !3n,>ei^  191T:  lmpeaelit[^  Jodlclal 
neonlforwiialur,  sri:.  I'>li>:  iu' 'iiinied  on  collateral  ui3cJ[.eec.4l'.>fl: 

SCBLC41  7Cai.37H;  1^  Cal.  l.i.i.jri;  .4  Cal.BW;  16  Cal,  72.  aiJB;  SJ  Cal. 
IIUMual.  ISO;  33  C;il.  i.H.i;  „4  Ciii.  m.6ll;  »  Cal.aJB:  31  Cal.4S9;39 
Qir.lMi<lCBl.»-J:<4i;al.Cil:4-,  I.MI.IM,  N3;1»C»1.  656;49Cal.  5Ki, 

Jtl^ic.  A.  L.  J.  '^i  but  Bee  .^3  C^].  li.!.', :  otil«nvlde  of  ioEertar  Co^urta,  ri 
C»L  886:01  Cal.  «4i  34  Cal.  3-ili;  ljL.tBee63Cal.17I. 

-  BDinsioH  I.    Probaleoradialiili      - ■ 

■"'^'     ^  ■  - '       ''■■■ '"'     '   m;  HQti-a 


.i.m;  il»iLg(9i  »Ca].tN;  i 

— — 3i|Wcu.n«i4J&i«i4g<:a.. 

.. „-),T>y  iiiit  luakiiiit  il^eiua  In  elsctnient.W  Cu.m 

aaaettlsdbTJudgment-iji:<^Lmcal;liI.UOinw,tU;llciLm:SS 
1. 1?«:  !TCal.ltX:^aCi.i.  ].v.{  :!U  CaLin,«Ht  KCH.lTIt  17Cta.S»t 

.UCaLiSttt 


,  .  ,»LS«BiWCa.- ...... 

.  ileleiua  In  elactnient.W  CM.Vl" 
uemm..-.j.:<.<rucal;ln.UOinw,tU;llciLm:: 
'-.■iH:.,i.y.h;  :!UCaLin,«HtKCiI.int  nOLSS 
■.\a.'iiC.i\:i-\;  3uCaLeN:t(inchi«tirsi)t,UCaLi>lt 
Ui;  ati< t  sr I!  .',3  Cal.  KTiMnsnaiy. »  OO.  M8t  U  Ci 

iGiii.';u-.-,r>«;:  iiom-vSt a Qii.»\x fa iM. Kill 


91  UM.  141  «  UU. 

igii «  cw.  usi  «i 


!.   M9tterdirecUradjiid|8d— eitentof ntoppeloQ, 
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erally,  23  Cal.  373;  30  Cal.  309;  36  Cal.  231 :  Issues  tried,  Hralt  estoppel,  36 
Cal.  28 ;  33  Cal.  (J47 ;  merits  not  passeU  on,  25  Cal.  272 ;  43  Cal.  597 :  45  Cal. 
12s:  misjoinder,  where,  27  Cal.  287:  motion  to  set  aside  judgment, 
when  no  bar,  45  Cal.  ()17:  questions  Involved,  detennine  estoppel.  43 
Cal.  all :  recital  in  judofment,  44  Cal.  (i23 :  same  cause  of  action,  42  Cal. 
372 ;  Ladfl  v.  Durlcin,  March  18th,  1880. 5  Pac.  C.  L.  J.  186;  Do  La  Gnerra 
V.  Newiiall,  May  ISth,  1880, 5  Pac.  C.  L.  J.  413:  serious  offense,  effect  of 
conviction  of,  10  Cal.  391:  stipulation,  where,  43  Cal.  485;  45  Cal.  405; 
tenant,  judgment  aijalnst,  when  landlord  not  barred  by,  Altschul  v. 
,  ■*  Doyle,  etc.,  March  ITtli.  1880,5  Pac.  C.  L.J.  136:  verdict,  estoppel  by,  5 

I  Cal.  81 ;  7  Cal.  252:  15  Cal.  145, 182,  425 ;  20  Cal.  448. 4»6 :  41  Cal.  221 ;  44  Cal. 

*•  •■«  294.    Parties  and  privies— sec.  1910:  alono  estopped,  9  Cal.  130;  14  Cal. 

.IS  "'  207;  23  Cal.  354;  30  Cal.  229;  40  Cal.  249;  application  to  particular  cases, 

,  12  Cal.  140;  24  Cal.  502;  34  Cal.  62;  39  Cal.  224;  44  Cal.  4b;  45  Cal.  439;  48 

•  t  ••  '-*  Cal.3*i;  40  Cal.  213,243;  50  Cal.  172, 6.55;  51  Cal,  478;  Altschul  ».  Doyle, 
*'■*'  'I  ^,  etc.,  Marcii  17th,  1880.5  Pac.  C.  L.  J.  1.36.  Estoppels  in  various  cases — 
■.'•  .»»•♦'  countor-claiuibarredby  not  pleading,  sec.  439:  fictitious  name,  where 
^^    ».  ■•'                      used,  50  Cal.  205,585 :  partition,  conclusiveness  of  judgment  in,  sec.  766 : 

•  >   •** '  .".-»>  53  Cal.  3G2:  Probate  Court  decree, Bco  Judgment,  not0  5<//?rrt,  and  Noe 
*•••*"          r                      V.  Splivalo,  Feb.  26th,  1830;  Reynolds  v.  Brumagim,  March  4th,  1880,  5 

',    •  •  *  Pac.  C.  L.  J.  116:  sureties,  sec.  1912. 

/  .> 

"*  •;,  .-•%  ^           §  1909.  Other  judicial  orders  of  a  court  or  judg^e  of 

*'pM  .....*■  *       this  State,  or  of  the  United  States,  create  a  disputable 

*\^ .      '1  .  presumption,  according  to  the  matter  directly  determined, 

f  '     ^  ^y*^  between  the  same  parties  and  their  representatives  and 

'■*'  successors  in  interest  by  title  subsequent  to  the  commence- 

.^rt.  ment  of  the  action  or  special  proceeding,  litigating  for  the 

C'  ♦"  same  thing  under  the  same  title  and  in  the  same  capacity. 

.  mm>  ~  u  Disputable  presumptions— see  sec.  1963  and  notes. 

I'  ■  ■    ^m  Parties  and  privies— see  sec.  1908,  subd.  2n,  sec.  1910. 


m 


,^  §  J.930.  The  parties  are  deemed  to  be  the  same  when 

those  between  whom  the  evidence  is  offered  were  on  op- 

^^  posite  Bides  in  the  former  case,  and  a  judgment  or  other 

,«B  "J  •  "'  determination  could  in  that  case  have  been  made  between 

i      ^  .  '•*•  them  alone,  though  other  parties  were  joined  with  both 

'.«'•  •  •       ')  ^^  either. 

r'    /      '  Other  parties— 49  Cal.  213. 

§  1911.  That  only  is  deemed  to  have  been  adjudged  in 
-  -^  a  former  judgment  which  appears  upon  its  face  to  have 

been  so  adjudged,  or  which  was  actually  and  necessarily 
^  included  therein  or  necessary  thereto. 


("•l-J* 


0^'       .A«^  See  matter  directly  adjudged—note  to  sec.  1908,  subd.  2. 


r*«' 


]  §  1912.  Whenever,  pursuant  to  the  last  four  sections,  a 

party  is  bound  by  a  record,  and  such  party  stands  in  the 

^  relation  of  a  surety  for  another,  tlie  latter  is  also  bound 

from  the  time  that  he  has  notice  of  the  action  or  proceed- 
ing, and  an  opportunity  at  the  surety's  request  to  join  in 
the  defense. 

i  Suit  by  surety  against  principal— 16  Cal.  69. 


m  WBirmoB.  g§  191^18 

g  1913.  The  effect  of  a  Judicial  record  of  a  sister  State 
Is  the  same  in  tills  State  asm  the  State  where  it  was  made, 
except  tliet  it  can  only  bQ  enforced  hero  by  an  action  or 
special  proceeding,  and  except,  also,  that  the  authority  of 
agiuTdiaoor  committee,  or  of  an  execator  or  administra' 
lor,  does  not  enteod  beyond  the  jurisdiction  of  the  gov- 
eminent  under  which  he  was  invested  with  his  auchority. 

§  1914.  The  effect  of  the  judicial  record  of  a  court  of 
admiralty  of  a  foreign  country  is  tbo  same  as  if  it  nere 
the  record  of  a  court  of  aiimiratty  of  the  United  States. 

a  1915.  The  effect  of  the  judgment  of  any  other  tribu- 
nal of  a  foraign  country  having  jurisdiction  to  pronounce 
the  judgment,  is  as  follows: 

1.  In  case  of  a  judgment  aeainst  a  apecifio  thing,  the 
judgment  ia  conctuHive  uj>on  tlie  title  to  the  thing; 

2.  In  casu  of  a  judgment  agamst  a  person,  the  judgment 
ia  presumptive  evidence  of  a  right  as  between  the  parties 
and  their  successors  in  interest  by  a  aubaequent  title,  and 
can  only  be  rer>elled  by  evidence  of  a  want  of  jurisdic- 
tion, waat  of  notice  to  the  party,  collusion,  fraud,  or  clear 
mistake  of  law  or  fact. 

3  1916.  Any  judicial  record  may  be  impeached  by  ev- 
idence of  a  want  of  jurisdiction  in  the  court  or  judicial 
officer,  of  collusion  between  tbo  parties,  or  of  fraud  iathe 
party  offering  the  record,  in  respect  to  the  proceedings. 

II  Cal.  27.1:  byohowlng  alMmnoo,  W  ""-'    ""   ■  ■  — "-' — ■  — -■-  — 


27C^.  3M;»Csl.« 


the  thing,  when  a  specific  thing  is  the  subject  of  the  judg- 


§  1918.  Other  ofQcial  documents  may  be  proved  as  fol- 

1.  Acts  of  the  Biecutive  of  this  State,  by  the  records  of 
the  State  Department  of  the  State;  and  of  the  United 
States,  by  the  records  of  tlie  State  Department  of  the 
United  States,  certified  by  the  heads  of  those  departments 
respectively.    They  may  also  be  proved  by  public  doou- 


,■ ' 

\  rt 

■^* 

«     e    ' 

*  t 

4  ■»'■; 

:::  j^ 

•  •  * 

<: 

..^ 

14  twr 

*•*■'.» 

^  ♦- ' 

«.,  f* 

0 

<;::. 

.■k<  ia« 

•:u 

f«'-i^' 

Sk  » 

**•<  «• 

'•*  •«• 

-. 

<n-i,  « 

r«  ■•■-'•' 

> 

..n*.  »• 

*s      y' 

f    *      ^ 

•».  •' 

:.■? 

•'1 

*•*-    ' 

"  • . 

••<«'  ^  - 

>  •♦ 

•«- 

■.■n 

•i"*" 

.~' 

.liB.-*' 

' 

i 

1 

) 

J 

5  1918  WBITIKCW.  1^ 

Con^es'sf  by  ffiSSlu  of'^Jfi^'?  "*  '^  State  or  of 
either  hoise  tKf%°r  b/^fe^'«»  "»^^^  or 

t*»o?L'/  •'°'*^««  -"^«er4^»o^jJr  p^^K-^ 

by  their  authority's fomS^^ecelv^efflh,?''*'"*''^ 
as  such,  or  by  a  conv  oottlflL  „    .  ™  'P  *""'  country 

country  or  BovereieS^^JhviVo'*  "?.^®'  I''*  8e«l  of  the 
pubUoLto°IhreleiStivJ*t^^£Xrd*^rr^  ^  '^'°« 

o^^?aro?ry1e1prc^'.?Mtt^^^ 

theotefS?by  a*°cL^*'*^'4''n  V°  V«'''«'  State..by 
thereof  together  frtthX'c^^Sflcate'S  \t  t^^\^^^P^^ 

«ed  by  the  o^cer^"^ifrtay^rtS5;^o?^^^^^^^^ 

thereof,  wtth  a'  Mca?Hnder1eal  «^f  ti*  legalkeeplr 

««ed  by  the  officer  ^l^ZT^l  Z^o^I^^^l^^l 

goveS.°S?Ty*"th*e^Sa?e*°^?  I*''?  ^?"«d  State, 
thereof.    [lA  effect  JulTlsfwi.f^  ^^^  ^^a'  oustodiaa 

OTPIOUL  DOCUMENTS 
SrarmsiON  s.  Municipal  corporaUoa-«  Cal.  1« 
eamo  ^S°n  Ll%^t^%V7-°'  "ocnments  In  tlU»  state-  «i 


g  19iy.  A  pnblie  record  of  a  priTnte  writtng  may  be 

}roved  by  the  original  record,  or  by  a  copy  thereof,  certi- 
ied  by  the  legal  keeper  of  the  record. 
Pnbllo  record  of  a  private  writing  —  cerdOed  copy  of!  alcalde 
rnmO.ai  Cal..W:  dfe<i,t9  cal.31!:  eipedleuta  of  M«ilcmn  arant,  «1 
M.  WO:  ratfDt,  so  Cal.  au:  power  oc  attorney, M  CaL  I9S:  nkUroads, 
Ertlclea  fn  cotiAolidallon.  M  Cal.  34^ 


>fflcer  of  this  State,  o 

inco  of  a  duty  specia  .,   .   .. _..    . ^ _, 

avidence  of  the  facts  stated  therein.    [In  effect  July  1st, 
1874.] 

Official  doeunenu— proof  of,  gee.  191a. 

Enlrlai  In  perfonaanca  of  pobUc  dmy— e  Cnl.s;4;  31  CaL  ltd,  MO: 
BCal.  6!M  l)joaicarArlH«(Va[|pcen,elc.,sac,  193e. 

ha  renord  i,.  ^».^«.v.«  v. 
r , judgmeot  ru- 
by him,  of  the  proceedings  in  the  action  before  the 
iudKment,  of  tbeezecutionandroturn,  if  any.  subacribed 
by  the  justice  and  verified  in  the  manner  prescribed  in 
tbe  next  section,  is  admissible  evidence  of  Hbe  facta  stated 

§  1922.  There  must  be  attached  Co  the  transcript  a  cer- 
tificate of  the  Justice  that  tbe  transcript  is  in  all  respects 
correct,  and  that  be  had  jurisdiction  of  the  action,  and 
also  a  further  certificate  of  tlie  clerk  or  pcotlionotary  of 
the  cpunty  in  which  the  jitstlce  resided  at  tbe  time  of 
reiide'ring  the  judgment,  under  the  seal  of  the  county,  or 
tbe  seal  of  tbe  court'of  common  pleas  or  county  court 
tbereof ,  certifying  that  the  person  nubscribing  the  tran- 
script was,  at  the  date  of  the  jucigment,  a  justice  of  the 
peace  io  the  county,  and  that  the  signature  is  genuine. 
Such  judgment,  proceedings,  and  jurisdiction  may  also 
be  proved  by  the  justice  himself,  on  the  production  of  his 
docket,  or  by  a  copy  of  the  judgment,  and  his  oral  exam- 

§  1923.  Whenever  a  copy  of  a  writing  is  certified  for 
the  purpose  of  evidence,  the  certificate  must  state  in  sub- 
stance that  the  copy  is  a  correct  copy  of  the  oriuiDal,  or  of 
a  specified  part  thereof,  as  the  case  may  be.  The  certifi- 
cat«  must  be  nnder  tlie  ofBclal  seal  of  the  certifying 
ofHcer.  if  there  be  any,  or  if  be  be  tbe  clerk  of  a  court 
a  seal,  under  the  aeal  oC  audi  court.    [In  effect 
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§  1924.  The  povisions  of  the  preceding  sections  of  this 
article  applicable  to  the  public  writings  of  a  sister  State, 
are  equally  applicable  to  the  public  writings  of  the  United 
Btates  or  a  Territory  of  the  United  States.    [In  effect  July 

§  1925.  A  certificate  of  purchase  or  of  location  of  any 
lands  in  this  State,  issued  or  made  in  pursuance  of  any 
law  of  the  United  States  or  of  this  State,  is  primary  evi- 
dence that  the  holder  or  assignee  of  such  certificate  is  the 
owner  of  the  land  described  therein;  but  this  evidence 
may  be  overcome  by  proof  that  at  the  time  of  the  loca- 
tion, or  time  of  filing  a  pre-emption  claim  on  which  the 
certificate  may  have  been  issued,  the  land  was  in  the  ad- 
verse possession  of  tlie  adverse  party,  or  those  under 
whom  he  claims,  or  that  the  adverse  party  is  holding  the 
laud  for  miniug  purposes.     ^4 "f^flPfV^  ^M  €. 

Certificate  of  purchase -rul verse  passession,  defendant  claimlnir,  51 
Ca  .4  2:  annulment  of, 50  Cal.84;  51  Cal.  128:  effect  of,  61  Cal.  41:  52 
Cal.521:  evidence  against.  50  Cal.  211:  evidence  as.  48  Cal.  26:  insnffl* 
cient  proof  of  title,  wlien,  51  Cal.  5^4 :  iudarment  on,  when  no  bar,  51  Cal. 
&0.j:  mortgagee,  where  junior.  53  Cal.G4iJ:  premature,  Pollard  t;.  Put- 
J^li™'  -^J^ril  ii;ird.  1S.S0,  5  Pac.  C.  L.  J.  423:  prima  facie  title  by,  50  Cal. 
19o;  52  Cal.  244:  proof  of  existence,  and  of  preliminary  steps,  50  Cal. 
IS:  ^o^l!',^^Jo?' ^^  Cal.  128:  scope  of,  52  Cal.  621:  suspension  of ,  47  CaL 

4ul  J  52  Cal.  521.  '' 

§  1926.  An  entry  made  by  an  officer,  or  board  of  offi- 
cers, or  under  tlie  direction  aud  in  the  presence  of  either, 
m  the  course  of  official  duty,  is  prima  facie  evidence  of 
the  facts  stated  in  such  entry.     [In  effect  July  1st,  1874.] 

Board— of  commissioners,  report  as  evidence,  49  Cal.  229. 
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Private  Writijtgs. 

Private  writings  classified. 

Seal  defined. 

Manner  of  making  it. 

Effect  of  a  seal. 

Execution  of  an  instrument  defined. 

Compromise  of  a  debt  without  seal  good. 

Subscribing  witness  delined. 

Boolvs,  maps,  etc.,  Jiow  far  evidence. 

Original  writing  to  be  produced  or  accounted  for. 

When  in  possession  of  adverse  party,  notice  to  be  given. 

Writings  called  for  and  Inspected  may  be  withheldl 

where  there  is  a  subscribing  witness,  the  proof. 

Other  witnesses  may  also  testify. 

When  evidence  of  execution  not  necessary. 

Evidence  of  handwriting. 

Allowed  by  comparison. 

Same. 

Entries  of  decedent's  evidence  hi  specified  cases. 


I  liW.  ravaM  wtUIdei  acknowlecli«d  and  ceitlflsd 
I  Ibid.  GoDD^  clerks  to  keep  prLvatapapersdepo^l'l 
UNO.  PubUcrocDidsaoCtoljecurlBdBbaut. 

g  1929.  Private  wcitinga  are  either— 

1.  Seated;  or, 

2.  Unsealed. 

Ko  diBlinolioo-between  Malea  and  luisealed  wrttiiigs,  mc.  1»K. 
§  1930.  A  seal  is  a  particular  Bign,  madii  to  attest  tl 
be  most  formal  manuer,  the  execution  of  an  instrumeuL 

§  1931.  A  public  seal  m  ttiis  State  is  a  stamp  or  tn» 
iresEtioD  made  by  a  public  officer  witU  an  instrument  pro- 
ided  by  law,  to  attest  tbo  exeeution  oi  an  official  or  pub- 
ic docameut,  upon  the  paper,  or  upon  any  substance  at- 
acbeil  to  the  paper,  wliicb  U  capable  of  receivinea  visible 
mpressioQ.  A  pcivata  seal  may  be  made  in  ttio  same 
lanner  by  any  instrument,  or  it  may  be  made  by  the 
croll  of  a  pen,  or  by  writing  tlie  word  "seal"  against 
lie  signature  of  tbe  writer.  A  scroll  or  otlier  aiga,  made 
]  a  sister  State  or  foreign  country,  and  tbete  recognized 
s  a  seal,  must  t>e  so  regarded  in  this  State.  [In  elfecl 
uly  lat,  1874.] 
Soope  of  word  "  Beal"-see.  14. 

Seali  of  conrM— aec3.  147-153. 

g  1932.  There  shall  be  uo  difference  hereafter,  in  this 
late,  between  sealed  and  unsealed  writings.  A  writing 
ader  seal  may  therefore  be  changed,  or  altogether  dis- 
liarced.  by  a  writii^  not  under  seal.    [In  effect  July  lat, 

Correspondine  proTiilon— aee  CItU  Code,  sei;.  WS, 


of  an  isst  tunent  is  the  aub- 
with  or  wit  lout  affixing  a  seal, 
■-iieciitlon  of  InitrnEaeat— subscrtblng;,  SB  Jal.  157:  i9  Cal.  SSi:  4» 
tl-iaS;  llCal,*M,473:dalLveMoj,SCaL319i  W  Cal.  802;  31  CaL  S73: 

3  1934.  An  agreement  in  writing  without  a  seal,  foi 
le  compromiao  or  settlement  of  a  debt,  is  as  obligatorj 
i  if  a  seal  were  affixed. 

CODB  ClV.  FBOC.— St. 


§§  1935-40  WRiTiNas.  603 

'  §  1935.  A  subscribing  witness  is  one  who  sees  a  writing 

executed  or  hears  it  acknowledged,  and  at  the  request  ot 
the  party  thereupon  signs  his  name  as  a  witness. 

§  1936.  Historical  works,  books  of  science  or  art,  and 

?niblished  maps  or  charts,  when  made  by  persons  indif- 
erent  between  the  parties,  are  prima  facie  evidence  of 
,  ■*"  facts  of  general  notoriety  and  interest.     [In  effect  July 

{  „  -^  Ist,  1874.J 

Books— as  aid  to  court,  sec.  1875 :  as  evidence,  sec.  1900 :  presumptions 
as  to,  sec.  lu(i3,  subds.  35, 3U. 


•    ^        '       * 


i-'  .'.  ;/»  §  1937.  The  original  writing  must  be  produced  and 

•  ■■"i,  .'il  -*■  proved,  except  as  provided  in  sections  eighteen  hundred 
^,  tX'  ",.,.  ►^  and  lifty-tive  and  nineteen  hundred  and  nineteen.    If  it 

•  ''*•;  •       »  has  been  lost,  proof  of  the  loss  must  first  be  made  before 

«r  •  "  %  evidence  can  be  given  of  its  contents.    Upon  such  proof 

i  •-  W  •*•  being  made,  together  with  proof  of  the  due  execution  of 

^  .♦>-,;  '    /  the  writing,  its  contents  may  be  proved  by  a  copy,  or  by 

•  *' '  '•  -A  31  recital  of  its  contents  in  some  anther  •  o  document,  or  by 
f^*"  ^t^  the  recollection  of  a  witness,  as  provided  in  section 
^>k«wi  "**  eighteen  hundred  and  fifty-five. 


r:: 


»*k" 


<*    k. 


•  nx. 


Cl*4< 


Evidence  of  contents  of  instrument— lost  deed,  49  CaL  263:  proof 
before,  3  Cal.  427;  49  Cal.  653. 


„      .  u  §  1938.  If  the  writing  be  in  the  custody  of  the  adverse 

%'■'    .^n*  party,  he  must  first  have  reasonable  notice  to  produce  it. 

C :  r-1    >  ■*  ^^  ^®  then  fail  to  do  so,  the  contents  of  the  writing  may 

'^  Ci   ***•  ^®  proved  as  in  case  of  its  loss.    But  the  notice  to  pro- 

*"'  duce  it  is  not  necessary  where  the  writing  is  itself  a 

„,  M.  notice,  or  where  it  has  been  wrongfully  obtained  or  with- 
held by  the  adverse  party. 
Document  in  possession—of  opponent,  sec.  1855,  subd.  2  and  note. 

'i'2  y    ;\  §  1939.  Though  a  writing  called  for  by  one  party  is 

^]^  *;      'J  i^roduced  by  the  other,  and  is  thereupon  inspected  by  the 

^^,  'I  J _  party  calling  for  it,  he  is  not  obliged  to  produce  it  as  evi- 

i"«  '     *"''  deuce  in  the  case. 

r:'*  ^       '  §  1940.  Any  writing  may  be  proved  either: 

^^'      .-^^  1.  By  any  one  who  saw  the  writing  executed;  or, 


2.  By  evidence  of  the  genuineness  of  the  handwriting  of 
"  the  maker;  or, 

'  3.  By  a  subscribing  witness.     [In  effect  July  1st,  1874.] 

J  Proof  of  execution  of  writing— by  admission,  sec.  1942. 

I  Subdivision  2.   Proof  of  handwriting— sees.  1943. 

I  Subdivisions.   Subscribing  witness— sec.  1935;  3  Cal.  427;  12  Cal. 

806, 426;  14  Cal.  18;  26  Cal.  393;  27  Cal.  233:  other  evidence  of  execution. 
:  wlien  admissible,  sec.  1941 :  on  contest  of  will,  sec.  1315. 


&'j, 


§  1941.  If  thd  subscribing  nitaesa  denies 

recoiled  the  execution  of  the  writing,  '' 

Mill  ba  proved  by  other  ovidenoe. 


evidence  of  the  e; 
Deed  be  given,  nlien  the  instrument  is  one  mentioned  in 
tection  nineteen  hundred  and  forty-five,  or  one  produced 
Tom  the  ciiBtod;  of  the  adverse  party,  and  has  been  acted 
ipon  by  bim  as  Kenuioe. 

§  1943.  The  handwriting  of  a  person  may  be  proved 
}y  any  one  who  believes  it  to  be  liis,  and  who  has  Been 
lira  write,  or  has  seen  writings  purporting  to  be  liis,  upon 
iihich  lie  lias  acted  or  been  charged,  aiS  who  liaa  thus 
icquired  a  knowledge  of  bis  handwriting. 

Campariaon  of  handwriUng-47  CaL  2M :  e«wrta.  M  CaL  va. 

§  1944.  Gvidence  respecting  the  handwriting  may  also 
to  given  by  a  coinpatiaoQ,  miide  by  the  witness  or  the 
iar;,  with  writings  admitted  or  treated  as  genuine  by  tiie 
party  a^inst  whom  the  evidence  ia  ofFered,  or  proved  to 
tie  genuine  to  tbe  satisfaction  of  the  judge.  [Id  effect 
July  1st,  1874.] 

§  1945.  Where  a  writing  ia  more  than  thirty  years  old, 
Ibe  comparisons  maybe  made  with  writings  piirporting  to 
tie  genuine,  and  generally  respected  and  acted  upon  as 
iucE,  by  persons  having  an  interest  In  knowing  the  fact. 
Premniptioil— that  ancient  writing  ia  genuine,  see.  1963,  aubd.  34. 

§  1946.  The  entries  and  other  writings  of  a  decedent, 

_. . . .. ^ 


1.  When  the  entry  was  made  against  tbe  Interest  of  the 
[leraon  making  it; 

2.  Wlien  it  was  made  in  a  professional  capacity,  and  in 
;he  ordinary  course  of  prof esaional  conduct; 

3.  When  it  was  made  in  the  performance  of  a  duty 
ipecially  enjoined  by  law.     [In  effect  Jtily  IsC,  1874.  | 

Enoiea  in  books— repeated,  sec.  IMT:  sasiIdeDce  la  favor  or  party 
ouklUK  [hem.  !Cal,  173:  7  Cal.  IM;  U  Cnl.  SIS;  17  Cal.  IS.  IK;  o[  nl- 
i^F<l  paruieisblp,  23  Cal.  ill;  49  Cal.  IW:  vbeie  iteration,  eec.  iss^: 


§§  1948-51 
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near  the  time  of  the  transaction,  all  the  entries  arel 
equally  regarded  as  originals. 
Entry  copied— from  slate,  14  Cal.  573. 

§  1948.  Every  private  writing,  except  last  wills  and 
testaments,  may  be  acknowledged  or  proved  and  certified 
in  the  manner  provided  for  the  acknowledgment  of  proof 
of  conveyances  of  real  property,  and  the  certificate  of  such 
acknowledgment  or  proof  is  prima  facie  evidence  of  the 
execution  of  the  writing  in  the  same  manner  as  if  it  were 
a  conveyance  of  real  property.    [In  effect  July  1st,  1874.] 

Conveyance  of  real  property— as  evidence,  sec.  1951. 

§  1949  of  said  Code  is  repealed.  [In  effect  July  1st, 
1874.J 

§  1950.  The  record  of  a  conveyance  of  real  property, 
or  any  other  record,  a  transcript  of  which  is  admissible  in 
evidence,  must  not  be  removed  from  the  oflBce  where  it  is 
kept,  except  upon  the  order  of  a  court,  in  cases  where  the 
inspection  of  the  record  is  shown  to  be  essential  to  the 
just  determination  of  the  cause  or  proceeding  pending,  or 
where  the  court  is  held  in  tlie  same  building  with  such 
office.    [In  effect  July  1st,  1874.] 

§  1951.  Every  instrument  conveying  or  affecting  real 
property,  acknowledged,  or  proved  ana  certified,  as  pro- 
vided in  the  Civil  Code,  may.  together  with  the  certificate 
of  acknowledgment  or  proor,  be  read  in  evidence,  in  an 
action  or  proceeding,  witliout  furtlier  proof;  and  a  cer- 
tified copy  of  the  record  of  such  conveyance  or  instru- 
ment thus  acknowledged  or  proved  may  also  be  read  in 
evidence,  with  the  like  effect  as  the  origmal,  on  proof,  by 
affidavit,  or  otherwise,  that  the  original  is  not  in  the  pos- 
session or  under  the  control  of  the  party  producing  the 
certitied  copy.     [In  effect  July  1st,  1874.] 

Certified  copies  of  convejrances— when  admissible,  25  Gal.  129;  27 
Cal.  50, 238;  38  Cal.  216, 449. 


.»>•' 
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CHAPTER  IV. 


§  1954.  'Wheaeyeran.  object,  cognizable  by  the  senses, 
bad  such  a  relation  to  tbe  fact  iu  dispute  aa  to  afford  rea- 
Bon»b1e  grounds  of  lielief  reHpecting  it,  or  to  malfu  nn  item 
in  the  Sam  of  tlie  evidence,  such  object  may  be  exhibited 
to  tbe  juiy,  or  its  existence,  Bituation,  or  cbaracter  may 
be  proved  by  witnesses.  The  admission  of  aucb  evidence 
must  be  regulated  b;  tlie  Bound  diacietion  of  the  court. 
Mitnial  objeoa~blood4i>ols  provalila  bj  nltaBsSBl,  <9  Cat.  U9. 

CHAPTER  V. 

nVDIRZICT    EVmENCH    INFBREKCZSS,    A2TD 

PRESUMPTIONS. 

)   Mr.  Indirect  evIJenca  classlfled. 


J  1957.  Indirect  evidence  is  of  tiro  kiuds: 
Inferences;  and, 
2,  PresumptioDs, 

§  3.998.  Aa  inference  Is  a,  deduction  wbich  the  reason 
of  the  jury  makes  from  the  facts  proved,  without  an  ex- 
press direction  of  law  to  that  effect. 

§  1959.  A  presumption  is  a  deduction  which  the  law 
expressly  directs  to  be  made  from  particular  facts. 
§  1960.  An  Inference  must  be  founded— 

1.  On  a  fact  legally  proved;  and. 

2.  On  sucli  a  deduction  from  that  fact  as  is  warranted 
by  a  consideration  of  the  usual  propensities  or  passions  of 
men,  the  particular  propensities  or  passions  of  the  person 
whose  act  is  in  question,  the  course  of  bnsiness,  or  the 
course  of  natiue. 


fm  ' 

"> 

(  , 

...  .*' 

:lwi  m^ 

...  ,•»• 

*■■• 

7 

^•i»  nit 

ifi-'>r»» 

Jl*  1* 

.fi-c; 

*«.**» 

,t  n* 


§§  1961-2  INDIKECT  EVIDENCE,  ETC.  606 

§  1961.  A  presumption  (unless  declared  by  law  to  be 
conclusive)  may  be  controverted  by  other  evidence,  direct 
or  indirect ;  but  unless  so  controverted,  the  jury  are  bound 
to  find  according  to  the  presumption. 

§  1962.  The  following  presumptions,  and  no  others,  are 
deemed  conclusive : 

1.  A  malicious  and  guilty  intent,  froi^  the  deliberate 
commission  of  ail  unlawful  act,  for  the  purpose  of  injur- 

*"!  ing  another. 

• ,  2.  The  truth  of  the  facts  recited,  from  the  recital  in  a 

written  instrument  between  the  parties  thereto,  or  their 

'^  successors  in  interest  by  a  subsequent  title;  but  this  rule 

does  not  apply  to  the  recital  of  a  consideration. 

^  3.  Whenever  a  party  has,  by  his  own  declaration,  act, 

or  omission,  intentionally  and  deliberately  led  another  to 
believe  a  particular  thing  true,  and  to  act  upon  such  be- 
lief, he  cannot,  in  any  litigation  arising  out  of  such 
declaration,  act,  or  omission,  be  permitted  to  falsify  it. 

4.  A  tenant  is  not  permitted  to  deny  the  title  of  his  land- 
lord at  the  time  of  the  commencement  of  the  relation. 

5.  The  issue  of  a  wife  cohabiting  with  her  husband, 
who  is  not  impotent,  is  indisputably  presumed  to  be 
legitimate. 

().  The  judgment  or  order  of  a  court,  when  declared  by 
this  Code  to  be  conclusive ;  but  such  judgment  or  order 
must  be  alleged  in  the  pleadings,  if  there  be  an  opportu- 
nity to  do  so ;  if  there  be  no  such  opportunity,  the  judg- 
ment or  order  may  be  used  as  evidence. 

7.  Any  other  presumption  which,  by  statute,  is  ex- 
pressly made  conclusive. 
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ESTOPPEL. 

Subdivision  1.  Malicions  intent— in  libel,  47  Cal.  252. 

Subdivision  2.   Recitals— in  written  instruments,  bill  of  sale  in,  53 
Cal.  713:  consideration, wlien  impeachable, 6  Cal.  134:  13  Cal.  43;  21  Cal. 
47;  23  Cal.  472;  26  Cal.  79, 455:  27  Cal.  119;  30  Cal.  11;  86  Cal.  362;  40 Cal. 
610:  48  Cal.  634;  but  sec  31  Cal.  471;  36  Cal.  469;  Main  r.  Hilton,  Fe1>.  2nd, 
^,       ,.        «  1880,  4  Pac.  C.  L.  J.  606:  conflicting  patents,  34  Cal.  606;  44  Cal.  663: 

►•*    J         }  deeds  in,  3  Cal,  263;  6  Cal.  149;  12  Cui.  20, 315;  14  Cal.  612;  22  Cal.  112, 580: 

-^■*        ^r  i  28  Cal.  175;  30  Cal.  660;  50  Cal.  503;  and  see  quitclaim  deeds:  execution, 

purchase  on,  22  Cal.  224 ;  31  Cal,  601 :  fraud  in  deed,  patent,  etc..  6  Cal! 
(>65;  21  Cal.  220;  44  Cal.  663:  grantee  may  deny  grantor's  title,  extent  of 
doctrine,  13  Cal.  494;  14  Cal.  472;  16  Cal.  100;  18  Cal.  465:  insurance  pol- 
icy, acknowledgment  of  premium,  Civil  Code,  sec.  2598:  limits  of  pre- 
sumption, 6  Cal.  149;  13  Cal.  477;  and  see  consideration:  Mexican 
grant, impeachiug,  48  Cal.  339:  mortgage  as,  48  Cal.  572:  mortgagor  of 

fee.estoppel  of,l3  Cal.  538;  31  Cal.  457:  munlcij)ality,deed  of,  52  Cal. 
«.-,.       ^._,.      ..     .--.._    ,  ,  ,..  ^  ...    —  atent, 

'nited 


257:  parties  and  privles,alone  estopped,  16  Cal.  100:  36  Cal.  505:  pi 
4:>  Cal.  213, 331 ;  and  see  conflicting  patents,  fraud.  State  patent,  Uxix^ou 
States  patent:  pleadini,^s,  supplementary, in, 48  Cal.  346:  pre-emption 
claimant,  60  Cal.  196:  quit-clain^  deeds,  14  Cal.  472;  18  CaL  465;  30  CaL 


Statopatent.aaCaL^O^  31  Cal.  *il  i  34  Cat 


W.St  an.  a-!:  cettiom-i  oil,  47  €aL  2i2:  corllliualo  oli.iircliaie  l.y,52 
^eU:  Porporatloiiof.MCal.JSJ:  ilocciJlloii.llalilllcy Tor, Civil  Code, 
•W.IIDB;  i<&1.S;0,)[ll;  4  Cal.Mi);  n  l.,il   liT;  tl  till,  fci  SS  CM.m  3l 


'^Y«cii.m:  s'calfsM.ilf;  »^.ST5i  ncai.'m;  "cai^^^^fi 

,2)  Cal.  lOiiM  Cal.SlS;*7  Cal. ««;  »  CaL  !» :  eiceptlons.  ai 
S;  29  Cal.  UiSi  to  Cal.lSl;  U  CB).2a7:  39  Cal.  »g:  luaUHcsMon, 
oKPTiOHB.BodSICBl.iMi  MCal.MT:  »Cal.389i  ^Cai.afii:  M 
Si  (J  CM.  iSt:  41  CaL  lU,  4741  til  Cal.  sua:  prool  oC  relatloa,  M 
I ;  mle  lonpplIcBble,  3S  CoL  iza. 


11.3)19,  3M,  BSD; 

'i.-jon.sfr^i  sfn^aL^ioUtOW.  auuauflia:  4U  uai-  -jva.  xai.  1CA4:  41  Cal. 
32.^;  4!  ca].3«ei  43  CBl.W,210,  9W!  44  Cal.  Wi;  4}CaLl28,<B, 

SuBDiviBioR  Ti    Oiber  estoppel!— alcalde  grant,  as  to,  I  Gal.  295: 

3  1963.  All  other  preauniptioas  are  satisfactory,  if  un- 
contradii^ted.  Tlie;  are  dcnomiaated  disputable  pre- 
snmptions,  and  may  1)h  controverted  by  other  evidence. 
The  foilowing  are  of  tliat  kind ; 

1.  That  a  person  is  innocent  of  crime  or  wrong. 

2.  That  on  unlawful  act  was  done  with  an  nulawfitl  in- 
tent. 

3.  That  a  person  intends  the  ordionry  consequence  of  his 
voluntary  act. 


§3363 


INDIRECT  EVIDENCE,  ETC. 
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4.  That  a  person  takes  ordinary  care  of  his  own  con- 
cerns 

5.  That  evidence  willfully  suppressed  would  be  adverse 
if  produced. 

6.  That  higher  evidence  would  be  adverse  fropi  inferior 
being  produced. 

7.  That  money  paid  by  one  to  another  was  due  to  the 
latter. 

8.  That  a  thing  delivered  by  one  to  another  belonged  to 
the  latter. 

D.  That  an  obligation  delivered  up  to  the  debtor  has 
been  paid. 

10.  That  former  rent  or  installments  have  been  paid 
when  a  receipt  for  latter  is  produced. 

11.  That  things  which  a  person  possesses  are  owned  by 
him. 

12.  That  a  person  is  the  owner  of  property  from  exer- 
cising acts  of  ownership  over  it,  or  from  common  reputa- 
tion of  his  ownership. 

13.  That  a  person  in  possession  of  an  order  on  himself 
forthe  payment  of  money,  or  the  delivery  of  a  thing,  has 
paid  the  money  or  delivered  the  thing  accordingly. 

14.  That  a  person  acting  in  a  public  office  was  regularly 
appointed  to  it. 

15.  That  official  duty  has  been  regularly  performed. 

16.  That  a  court  or  judge,  acting  as  such,  whether  in  this 
State  or  any  other  State  or  country,  was  acting  in  the  law- 
ful exeicise  of  his  jurisdiction. 

17.  That  a  judicial  record,  when  not  conclusive,  does 
still  correctly  determine  or  set  forth  the  rights  of  the  par- 
ties. 

18.  That  all  matters  within  an  issue  were  laid  before  the 
jury  and  passed  upon  by  them;  and  in  like  manner,  that 
all  matters  within  a  submission  to  arbitration  were  laid 
before  the  arbitrators  and  passed  upon  by  them. 

19.  That  private  transactions  have  been  fair  and  regu- 
lar. 

20.  That  the  ordinary  course  of  business  has  been  fol- 
lowed. 

21.  That  a  promissory  note  oi^  bill  of  exchange  was 
given  or  indorsed  for  a  sufficient  consideration. 

22.  That  an  indorsement  of  a  negotiable  promissory 
note  or  bill  of  exchange  was  made  at  the  time  and  place 
of  making  the  note  or  bill. 

23.  That  a  writing  is  truly  dated. 

24.  That  a  letter  duly  directed  and  mailed  was  received 
in  the  regular  course  of  the  mail. 

25.  Identity  of  person  from  identity  of  name. 


M  DIDIBBOr  BTIDBNOB,   EIO.  §  1963 

IS.  Tbat  u  person  not  beard  from  in  seven  ^eors  is  dead. 
71.  That  acqniesceDce  followed  from  a  belief  tbat  the 
tiling  acquiesced  in  was  conformable  to  tbe  r^Lt  or  fact. 

28.  Tliat  things  have  happened  according  to  tlie  ordi- 
iiiiry  conrse  of  nature  and  the  ordinary  habits  of  life. 

29.  That  personx  acting  as  copartners  have  entered  inM 
contract  of'copartuerBhip. 

on   mL..  _  _ ..  — _ —  deporting  themselves  as  Ims- 

d  mto  a  lawful  contract  of 

31.  Tiiat  a  child  born  lu  lawful  wedlock,  there  being  no 
divorce  from  bed  and  board,  is  legitimate. 

33.  That  a  thing  onco  proved  to  esist  continues  as  long 
as  is  usual  with  things  of  that  nature. 

33.  That  the  laiv  has  been  obeyed. 

3i  That  B  document  or  writing  more  than  thirty  years 
old,  is  genuine,  when  the  same  has  been  since  generally 
acted  upon  as  geQuine,  by  persons  having  an  interest  in 
the  question,  and  its  custody  has  been  satisfactorily  ex- 


printed  or  pnbhshed. 

3G.  Tbat  a  printed  and  published  book,  pHr|>ortiDg  to 
contain  reports  of  cases  adjudged  in  the  tribunals  of  tbe 
State  or  country  where  tbe  book  is  published,  containa 
Mirect  reiK)Tts  of  such  cases. 

37.  That  a  trustee  or  other  person,  whose  duty  it  was  to 
convey  real  property  to  a  particular  person,  has  actually 
conveyed  to  cim,  when  such  presumption  is  necessary  to 
!>erfect  the  title  of  such  person  or  his  successor  in  Inter- 

38.  The  uninterrupted  use  by  the  public  of  land  for  a 
burial  ground,  for  live  years,  with  the  consent  of  the 
iwner  and  without  a  reservation  of  liis  rights,  is  preBUnjp- 
tive  evidence  of  his  intention  to  dedicate  it  to  the  public 
tor  that  purpose. 

39.  Tbattlieie  was  a  good  and  sufflcient  consideration 

*0.  When  two  persons  perish  in  the  same  calamity.  Buch 
IS  a.  wreck,  a  battle,  or  a  contJagration,  and  it  is  not  sboivn 
nrho  died  liist,  and  there  are  no  particular  circumstances 
From  which  it  can  be  Inferred,  survivorship  is  presumed 
from  the  ptohabilities  resulting  from  the  strength,  age, 
and  sex,  according  to  the  following  rules : 

^'ir(t.— If  both  of  those  who  have  perished  were  under 
tbe  age  of  lifteen  years,  tbe  older  is  presumed  to  have 
mrvived. 


■■"■  y» 
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§  1963  OmiBECT  EVIDENCE,  SCO.  610 

Second.— li  both  were  above  the  age  of  sixty,  the  younger 
is  presumed  to  have  survived. 

Third. — If  one  be  under  fifteen  and  the  other  above 
sikty,  the  former  is  presumed  to  have  survived. 

Fourth.— If  both  be  over  fifteen  and  under  sixty,  and 
the  sexes  be  different,  the  male  is  presumed  to  have  sur- 
vived.   If  the  sexes  be  the  same,  then  the  older. 

Fifth, — If  one  be  under  fifteen  or  over  sixty,  and  the 
other  between  those  ages,  the  latter  is  presumed  to  have 
survived. 

Fresumptions— when  raised,  21  Cal.  456:  of  knowledge  of  the  law, 
50  Cal.  337 :  rebutting,  52  Cal.  G50:  where  two  equally  reasonable,  6  CaL 

630. 

_      .   ^  DISPUTABLE  PRESUMPTIONS. 

-.*!.  '■""*}  Subdivision  1.   Innocence— of  crime  or  wrong,  evidence  required 

r.   \      *  to  overcome,  see  sec.  2061,  subd.  5. 

"^  '        J>  Subdivision  6. '  Higher  evidence  adver8e->8ee  sec.  2061,  subd.  7. 

*-    '^s»^  Subdivisions.   Thing  delivered,  etc.— deed,  49  Cal.  374. 

p. «    -'■'■*  Subdivision  11.   Title  from  possession  — presumption  of:  Reta 

*  ■      .        •  ■  1  property,  4  Cal.  33, 67, 79, 94, 278, 308 ;  5  Cal.  42, 87, 250, 486 ;  6  Cal.  108, 148, 

ff  ^.  /  173,  649 ;  7  Cal .  152,  262 ;  8  Cal.  143,  323, 467, 603;  9  Cal.  1 .  63, 427, 689 ;  10  Cal. 

%•!•»•   "^  181,230,233;  11  Cal.  153;  12  Cal. 291, 560;   13  Cfal.  38,  166,  562;   15  Cal.  46, 

143;  17  Cal.  43, 107,271;  18  Cal.  199;  19  Cal.  625;  20  Cal.  209;   21  Cal.  305, 
,.^  n.  324, 381, 423, 453, 610;  23  Cal.  221, 576;  24  Cal.  279;  25  Cal.  2.5, 60ft;  27  Cal.  73; 

C,.*--  28  Cal.  202;  29  Cal.  206, 490;  30  Cal.  365,  408;  31  Cal.  183.  418;  33  Cal.  310, 

668;  36  Cal.  271, 333;  37  Cal.  101;  43  Cal.  371,485;  44  Cal.  516,  599;  45  Cal. 
.  •••    ":  U  101, 281 :  49  Cal.  523.    Personal  property, 2  Cal.  370;  5  Cal.  460;  8  Cal.  615; 

|y'  '.Ha  9  Cal.  246;  19  Cal.  64;  31  Cal.  649.    Possession  requisite,  what  constitutes, 

<*    ,■     ",  cotenant,  by,  23  Cal.  247, 376:  ejectment, in,  13  Cal.  692;  46  Cal.  101,  and 

rt^: »-.    >  ►*  see  Real  Property,  supra;  servant  by,  8  Cal.  617 :' tenant  by,  34  Cal. 

,a  i^'.   '••  *»  91  •  timber,  of,  12  Cal.  316. 

Subdivision  14.  Officer  deemed  regularly  appointed— 3  CaL  463; 
.p,  H.  .  5  Cal.  3S9;  6  Cal.  215;  16  Cal.  552 ;  24  Cal.  121 ;  53  Cal.  29. 

■  Subdivisions  15  and  16.   Regular  performance  of  official  and 

judicial  duty— 1  Cal.  323 ;  3  Cal.  27, 192 ;  5  Cal.  53 ;  6  Cal.  81 ;  9  Cal.  654 ;  16 

I  Cal.  227;  21  Cal.  291 ;  28  Cal.  133;  47  Cal.  43, 222, 294:  48  Cal.  133, 434. 483; 

•  .49  Cal.  229, 679;  50  Cal.  360;  51  Cal.  55, 146, 298,  447 ;  52  Cal.  171, 338, 664;  53 

•  *  \  Cal.  239, 420;  Dougherty  v.  Harrison,  March  5th,  1880, 5  Pac.  C.  I*.  J.  81; 

,   '  La  Soc.  Frangaise,  etc.  r.  Beard,  March  31st,  1880, 6  Pac.  C.  L.  J .  273. 

^ . .  Subdivision  16.  Jurisdiction— sec.  33n. 

Subdivision  17.   Judicial  record  correct— 48  Cal.  133, 49  Cal.  152, 
*  229 ;  51  Cal.  219, 298, 447 ;  52  Cal.  338, 664 ;  53  Cal.  239, 635. 

'  Subdivision  20.   Ordinary  course  of  business  followed— sec. 

.f  *  1960,  subd.  2 ;  47  Cal.  294.  ^ 

I '  Subdivision  21.  Promissory  note,  etc.,  imports  consideration— 

'  see  subd.  33  of  this  section,  and  Civil  Code,  sees.  1614, 1615;  9  Cal.  247; 

10  Cal.  461;  34  Cal.  138. 

Subdivision  23.   Writing  truly  dated— deed,  47  Cal.  171. 

Subdivision  25.  Identity— 1  Cal.  428;  16  Cal.  5£4;  25  Cal.  78;  28  CaL 
218, 219;  29  Cal.  614;  46  Cal.  49. 

Subdivision  26.  Death  of  person— not  heard  from  in  seven  yeara* 

I  8  Cal.  62;  38  Cal.  223. 
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SUBDIVIBIOS  3 

1.  LBBlHnidCT-W  Cal 

..  101. 

ScBDmaioH  a 

i.   PoreiBQlaws-Sl. 

:al-22*iEC»l.W. 

, Anthenlicitr  of  b. , , , 

ntxL  39.  Burial  erouad— dedication  to  pubUf,  occ.  litSi.  auljcL  SA- 
Ohoek— tSCal.  lia.  Oommanity  property— 12 TbI.  Ml.  OonoluBivs 
p«nimptlon»-s«e.  1^  and  DOtcs.  OonUaaanca— or  eilsticR  tbing. 
Bee.  iMI.  nibd.  32.    Oontraol—coiialderatlon  tor,iec.  I9K3,  cubd.  ». 

■ee.ien.sabd.23anduate'  of  Inclonement,  lea  Uut  lie^.'  Oiipnt- 
■lib  PTMOiaptloiu— Hc  lK9,aiid  uoto  lupra.  EdUts  iBiQe.etc— 
ntanated,  lec.  1963,  snbd.  19.  Bvidecc*  in  ppreised— would  be  ad- 

PireilepainneotreoonU— PoUilcalCode.Beo.3Mi.'  Foraiga  U««— 
tmbodledtnieporta.Bec.  lK3,8ubd.Miuidiiote.  Hlgber  endencts— 
•dnne,  sec.  ISU.SUbd.e.  Idsntltr— oC  person  from  name.si^e.  1%3, 
■dHl.  29 and  note.  IndaraaDism— ol  negotiable  paper,  deemed  in %ila 
atdata.sec.  ISU.sulHl.  2-2.  Inaoceace-sec.  196J.auiHl.  1.  Jariadic- 
tion— presunaea,  Aec.  1963,  si^>d.  16.  X^av  obejred— aec.  1963,  aid>d.  33. 
I«(itlinac7— aoc.  1963,  aubd.  31  aud  note.  Latlers  lecsivsd— In  tego- 
tecoDiseoI  moll.  Bee  19B3,  suba.  24.  Hllltla  Sne— Political  Code,  aec 
IMS.  Moiiar-pud,waadiie,Bec.l9GI,aubd.7i  la ooiuCy traasmy, 31 
Cil.H.  lf*^JCBBca-^CaLteT:ttCal.6I7iUCatSI.  Hottirr'i pnt' 
an— Folltlul  Code,  >M.T*3.  Obligation  dsllversd  baok—fias  lieen 
paid, seol IM), snbd.  9.  Offloer  regnlarlT  appoiated—aec.  IWS.aDbd. 
11  and  note.   Official  and  jodleial  dnr  ngnlailrpf-' — 

c3rdinar, 

Ordinary 

, „.,  19S3,sabd.  M.   Ownerahip— whence  pre- 

Booied.aee.  iMS.subd.  IS:  from jH)ueBtiaii.MC.  1M3,  sabd.  llaudDat«. 
Fannsi^iip— wneoca  presumed,  aac.  IM),  snbO.  39  and  note :  special, 
ClTl](g^,Bac  3464:  meof  flcCltloiuiM '-  *"■"'  "-■- "'"- 


•  daort  ordsi— f or  diacloaore  ot  prmrtj,  MC.  1464.  nromUsoiT 
w,Mo.— liiiporticoDelderatloti,sec.iM,aiibd.nandnDte.  Secslpt 

~— .Impntiprerlqiu  pa;nientt.aec.l96>,  mild.  lOi  only  pHma/acis 
eo,  fe  Cat  (Sf-^EJoord-jnafclal  deemed  correct,  see.  1W3,  aubd 


VTl^nee,  M  Ca^  tat.  lEeooid-^ia 


Code,  lec  MS.  SnTTera— Political  Code,  sec.  tHO.  SoTTiTiog  calan 
ltr-Me.UU,nibd.40.  lUot  dsUvered-to  oiRieT,  aec  liA,  aubd 
niiiott.  Qai>«ftillotent-4se.l9a,siabd.l. 


CHAPTEE    VI. 
IKDI8FIINBABLE   EVUHagCB. 


§  1968.  Forjury  aud  troason  must  be  proved  b 
moay  of  more  than  one  witness.    Treason  by  tlii 

by  t6a  tearUaony  of  two  witnesaea,  or  one  wiinei 
corroborating'  circumstances. 
Tto  wiDuMHS— foe  pcobato  of  lostwUl.uc.  1339. 


S1969.  AlaBtwiilandtestament.escoptam 
vul,  is  invaJidi  unless  it  be  in  welting  and  exei 
BQcli  forniHbcies  iia  ara  required  by  law.   Wlicn, 


itself  n 


[In  effect 'Jiilj  Ist,  18T4.] 
Loit  or  deatrored  viU— probate  oF,  Mca.  1339-1341. 

J  1970.  A  written  will  cannot  be  revoked  or  , 
erwiao  than  e.a  provided  in  the  Civil  Code.    [In 
July  1st,  1874.] 
HoTocBlioa  or  aliBraHan  of  mill-MB  CItU  Cofla,  aoc.  K« 


latins  tiiereto,  can  be  created,  granted,  assigned, 
deicd,  or  declared,  otberwiao  than  by  operation  of 
a  conveyance,  or  other  instrument  iu  wiitini;.  sab 
by  the  party  creatinj^,  gra.ntiuj;,  assigning,  siiijen 
or  dBelarina  the  aatae,  or  by  bis  lawful  agent  the 


618  IllI)iaPEHHABI.X  EVIDESCE.  g§  1972-3 

Scope  of  soclion— application  renrkt«d  by,  sec.  IW2. 

Comtpoading  provision— CKU  Code,  sec.  1091. 

Real  pTDparty^-eataCe,  Interest,  etc..  In,  compArs  aec.  197S,  anbd,  A: 
UJl  D[  sale  InsntOclenc,  k  Cal.  191 :  taortaaea  Den  can  onl;  be  created 

Tnut-ClTllCodcsec.BSIi  CCal.lM. 

§  1972.  The  pceceding  section  must  not  be  construed 
to  ufiect  the  poner  of  a  testator  in  rlia  liispoattion  of  bis 
real  property  by  a  laat  will  and  testament,  nor  to  prevent 
say  trust  from  arising  oi  being  extlnguisbed  by  Implicn- 
tion  or  operation  of  law,  nor  to  abridge  tiie  power  of  any 
court  to  compel  tbe  specific  performance  of  an  agreement, 
in  case  of  part  performance  tboreof • 

TniBt»-lniplled,21CaLM;i3Gal.MJ;!7CaLll9;MCaL481i3flC»1.9l. 

Pan pBrfonnooee-enforclngvetbal contract a(ter,t  Cal. 119,207;  10 
Cal!  131*  ciecated  parol  agreement  lo  coavc;  Ian d.'not'wltbin  statute, 

§  1973.  In  tiiQ  following  cases  tbe  agreement  is  in- 
r-Md,  unless  tlie  same  or  some  note  or  memorandum 
thereof  be  in  writing,  and  subscril>ed  by  the  party 
charged,  or  by  his  aBont;  evidence,  therefore,  of  tlie  agree- 
ment, cannot  ba  received  without  tbe  writing  or  second- 
ary evidence  of  its  contents: 

1.  Au  agreement  that  by  its  terms  is  Jiot  to  be  per- 
formed within  a  year  from  tbe  malting  tbereof ; 

2.  A  special  promise  to  answer  for  tbe  debt,  default,  or 
miscarriage  of  another,  except  in  the  cases  provided  for 
in  section  twenty-seven  hundred  and  ninety-four  of  tbe 
Civil  Code; 

3.  An  agreement  made  upon  consideration  of  marriage, 
otiiei  tlian  a  lontual  promise  to  marry ; 

4.  An  agreement  for  the  sale  of  goods,  chattels,  or 
things  in  action,  at  a  price  not  less  than  two  hundred  dol- 
lars, unless  tba  buyer  accept  and  receive  part  of  sucli 
goods  and  chattels,  or  tbe  evidences,  or  some  of  them,  of 
snch  things  in  action,  or  pay  at  tbe  time  some  part  of  the 
purchase-money;  but  when  a  sale  is  made  by  auction,  an 
entry  by  the  auctioneer  in  his  sate-boolc,  at  the  time  of  the 
»ale,  ot  the  kind  of  property  sold,  the  terms  of  sale,  the 
price,  and  the  names  of  the  purchaser  and  person  on  whose 
account  tbe  sala  is  made,  is  a  sufficient  memorandum; 

6.  An  agreement  fur  the  leasing  for  a  longer  period  than 
one  year,  or  for  the  sale  of  real  property,  or  of  aninterest 
therein;  and  snch  agreement,  if  made  by  an  agent  of  the 

C;y  Bonght  to  be  charged,  is  invalid,  unless  the  authoi^ 
of  the  agent  be  in  writing,  uobscribed  bj  the  party 
•ought  to  be  chai^d. 
Code  Crv.  Fsoo.— SS. 


•» 

i. 
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Oorresponding  prorision— see  Civil  Code,  sec.  1624. 

Note  or  memorandam— lang^ua^e  and  sufficiency  of,  21  Cal.  609;  37 
Cal.  250:  by  auctioneer,  sec.  1973,  subd.  4,  and  note. 

Subdivision  1.  Agreement  not  to  be  performed  within  a  year- 
cases  within  Statute  of  Frauds,  43  Cal.  509;  46  Cal.  266:  not  within  Stat* 
ute,  49  Cal.  274:  parol  partnership,  part  i^erf ormance,  47  Cal.  174. 

Subdivision  2.   Guaranty— corresponding  provision.  Civil  Code, 

sec.  2793:  exception,  Civil  Code,  sec.  2794:  executor  by,  sec.  1612:  within 

tlio  statute,  2  Oal.  156;  9  Cal.  328;  12  Cal.  286, 542;  29  Cal.  604;  53  Cal.  54: 

otherwise,  5  Cal.  285:  6  Cal.  102;  7  Cal.  32;  12  Cal.  311;  18  Cal.  622;  22  Cal. 

^    ,         -  187;  27  Cal.  80;  29  Cal.  150;  33  Cal.  121;  34  Cal.  673;  38  Cal.  133;   written 

•  consideration  for  forbearance,  2  Cal.  460;  60  CaL  235:  of  promissory 
«    -♦      *,    ■-»                        note,  2  Cal.  485. 

,   i*-"  ',.  Subdivision  4.   Agreement  for  sale  of  goods,  etc.— auction  sale, 

,   ».«•     ;„  r^»      '  entry  of,  see  1  Cal.  415;  also,  Civil  Code,  sec.  1793,  Political  Code,  sec. 

*^ ,    »•■  -'  3292 :  corresponding  provision.  Civil  Code,  sec.  1739,  and  see  Civil  Code, 

*'      ..  -"-  '>  sec.  1740:  contract  In  writing,  when  presumed,  1  Cal.  181:  delivery,  3 

'  •*  ,          f  Cal.  140;  8Cal.614:  14Cal.384;  19Cal.393;  22  Cal.  103,539;  23  Cal. 6&, 640 : 

^      •  ■  v  goods  and  chattels,  growing  crops  are  not,  6  Cal.  664;  17  Cal.  645;  37 

/               y  Cai.  634 :  insurance  policy,  fire,  as  collateral  security,  30  Cal.  87 :  mining 

«i    •-     ij,t^  stoclts  bought  on  margin,  47  Cal.  142. 

*''*"'!  ..  ,/'  Subdivisions.   Agreement  as  to  real  property— agent's  author- 

•  "'      \>^  lty,21  Cal.  389;  30  Cal.  360;  47  Cal.  213:  auction  sale,  when  void,  6 Cal. 

•  >«^         J  75:  before  statute  enacted,  1  Cal.  98:  corresponding  provision.  Civil 
*„_^,  o**  •^  Code,  sec.  1741 :  court,  sale  by,  not  within  statute,  9  Cal.  181 :  executed 

parol  agreement  to  convey  lands,  not  within  statute,  4  Cal.  315;  89  Cal. 
639;  52  Cal.  5tjl:  growing  crops,  not  within  statute,  23  Cal.  69;  37  Cal. 

C,.-   •'"  •**  634:  lease  for  more  than  year,  2  Cal.  603:  Mexican  law,  parol  contracts 

under,  1  Cal.  119;  10  Cal.  17;  24  Cal.  222;  44  Cal.  331;  45  Cal.  587:  mining 
,  ^    -  ^  claim,  14  Cal.  22;  50  Cal.  198;  23  Cal.  178;  30  Cal.  481;  61  Cal.  258:  oral 

fc    .    '  •■  af,'reement  not  to  oppose  patent,  void,  52  Cal.  624 :  part  performance, 

-  •*  ••  sec.  1972  and  note:  promise,  parol,  to  pay  for  improvements,  valid,  2 

Cal.  489:  purcliase  for  another,  22  Cal.  575;  35  Cal.  488:  right  or  way,  38 

.  r-     _^  Cal.  Ill:  services  in  selling  land,  37  Cal.  529;  38  Cal.  99;  48  Cal.  194: 

,c   »..     *  «•  specific  performance  of  verbal  contract,  24  Cal.  171 :  trust,  violation  of, 

21  Cal.  97 ;  35  Cal.  481 :  unwritten  contract  for  sale  of  land,  void,  4  Cal. 
CO:  verbal  agreement  to  reconvey  land, 48  Cal.  405;  50  Cal.  23:  void  in 
part,  if  entire  contract  invalid,  88  Cal.  99:  writing  need  not  be  alleged, 
61  Cal.  210. 


J  §  1974.  No  evidence  is  admissible  to  charge  a  person 

^^,  y   , '  upon  a  representation  as  to  the  credit  of  a  third  person, 

,<m  "t       )  unless  such  representation,  or  some  memorandum  there- 

^   *"'  J  of,  be  in  writing,  and  either  subscribed  by,  or  in  the  band- 

"  ^  writing  of,  the  party  to  be  charged. 


*i*» 


'^^'-^   ,;,  CHAPTER  vn. 

••**  CONCLUSrVB    OR    UNANSTVERABLE    BVI- 

DENCR 

§1978.  Conclusive  or  unanswerable  evidence. 

§  1978.  No  evidence  is  by  law  made  conclusive  or  un- 
answerable, unless  so  declared  by  this  Code. 
Estoppel— sees.  1908, 1962. 


Of  the  Prodnctioii  of  Evidence. 

iHAP.  I.    By  wLom  to  bo  produced.    §5  lSSI-1983, 
n.    MeauB  of  production.    {§  19S5-1U9T. 
III.    Manner  o(  production.    fS  2002-2054. 
16161 
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CHAPTER   I. 
BT    WHOM   TO    BE   PRODUCED. 

^  !S!-  S7l,''f"P«,t'' be proUucea.br whom. 

t  193!.  Wrlliiig  ullcreO.  wliD  to  eipIUo. 
§  1981.  Tl.e  pnrty  holding  tiie  nfBrmatiTe  of  tli 
must  produce  tbe  evidence  lo  prove  it*  l.herefc 
burden  of  proof  lies  on  tlie  party  wljo  would  be  di 


whicl 


8  1982.  The  party  produciOB  a  wrltinc  na  e 
fhicli  baa  been  altered,  or  appears  to  have^eeo  e 
after  its  execution,  iu  a  part  material  to  the  ones 
ilispute,  luiialj  account  for  the  appearance  or  altt 
Ha  may  show  that  tlia  alteration  was  madB  liy  & 
without  Ilia  concurrence,  or  was  made  witli  tlie  con 
the  parties  affected  by  it,  or  otherwise  properly  o 
cently  mado,  or  that  tlie  alteration  did  not  phan 
meaning  or  language  of  the  inslrument.  If  lie  d 
he  may  give  Ibe  writing  in  evidence,  but  not  other 
n^iS'f'Ji?",;:?'°t''L''^-f°.'^*'-'^"'  1"P««lilna  cerHflcalB  fu 


CHAPTEE  n. 
MEANS  OF  PRODnCTIOH. 

1^.  SubpcenAfornrlmesadeGnea. 


6IT  toLAxa  or  puoDUCTiov.  5S 1986-8 

reoted  to  a  person  and  reqnirlnB  liis  atteudanca  at  a  par- 
ticular time  and  place  to  testify  as  a  wiCnesa.  It  may 
also  require  liim  to  biins  with  bim  aay  books,  documents, 
or  otlier  thlDEs  under  Lis  control,  whieh  lie  is  bound  by 
law  to  produce  in  evidence. 

§  1986.  The  Bubptsna  is  issued  as  follows: 

1.  To  require  attendance  before  a  court,  or  at  tlio  trial 
of  an  issue  therein,  it  is  issued  under  the  seal  of  the  court 
before  wbich  the  attendance  is  required,  or  in  nhich  the 
issue  is  pending; 

2.  Toreqnireattendanceontof  the  court,  before  a  judge, 
instice,  or  otter  officer  authorized  to  aiimioisler  oaths  or 
take  testimony  In  any  matter  under  tbe  laws  of  this 
State,  it  is  issued  by  the  judge,  justice,  or  any  other  officer 
before  nbom  tbe  attendance  is  required; 

3.  To  require  attendance  before  a  commissioner  ap- 
pointed to  take  testimony  by  a  court  of  a  foreign  coun- 
try, or  of  tbe  United  States,  or  of  any  other  State  in  the 
Cnited  States,  or  of  any  other  district  or  county  \ritbin 
his  State,  or  before  any  officer  or  officers  empowered  by 


'fnplac 


§  1987.  The  serrice  of  a  subpcena  is  made  by  showing 
the  orieinal  and  delivering  a  copy,  or  a  ticket  containing 
its  gabstance,  to  the  witness  personally,  (living  or  offering 
to  liim  at  tlie  same  time,  if  demanded  by  him,  tlje  fees  to 
wbicli  lie  is  entitled  for  travel  to  unci  from  tlie  place 
designated,  and  one  day's  altendar 
ice  must  lie  made  so  --  *-  "" —  "' 
time  for  preparation  .   .    .  ,   . 

ance.    Such  service  may  be  made  by  any  person. 

§  1988.  If  a  wituexsisconcealed  inabuildingorvessel, 
so  as  to  prevent  tlje  service  of  a  subpcena  upon  him,  any 

—  j._j —    __ _.u —  z — ■__.  _  — jljpimna,  may. 

^t,  and  of  tlio 

._ ,  make  an  order  that  the  sheriff 

of  tlie  county  serve  llio  subpiena;  and  the  sheriS  must 
serve  it  accordingly,  and  for  tliat  purpose  may  break,  into 
tbe  building  or  vessel  where  tbe  witness  is  concealed. 


§g  1989-95  MEANS  OP  PHODUCTION.  618 

I  1989.  A  witness  is  not  obliged  to  attend  as  a  witnosa 

iLlthZnJrl^  Z^i^^ i"®  ""^t'^^^^  "°l«ss  the  distance  be 
place  of  trials        ^^  ^'''''^  ^^  P^*^®^^  residence  to  the 

.    ^  ^  J  }^^'  ^  Pe'fson  present  in  court,  or  before  a  iudicial 

i  '       ^  ?P\^^^^T^  be  required  to  testify  in  the  same  mainer  ^ 

I:  :  -  courtir  officef '"^^^''  "^^^  *  ^"^^^  ^«^«^  ^^  ^^^ 

L  •'    '*  ^  §  1991.  Disobedience  to  a  subpoena,  or  a  refusal  to  be 

^.  tr .  «•  -"  **^^i*  ^^  deposition  wJien  required,  may  be  punished  as  a 

^' ^    "  1  ^^j?^^^P*  3?y  ^^9  court  or  officer  issuing  thVsub™  o? 

^  requmng  the  witness  to  be  sworn;  ancf  if  the  witness  be 

a  party,  lis  complaint  or  answer  mky  be  strick^  out 
Disobedience  to  subpoena— 46  Cal.  82. 
>''  Refusal  to  answer— sec.  2065;  35  Cal.  89. 

Contempt— sees.  1209, 1219. 


/  ...  -' 


f..?!*'"^^^*.  '^  Witness  disobeying  a  subpoena  also  forfeits 
in^  '^V^J*^^  aggrieved  the  sum  of  one  hundred  dollars 
r'*^  H?f  wl^  damages  which  he  may  sustain  by  the  failure^f 

i  r:  -^^  Le^rrcSd^r^^^^^  ancf damages^^^a^; 


r>.   ::►  ** 


cnnT^nfnffiJP.^^^®-^^  failure  of  a  witness  to  attend,  the 
—  -       -  f^^^^'^^^cer  issuing  the  subpoena,  upon  proof  of  the  wv 

ice  thereof,  and  of  the  failure  of  the  wi tn^ess?  may^^^^ 

.-  -     '^  ^d'Mnl^'h^'hT^  ^.V^^  county  to  arrest The^wltSest 

i  .,  i.  and  bring  him  before  the  court  or  officer  where  his  at- 

; «  -^  •      r  tendance  was  required.  ^  *^ 

*-  ^'     '.  pj^^*' J^^^^y  warrant  of  commitment,  issued  by  a 

*""  A  ..^  J^^^f*.  ^^  <>^.<^er  pursuant  to  this  chapter,  must  specify 

^  -    - ;,  P  It  S  ?nr  l'"?^^- ^^'  .*^^  ^^"^^  ^^  the  commitment^an J 

-        ^  ^ 'L^S      .  refusing  to  answer  a  question,  such  question 

'-*  -        i  taust  be  stated  in  the  warrant.    And  every  warrant  to 

-*      -  arrest  or  commit  a  witness,  pursuant  to  this  chlSter 

must  be  directed  to  the  sheriff  of  the  county  whe?rthe 
witness  may  be,  and  must  be  executed  by\im  in  thl 

^TeffTcri^^rif  J^^^^^^^^^  ^^  ^^^  «^P--  ^o-t^ 


0^'    , ...  ^ 


purpose  of  being  orally  examined,  may  be  made  as  (ol- 

1.  By  the  court  itself  in  wliich  tho  action  or  Hpeclal  pro- 
oesding  is  pending,  unless  it  be  a  Justice's  Court; 

2.  By  a  juatice  of  the  Supreme  Court,  or  a  judge  of  tlie 
Superior  Court  of  the  councy  where  the  action  or  proceed- 
ing id  pending,  if  pending  before  a  Justice's  Court,  ur 
before  a  judge  or  other  person  out  of  court.  [In  effect 
April  16t!i,  18H0.] 

§  1996.  Such  order  can  only  be  made  on  the  motion 
i»f  a  party,  upon  affidavit  allowing  the  nature  of  the  ac- 
tion or  proceeding,  the  testimony  expected  from  the  trlt- 
neaa,  and  Its  materiality. 

S  1997.  If  the  witness  be  imprisoned  in  the  county 
_tr —  ..1. .; proceed i ag  ia  pending,  his  production 


CH,4PTER  m. 
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WODB  OV  TA£IX0  T 


■DdposlttoAj  how  takea, 
§2003.  Tha  teatimouy  of  wltneaaas  is  taken  ii 


i.  By  affidavit: 

2.  By  depoaltioa; 

3.  By  oral  examination. 


§  2004.  A  depoaitioQ  ia  a  writti 
oatli,  mailc  upon  notice  to  tlie  advei 
pose  of  enabling  him  to  atlenil  and  i 
DBpoiiUona— sees.  M19-3M1 :  form  ot,  see. 

§  2005.  An  oral  examiaation  Is. 

presenco  of  tbo  jury  or  tribunal  wMcb  ii_ 
fact  or  act  upoa  it,  tlie  teBtimony  being  heard  by  tl 
or  tribunal  from  the  lips  of  tiie  witneaa. 
GBQBral  nilBS  of  exsnunatlon-aeca.  3012-2051. 

§  2006.  Depositions  must  betoienrntlieformo 
tioii  Hud  anawor,  and  tlie  wurila  of  tbe  witness  a 
written  down,  unless  the  parties  agree  to  a  different 

Fonn  of  takine  depoailiona— ronocrlj.  Li  nairntive  (orni  3 


t>l4.  If  made  in  a  fnreign  co 
wu.  CenificawDt  tue<aerii, 


oltli 


§  2009.  An  affidavit  may  be  Dscd  to  verify  a  pleadlu^r 
or  a  paper  in  a  special  proceeding,  to  prove  the  service  of 
a  summons,  notice,  or  other  paper  in  an  action  or  special 
proceeding,  to  obtain  a  provisional  remedy,  the  examina- 
tion  oC  a  witness,  or  a  stay  of  pioceedinga,  or  upon  a. 
motion,  and  in  any  other  caae  expxeasly  permitted  b; 
Borne  other  proviaion  of  this  Code. 

~       "   ~"     "t»-aiCal.a)3. 

ui^ag»— eicluded,  23  Cal.  4IS. 

§  2010.  Rvidenco  of  the  pubUeatiOB  of  a  document  or 
notice  required  by  law,  or  by  an  order  of  a  court  or  judge, 
to  be  publialied  in  a  newspaper,  may  be  given  by  the  affi- 
davit of  the  printer  of  the  newspaper,  or  his  foreman  or 
principal  clerk,  annexed  to  a  copy  of  tliB  document  or 
notice,  specifyiug  the  times  when  and  the  paper  in  which 
the  pubuc--' — —  j- 


ASdavi 


ofpQbli 
Mr.'' 3V  C 


troprlator"  aynoii 


3  2011.  If  such  affidavit  be  made  In  an  action  or  special 
proceeding  pending  in  a,  court,  it  may  be  illed  with  thu 
court  or  a  clerk  thereof.  If  not  so  miidc,  it  may  be  filed 
with  the  clerk  of  the  county  where  the  newspaper  is 
printed.  In  either  case,  the  original  affidavit,  or  a  copy 
thereof,  certified  by  the  judge  of  the  court  or  clerk  havius 
it  in  custody,  is  prima  /aeie  evidence  of  the  facts  stated 
therein.    [In  effect  July  lat,  1874.] 

§  2012.  An  affidavit  to  be  used  before  any  court,  judge, 
or  officer  of  this  State,  ma^r  be  taken  before  any  judge  or 
elerk  of  any  court,  or  any  jaath;e  of  the  peace  or  notary 
public  in  this  State. 

FsnanB  antborlzed  lo  take  BSdavits-^ec.  ITS,  aabd.  9:  olBclal 
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§  2013.  An  affidavit  taken  in  another  State  of  the 
United  States,  to  be  used  in  this  State,  may  be  taken  be- 
fore a  commissioner  appointed  by  the  governor  of  this 
State  to  take  affidavits  and  depositions  in  such  other 
State,  or  before  any  notary  public  in  another  State,  or 
before  any  judge  or  clerk  of  a  court  of  record  having  a 
seal.    [In  effect  July  1st,  1874.] 

§  2014.  An  affidavit  taken  in  a  foreign  country  to  be 
used  in  this  State,  may  be  taken  before  an  embassador, 
minister,  consul,  vice-consul,  or  consular  agent  of  the 
•  Uuited  States,  or  before  any  judge  of  a  court  of  record 

,  ^'    .,,  j^     .  having  a  seal,  in  such  foreign  country.    [In  effect  July 

-  --^     ;;1  1st,  1874.]  ^    . 

t.S-'   '  T  §  2015.  When  an  affidavit  is  taken  before  a  judge  of  a 

•  .*  court  in  another  State,  or  in  a  foreign  country,  the  gen- 

/  "^    ...I**  uineness  of  the  signature  of  the  judge,  the  existence  of 

the  court  and  the  fact  that  such  iuage  is  a  member  thereof, 
must  be  certified  by  the  clerk  oi  the  court,  under  the  seal 


I 
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«'   •♦ 


,  i     .►..• 


f.\^.       J  thereof. 
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DEF0SITI0H8. 

5  2019.  Deposition,  when  used. 

§  2020.  Testimony  of  a  witness  out  of  the  State,  when  taken. 

§  2021.  In  the  State,  when  taken. 

§  2019.  In  all  cases  other  than  those  mentioned  in  sec- 
tion two  thousand  and  nine,  where  a  written  declaration 
under  oath  is  used,  it  must  be  a  deposition  as  prescribed 
by  this  Code. 

§  2020.  The  testimony  of  a  witness  out  of  the  State 
may  be  taken  by  deposition,  in  an  action,  at  any  time 
after  the  service  of  the  summons  or  the  appearance  of  the 
defendant;  and,  in  a  special  proceeding,  at  any  tiihe  after 
a  question  of  fact  has  arisen  therein. 

Manner  of  taking  depositions  out  of  the  State— sec.  2024  et  seq. 

§  2021.  The  testimony  of  a  witness  in  this  State  may  be 
taken  by  deposition  in  an  action  at  any  time  after  the 
service  of  the  summons  on  the  appearance  of  the  defend- 
ant, and  in  a  special  proceeding  after  a  question  of  fact 
has  arisen  therein,  in  the  following  cases: 

1.  When  the  witness  is  a  party  to  the  action  or  proceed- 
ing, or  an  officer  or  member  of  a  corporation  which  is  a 
party  to  the  action  or  proceeding,  or  a  person  for  whose 
immediate  benefit  the  action  or  proceeding  is  prosecuted 
or  defended. 


-m 


S2024 

2.  When  the  witness  resides  oot  of  tlie  county  in  which 
his  testimony  Is  to  be  used. 

3.  When  the  witness  Is  about  to  leave  tba  county  whers 
the  action  is  to  bo  tried,  acd  will  probably  continue  ab- 
sent when  tbe  testimony  is  Teqiiirea. 

1.  When  the  witoess,  otherwise  liable  to  attend  tbe 
trial,  is  iieTertlieless  too  inlirm  to  attend. 

5.  When  the  testimony  is  rei^uired  upon  a  motion,  or  in 
any  other  case  wliere  the  oral  esamination  of  the  witness 
is  not  required. 

6.  When  the  witness  is  the  only  one  who  can  establish 
f^ts  or  a  faot  material  to  ttie  issue;  prodded,  that  tlm 
deposition  of  sueh  witness  aliall  not  be  used  if  his  presence 
can  be  procured  at  the  time  of  the  trial  of  the  cause. 
[In  effect  March  9th,  1878.) 

Deposition— nooOa of  tsklDB, sec. 2008:  "■homa/tsW.ICal.IJ;  sec. 

(*  iStlmony,  19  CaL  mi  Be^lco'oT,  17  C^'Mn'strlol eonstrucSoa''tio- 
rere  code,  i  Cal,  S9,  SK :  unending  aoawer  ofUr,  <T  CaL  lit. 

BfBDmSIOH  1.   Partr,  Bto.— 39C^.  619. 

Simmnsion  3.   Oat  of  ooontr— 29  Cal.  BI9. 


Asnaov 

lAXcao  DaposiTioi 

(S  ODT  01  TES  Statb. 
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§SE 

It  ot  Btste  taken  upon  con 

u^mimon 

AnthorfilB! 

'???«!'?"?'' 

If  cominl 

ssloner. 

{3128.  DeposiUona,  1)^  wliom  used. 

g  2024.  Tbedepoiitionof  a  witoess  out  of  tbia  State 
may  be  taiien  upon  commission  issued  from  the  court, 
nnder  tbe  seal  of  tbe  court,  upon  an  order  of  tije  court, 
or  a  judge  thereof,  on  tlie  application  of  either  party,  upon 
five  days'  previous  notice  to  the  other.  1(  issaed  to  any 
place  withm  the  United  States,  it  may  be  directed  to  h 
person  agreed  upon  by  the  parties,  or,  if  they  do 
afree,  to  any  judge  ot  justice  of  the  peace,  or  com 
Blooer,  selected  by  the  court  or  judge  issuing  it.  If  issued 
to  any  country  out  of  the  United  States,  it  may  be  di- 
rected to  a  mluister,  embassador,  consul,  vice-consul,  oi 
consular  agenfof  the  United  States  in  such  country,  or 
to  any  person  agreed  upon  by  the  parties.  [In  effect  April 
letb,  1830.] 
Oommiwioner^Htoppel  to  dlapate  regularity  of  appolntmaat,  IT 


J 


§§  2025-31    MANNEB  OP  PBODUOTION.  ^ 

§  2025.  Such  proper  interrogatories,  direct  and  cross, 
as  the  respective  parties  may  prepare  to  be  settled,  if 
the  parties  disagree  as  to  their  form,  by  the  judge  or  offi- 
cer granting  tlio  Older  for  the  commission,  at  a  day  fixed 
m  the  order,  may  be  annexed  to  the  commission :  or,  when 
the  parties  agree  to  that  mode,  the  examination  may  be 
^  without  written  interrogatories. 

I    -  ^^^errogatories— question  and  answer  111  depositions,  sec.  2006. 

"  --  .  §  2026.  The  commission  must  authorize  the  commis- 

sioner to  administer  an  oath  to  the  witness,  and  to  take 
Jiisdeposirion  in  answer  to  the  interrogatories,  or  when 
tliocxaiiunation  is  to  be  without  interrogatories,  in  re- 
sjH3Cttotiio  question  in  dispute,  and  to  certify  the  depo- 
siMou  to  the  court,  in  a  sealed  envelope,  directed  to  the 
clerk  or  other  ])erson  designated  or  agreed  upon,  and  for- 
warded to  him  by  mail  or  other  usual  channel  of  convev- 
ance.  ^ 

Certificate— see.  2032re;  27  Cal.  372.  , 

§  2027.  A  trial  or  other  proceeding  must  not  be  post- 
poned by  reason  of  a  commission  not  returned,  exce-pt 
ui)on  evidence,  satisfactory  to  the  court,  that  the  testi- 
mony ot  the  witness  is  necessary,  and  that  proper  dUi- 
gence  lias  been  used  to  obtain  it. 

Cal.^syt)!"^^"*^®"^^"^'  ^^^^^^'  ^°  diligence  In  obtaining  commission,  2 

§2028.   The  deposition  mentioned  in  this  article  ma  v 
1)0  used  by  either  party  on  tlie  trial  or  other  proceeding 
against  any  other  party  giving  or  receiving  the  notice! 
subject  to  all  just  exceptions. 

ARTICLE  V. 

Manner  of  Taking  Depositions  in  this  State. 

§  2031.  depositions  mjiy^bet^^    before  a  judge,  etc.,  upon  notice  to 

S  2032.  Maimer  of  talwing  depositions.   May  be  used  by  either  nartv 
on  tno  trial.  '  *'*'*'*'*  v^**'r 

§  2033.  When  deposition  excluded. 

H  ."r-'  A  <l^'P':>r\itioa  oiu;o  taken  may  be  read  at  any  tlmo. 

g  ^'^'  }^f'l^^-:*ition  111  this  State  to  bo  used  in  other  States. 

^  .,h~'  H<'^^  to  procure  witness  upon  commission. 

*)  JO.)i.  How,  if  iio commission. 

^  ■'^038.  Deposition,  how  taken. 

§2031.  Either  party  may  have  the  deposition  taken  of 

[  a  witness  m  this  State,  in  either  of  the  cases  mentioned  in 

section  two  thousand  and  twenty-one,  before  a  judge  or 

ofiicer  authorized  to  administer  oaths,  on  serving  upon 
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oft  SUKNEB  OF  PBPDUCTTOM.  §§  2032-4 

fteadvMse  party  prevlona  notice  of  the  time  and  place 
Dfexaniuiatioi],t(^etherwitliacopir  of  an aMdavit.Bbow- 
ii^thattbe  case  is  wltbinthat  section.  Such  notice  must 
Iwat  lease  fi'Fe  days,  adding  also  oneday  for  every  twenly- 
fire  miles  of  the  distance  of  the  place  of  examination 
from  the  residence  of  the  person  to  wliom  the  notice  ia 
given,  unless,  for  a  causa  aiiown,  a  judEe,  liy  order,  pre- 
scribe a  shorter  time.  When  a  shorter  time  la  piesciibcd, 
acopyof  theorderinuflfcbesetved  with  the  notice. 

Clli?:  tlcQe  fihortened,  IT  Cal.  37- 
§  2032.  Either  party  may  attend  the  examination  and 

flit  Bacb  guestiODS,  direct  and  cross,  as  may  be  proper, 
be  deposition,  when  completed,  must  be  carefully  read 
lo  the  witness  and  corrected  by  him  in  any  particular,  it 
desired;  itmusttbenbe  subscribed  by  the  witness,  ceiti- 
tei  by  the  judge  or  officer  taking  the  deposition,  inclosed 
in  aa  envelope  or  wrapper,  sealed  and  directed  to  the 
clerk  of  the  court  in  which  the  action  is  pending,  or  to 
snch  person  as  tba  parties  in  writing  may  agree  upon,  and 
either  delivered  by  the  judge  or  officer  to  the  clerk  or  such 
person,  or  transmitted  through  tba  mail,  or  by  some  safe 
private  opportunity;  and  thereupon  such  deposition  may 
be  used  by  eilher  party  upon  the  trial  or  other  proceeding 
against  any  party  giving  or  leceiviug  the  notice,  sobject 
to  all  legal  exceptions;  but  if  the  parties  attend  at  tbe  ex- 
amination,  no  objection  to  the  form  of  an  interrogatory 
ahall  be  made  at  the  trial,  unless  tbe  same  was  stated  at 
the  time  of  tbe  examination.  If  the  deposition  be  taken 
under  siibdiviaiOQS  two.  three,  and  four,  of  section  two 
IboQsand  and  twenty-one.  proof  must  be  made  at  the  trial 
tiiat  tbe  witness  continues  absent  or  infirm,  or  is  dead. 
Tbe  deposition  thus  taken  may  be  also  read  in  case  of  the 
death  of  the  witness. 

Ex  parte  dmsaition— after  notice,  S  CaL  IT. 

OntillCBM-4  Cat.  BW;  IS  CaJ.  aW;  as  Cat.  30. 

CibjectloiistiidepoilUaa-2Cal.3S3{3CaL»j;«Cal,6a:  t4Csl.H2; 
IlCal.aW;  1BC>l.e83;2ICa1.42i  M  CaLlHlt  O  CaLISS;  wtieu  not  aU- 
nUsaUile  agatust  eiecutot,  ei  Cal.  101. 

§  2033.  NotnithBtauding  the  taking  of  a  deposition,  it 
may  be  excluded  from  the  case  upon  proof  that  sufficient 
notice  was  not  given  to  the  party  s^inst  wliom  it  is 
offered  to  enablehim  to  attend  iho  taking  thereof,  or  that 
tbe  taking  was  not  in  all  respects  fair. 

§  2034.  When  a  deposition  has  tieen  once  taken,  it 
nay  be  read  by  either  party  in  any  sti^  of  the  same 

CODB  CIV.  PBOC.— S». 


§§  2035-d  MAKNEB  OF  PBODUCTION.  036 

action  or  proceeding,  or  in  any  other  action  between  the 
same  parties  upon  the  same  subject,  and  is  then  deemed 
the  evidence  oi  the  party  reading  it. 

Reading  deposition— in  same  action,  14  Cal.  612 ;  sec.  2028 :  in  wacfOaet 
action,  by  stipulation,  22  Cal.  42. 

§  2035.  Any  party  to  an  action  or  special  proceeding 
^  in  a  court,  or  before  a  judge,  of  a  sister  State,  may  obtain 

{^  the  testimony  of  a  witness  residing  in  this  State,  to  be 

..  used  in  such  action  or  proceeding,  in  the  cases  mentioned 

•  "  In  the  next  two  sections. 

§  2036.  If  a  commission  to  take  such  testimony  has 
been  issued  from  the  court,  or  a  judge  thereof,  before 
which  such  action  or  proceeding  is  pending,  on  producing 
the  commission  to  a  judge  of  the  Superior  Court,  with  an 
afQ  davit  satisfactory  to  him  of  the  materiality  oi  the  tes- 
timony, he  may  issue  a  subpoena  to  the  witness,  requiring 
him  to  appear  and  testify  before  the  commissioner  named 
in  the  commission,  at  a  speciiied  time  and  place.  [In 
effect  April  16th,  1880.] 

Subpoana—sec.  1985  et  seq, 

§  2037.  If  a  commission  has  not  been  issaed,  and  it 
appear  to  a  judge  of  the  Superior  Court,  or  to  a  justice  of 
the  peace,  by  atiidavit  satisfactory  to  him: 

1.  That  the  testimony  of  the  witness  is  material  to 
either  party; 

2.  That  a  commission  to' take  the  testimony  of  such  wit- 
ness has  not  been  issued ; 

3.  That,  according  to  the  law  of  the  State  where  the 
action  or  special  i^roceeding  is  pending,  the  deposition  Of 
a  witness  taken  under  such  circumstances,  and  before 
such  judge  or  justice,  will  be  received  in  the  action  or 
proceeding;  he  must  issue  his  subpoena  requiring  the  wit- 
ness to  appear  and  testify  before  him  at  a  speciHed  time 
and  place.    [In  effect  April  16th,  1880.] 

§  2038.  Upoii  the  appearance  of  the  witness,  the  judge 
or  justice  must  cause  his  testimony  to  be  taken  in  writ- 
ing, and  must  certify  and  transmit  the  same  to  the  court 
or  judge  before  whom  the  action  or  proceeding^  is  pending, 
in  such  manner  as  the  law  of  that  State  requires. 

ABTICLB  VL 

Genkral  Bules  of  Examihtatiov. 

S  2042.  Order  of  proof,  how  rej^lated. 

k  '2U43.  Witnesses  not  imdor  cxamiuation  may  be  exclad6<L 

§  2044.  Court  may  control  mode  of  interrogation. 

S  2045.  Direct  ana  cross-examination  deUned. 
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VM.  Party  producluff  wltDBBB,  bi 

aM.  WJtneu,  bow  enmlaeil.    ^ 

aei.  Boil  ImgnacheA. 

sxa.  suDe. 

HU.  £vidence  of  eood  cbancter.  wheo  anoiTeil. 

Tan.  WMUDg  sliQwn  to  wltneu  may  be  InipecWiI  by  Bdvem  paiCy. 

§  2042.  The  ordar  of  proof  mnst  be  regulated  by  the 

sound  discietiOD  of  tha  court.    Ordinarily,  the  party  be- 
giDQing  the  case  must  exhaust  hia  eTidence  before  the 
other  party  begins, 
OidST  ofpriMf— coDtrolled  by  coort,  sec.  eOT  and  note:  leopenliii 
■here  auli[iimeiit  *iu  coutnict,  n  Cai.  au'. 


irty,i) 
)thea 


dude  from  the  c  ..... 

>t  at  the  time  under  examinatioD,  eo  tbnt  be  may 
the  testimony  of  other  witnesaes. 
Eiieliitlon  of  wimoMei— proper,  M  Cal.JSl:  dlscTOtlonor  court,  19 
CiL  en :  enact  or  dtubeylng  order  for,  na  CaL  US. 

§  2044.  The  coort  n 

over  the  mode  of  interrngatioD,  e 

as  distinct,  as  little  annoying  to  tuo  ivii-ucbb,  huli  us  cucvl- 
ivefor  the  extraction  of  the  truth  as  may  be;  but  subject 
to  this  rule — the  parties  may  put  snch  pertinent  and  legal 
qneations  as  they  aee  fit.  The  court,  however,  may  stop 
ibe  production  of  further  evidence  upon  any  particular 
point  when  tlie  evidence  upon  it  is  already  ao  full  as  to 
preclude  reasonable  doubt, 

no. J0S5, sues:  stopping (urther teallmouy, saCiLSS. 

§  2045.  The  examination  of  a  witness  by  the  party 
ptoducing  bim  is  denominated  the  direct  esamlnation; 
the  examination  of  the  same  tvitness,  upon  the  aama 
matter,  by  the  adverse  party,  tlie  cross-examination. 
The  direct  examination  must  be  completed  before  the 
cross-examination   begina,   unless   the   court   otherwise  . 

§  2046.  A  question  whiob  suggests  to  the  witness  the 
answer  which  the  examining  party  desires,  la  denominated 
a  leading  or  suggestive  question.  On  a  direct  examina- 
tion, letting  questions  are  not  allowed,  except  in  tlie 
■onnd  discretion  of  the  court,  under  special  circumstances 
makiOB  it  appear  that  the  Interests  of  justice  require  It. 


§§  2047-50         UAXVEB.  OF  PBODUCTIOK. 
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§  2047.  A  witnesa  is  allowed  to  refresh  his  memory 
tespectiDg  a  fact,  by  anything  written  by  himself  or  under 
his  direction  at  the  time  when  the  fact  occurred  or  imme- 
diateljjr  thereafter,  or  at  any  otlier  time  when  the  fact  was 
fresli  m  his  memory  and  he  knew  that  the  same  was  cor- 
rectly stated  in  the  writing.  But  in  such  case,  the  writ- 
ing must  be  produced  and  may  be  seen  by  the  adverse 
party,  who  may,  if  he  choose,  cross-examine  the  witness 
upon  it,  and  may  read  it  to  the  jury.  So,  also,  a  witness 
may  testify  fropti  such  a  writing,  though  he  retain  no 
recollection  of  the  particular  facts,  but  such  evidence 
must  be  received  with  caution. 

Refreshing  memory— 4  Cal.  260;  49  Cal.  166. 
Inspection  of  writing— sliown  to  witness,  sec.  2054. 

§  2048.  The  opposite  party  may  cross-examine  the 
witness  as  to  any  facts  stated  in  his  direct  examination  or 
coDDccted  therewith,  and  in  so  doing  may  put  leading 
questions,  but  if  he  examine  him  as  to  other  matters, 
such  examination  is  to  be  subject  to  the  same  rules  as  a 
direct  examination. 

Cross-examination,  scope  and  extent  of— common  territory,  on,  36 

Cal.  223 :  credibility  of  witness,  attacking.  27  Cal.  68;  39  Cal»  625;  53  Cal. 
42.>,  and  SCO  impeachment:  directUig  attention  of  witness,  46  Cal.  121 : 
discretion  of  court,  36  Cal.  223;  45  Oal.  146;  47  Cal.  194:  forcible  entry 
and  detainer,  36  Cal.  5S0:  Impeachment  by  collateral  question,  63  Cal. 
65.  ll'i:  new  matter,  etc.,  14  Cal.  18;  25  Cal.  212;  30  Cal.  159:  32  Cal.  106: 
objoction,  raising  In  time, 45  Cal.  146:  partv  as  witness,41  Cal.  425:  pro- 
hibiting continuance,  47  Cal.  194:  range  of,  33  Cal.  041;  51  Cal.  75,697:" 
recall  for,  49  Cal.  (3:^2:  60  Cal.  137 :  responsive  to  direct  examination,  5 
Cal.  450:  7  Cal.  561;  14  Cal.  18;  33  Cal.  99;  stopping  further  testimony, 
sec.  2044:  stopping  one's  own  witness,  36  Cal.  223. 

§  2049.  The  party  producing  a  witness  is  not  allowed 

to  impeach  liis  credit  by  evidence  of  bad  character,  but  be 
may  contradict  him  by  other  evidence,  and  may  also  show 
that  he  has  made  at  other  times  statements  inconsistent 
with  his  present  testimony,  as  provided  in  section  two 
thousand  and  fifty-two. 

Scope  of  provision— 30  Cal.  394. 

Discrediting  one's  own  witness— (9  Cal.  384:  when  not  permitted, 
30  Cal.  360:  no  need  of  contradicting  at  time,  22  Cal.  231:  party  made 
one's  witness,  estoppel  as  to,  12  Cal.  308. 

§  2050.  A  witness  once  examined  cannot  be  re-exam- 
ined as  to  the  same  matter  without  leave  of  the  court,  but 
he  may  be  re-examined  as  to  any  new  matter  upon  which 
he  has  been  examined  by  the  adverse  party.  And  after 
the  examinations  on  both  sides  are  once  concluded,  the 
witness  cannot  be  recalled  without  leave  of  the  court. 


jeftVB  u>  gcanted  at  withheld,  in  the  exercise  of  a,  Hound 

liBcretion. 

Bwialll n g  irilnw— In  ciimloal  am,  iv  CaL  6:3 ;  dlscretloa  oE  conrt, 


§  2051.  A  witness  may  be  impeached  by  the  party 
aeainst  whom  ha  was  Called,  by  contradictory  evidence, 
or  by  evidence  that  his  general  reputation  for  truth,  bon-', 
esty,  or  integrity  is  bad,  but  not  by  evidence  of  parcicolar 
wrongful  acta,  escept  tliat  it  may  be  shown  by  the  exam- 
ination of  the  witness,  or  the  record  of  the  judgment,  that 
he  iias  been  convicted  of  a  felony. 

Compare— sec.  lUT. 

ImpsacbiDg  adrerM  wUaea—Omtral  nvalaUm  tad,  pfnoDOl 
ten^e&eiuAraracleiit.MCaL  «Bi  cre<1lbmty'4l  CaL6G;  ta  Cut.  W^  49 

CU.MicIUHtltT,lKk^notnoiuii1.nCaL«3!l;4SCaJ.I>».  i>rruiou 
(n*Mlmar/tfM«,»OU.4U,1il4.ft'n;  WCaLJ&iSlCal.an.  Eatine 
(^msMRntlNBlfi*,  ^ibKif^iii>tt«n.  SI  CM.  tm;  M  Cal.  U.  llh 
HMeboiMter,  tha<>buamrlm]iauJiiiient,Beii.a)S3ii:  laying  fountla- 

§  2052.  A  witness  may  also  be  impeached  by  evidence 
that  h«  has  made,  at  other  times,  statements  inconsistent 
with  his  present  testimony;  but  before  this  can  bedone 
tbe  statements  must  be  related  to  him,  with  tbe  circum- 
Bt&nces  of  times,  places,  and  persons  present,  and  be  must 
ba  asked  whether  he  made  such  statements,  and  if  so, 
allowed  to  explain  them.  If  the  statements  bo  in  writing, 
they  must  be  shown  to  the  witness  before  any  question  is 
pQt  to  him  concerning  tbem. 

lacoUAlfltent  statenunta  of  witnoia— lnip«achnient  iiy  aliowLniT,  Z 
CU-KG;  lUCal.  na.a-^i  17CaLliOS;2l  Cat.SUt;  SS  Cal.  UT:  24  C^Tlil, 
t»i;  saCal.Ki-jj  MCBl.killlCal.  U3i  n  Gal.  138;  19  Col.  86.  IBS;  a 
OaLIM;  M(^.e3Si  ClCsI.UL 

§  2053.  ETldence  of  tbe  good  character  of  a  party  Is 
not  admissible  in  a  civil  Eiction,  norof  a  witness  in  any 
action,  until  tlie  character  of  sucb  party  or  witness  has 
been  Impeached,  or  unless  the  issue  involves  his  character. 


I  tin  proper,  n  C 


Ijiittlng,  nretevant,  Don 


§  2054.  Whenever  a  writing  is  shown  to  a  witness,  It 
may  be  inspected  by  the  opposite  party,  and  if  proved  by 
tbe  witness  must  be  read  to  the  jury  before  his  testimony 
Is  closed,  or  it  cannot  be  read  except  on  recalling  the  wit- 


iff  ibown  to  witnasa— open  to  Inspactlon,  wlie 
!(r.S2Cal.U7:  wberepatlaeT]denca,iOGal.«3Si  n 
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TITLE  V. 
or  TEtB  RIOHT8  AND  DUTUbiB  OF  WIT- 


5  2064. 
§  20G5. 
}^  2U(>6. 
§  20ti7. 

S  2068. 
§  20G9. 
S  2U70. 


Witnesses  bound  to  attend  when  subpoBoaed. 

Witnesses  bound  to  answer  questions. 

Riffht  of  witnesses  to  protection. 

Witnesses  protected  from  arrest  when  attending,  or  going  or 

returning. 
Arrest  to  be  made  void,  and  party  malclng  arrest  liable,  etc 
To  make  affidavit  if  arrested. 
Court  to  disctiarge  witness  from  arrest. 


§  2064.  A  witness,  served  with  a  subpoena,  must  at- 
tend at  the  time  appointed,  with*  any  papers  cmder  liis 
control  required  by  the  subpoena,  and  answer  all  pertinent 
and  legal  questions;  and,  unless  sooner  discharged,  must 
remain  until  the  testimony  is  closed. 

Subpoena— sees.  1985, 1991. 

Answering  questionB— sec.  2065. 

Witnesses— competency,  etc.,  sees.  1878-1884:  examination,  impeach- 
ment, refresliing  memory,  etc.,  sees.  2042-2054. 

§  2065.  A  witness  must  answer  questions  legal  and 
pertinent  to  the  matter  in  issue,  though  his  answer  may 
establish  a  claim  against  himself;  but  he  need  not  give  an 
answer  which  will  have  a  tendency  to  subject  him  to  pun- 
ishment for  a  felony;  nor  need  he  give  an  answer  wnich 
will  have  a  direct  tendency  to  degrade  his  character,  un- 
less it  be  to  the  very  fact  in  issue,  or  to  a  fact  from  which 
the  fact  in  issue  would  be  presumed.  But  a  witness  must 
answer  as  to  the  fact  of  his  previous  conviction  for  felony. 

Witness  implicating  himself— when  privileged  from  answering,  7 
CaL  184;  degrading  answer,  35  CaL  89;  39  CaL  449. 

§  2066.  It  is  the  right  of  a  witness  to  be  protected  from 
irrelevant,  improper,  or  insulting  questions,  and  from 
harsh  or  insulting  demeanor;  to  be  detained  only  so  long 
as  the  interests  or  justice  require  it;  to  be  examined  only 
as  to  matters  legal  and  pertinent  to  the  issue. 

Compare— sec.  2044. 

Detention  of  witness— unreasonable,  constitntional  prohibition  of, 
see  Const.  Cal.  art.  1,  sec.  6. 

§  2067.  Every  person  who  has  been,  in  good  faith, 
served  with  a  subpoena  to  attend  as  a  witness  before  a 


Jllltt^il^ 


§9  2068-70 

court,  judge,  commlsBioner,  referee,  or  otber  person,  in  a 
case  wliere  the  disobedience  of  the  witneaa  may  bo  pun- 
isbed  as  a  contempt,  is  exonerated  from  arrest  In  a  civil 
action  wbila  going  1o  tbo  place  of  attendance,  necesEarily 
remaining  there  and  leturning  therefrom. 
Cigmptio&  from  amM— but  not  from  Dbertog  ordluary  process,  6 

g  206a  The  arrest  of  a  witness,  contrary  to  the  pte- 
ce&ng  section,  is  void,  and  when  willfully  made,  la  a  con- 
tempt of  the  court;  and  the  person  makiogit  is  responsible 
to  the  witness  arrested  for  double  the  amount  of  the  dam- 
iffei  which  may  be  assessed  against  him.  and  is  also  lia- 
ble to  an  action  atthosuitof  the  party  serving  the  witness 
with  a  Eubpoina,  for  the  damages  sustained  by  him  in  ooo- 
leqaence  of  the  arrest. 

OanlBmpt  of  oonit-see  saca.  lim-mi. 

§  2069.  Anofficeri'4notliable to tbepartyfortnaking 
the  arrest  in  ignorance  of  the  facta  creating  the  exonera- 
tion, but  is  liable  for  any  subaequeac  detention  of  (he 
party,  if  ench  part;  claim  the  exemption  and  make  an 
flffi  davit  stating— 

1.  That  he  baa  been  served  with  a  eubpcena  to  attend  as 
a  witness  before  a  court,  officer,  or  otber  person,  epeoiij- 
lug  the  same,  the  place  of  attendance,  and  the  action  or 
proceeding  in  which  the  subpcena  was  issued;  and, 

2.  That  Tie  has  not  thus  beun  served  by  his  own  procure- 
ment, with  the  intention  of  avoiding  an  arrest; 

3.  That  he  is  at  the  time  going  to  the  place  of  attend- 
anCQ,  or  returning  therefrom,  or  remaining  there  in  obe- 
dience to  the  snbpcena. 

The  affidavit  may  be  taken  by  the  officer,  andei 
him  from  liability  for  discharging  the  vr" 

§  2070.  The  court  or  officer  issuing  the  subpceaa,  and 
tlie  court  or  otQcec  before  whom  the  attendance  is  re- 
quired, may  discbarge  the  witness  from  an  arrest  made 
in  violation  of  section  two  thousand  and  sixty-seven. 
If  the  court  have  adjourned  before  the  arrest,  or  beforo 
application  for  the  discharge,  a  judge  of  the  court  may 
grant  the  discharge.    [In  ef^ct  April  IGtb,  1880.] 
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TITLE  VL 

Of  Evidence  in  Farticnlar  Caees,    and 
Miscellaneous  and  General  Provisions. 

Chap.    I.    Evidence  in  particular  cases,  {|  2074-2079. 

n.    Proceedings  to  perpetuate  testimony,  §§  2083- 
2089. 
UL    Administration    of    oaths  and  affinnations, 

§§  2093-2095. 
rV.    General  provisions,  §§  2101-210JL 

[634] 


BTiDEKCE  at  TAxrwuuat  c 


CHAPTER  L 
ITTTDEITCII  Ut  FARTICUIiAR  CA8BS. 


coimniliia  deecrltitlaii  at  laada. 


soDal  property,  is,  If  not  accepted,  equivalent  to  the 
actual  production  and  tender  of  tha  money,  inatrumfnt, 
or  property. 

Offer  lo  oompnimiM- 

TMuler— Bllevtng,  IS  Cl 


aaCal.M 


b.iatta. 


§  2OT5,  Whoever  pays  money,  or  delivers  an  instru- 
meiit  or  property,  is  entitled  to  a  receipt  therefor  from 
tbe  person  to  whom  the  payment  or  delivery  is  made, 
and  may  demand  a  proper  signature  to  such  receiplf  aa  a 
condition  of  the  payioent  ordelirery. 

§  2D7G.  The  person  to  whom  a  tender  Is  made,  muBt,  at 
tbe  time,  specify  any  objection  he  may  have  to  the  money, 
instrument,  or  property,  or  he  must  be  deemed  to  have 
waived  it;  and  if  the  objection  be  to  the  amount  of  money, 
the  terms  of  the  instrument,  or  the  amount  or  kind  of 
propettyi  he  must  specify  the  amount,  terms,  or  liind 
which  he.reqniree,  or  bo  precluded  from  objecting  after* 

§  2077.  ThefoUowingaretherulesforconstructingthe 
descriptive  part  of  a  conveyance  of  real  property,  when 
the  construction  is  doubtful  and  there  are  no  other  anSi- 
>  determine  it ; 


1.  Where  there  are  certain  definite  and  ascertained  par- 
ticulars In  the  description,  the  addition  of  others  which 
are  iadeSnIte.  unknown,  or  false,  does  not  frustrate  the 
conveyance,  but  it  is  to  be  construed  by  the  first  men- 
tioned particulars ; 

2.  When  permanent  and  visible  or  ascertained  bounda- 
ries or  monuments  are  inconsistent  with  the  i 
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§§  2078-9   EVIDENOE  IN  PARTICULAB  CASES.  6^ 

S^JSlL®^*^®'*^^  ^*°®^'  angles,  or  surfaces,  the  boundaries 
or  monuments  are  paramount;  vriuA««i:ic» 

«;o^;^^*®*^S?^  diflferent  measurements  which  are  incon- 

?w  ^f  r^^  ^^^^  ^^^®u^'  *^?*  ^^  angles  ia  paramount  to 
f^wif^'^^^'^^^N^^^^^atof  Hues  paramount  to  both; 

4.  Whenaroad,  or  Stream  of  water  not  navieable  is  the 

ro."H°nftL?>f  •'¥*?  r/  *^^  ^^^^^^  *o  the  mfddle  of  thi 
v^tl^r^®  ^^^^.^"^^^  the  stream  are  included  in  the  con- 
7«  iTfi^i^?'  except  where  the  road  or  thread  of  the  stream 
IS  held  under  another  title ;  t^A^aau 

.rronfn?f^^"  tide- Water  is  the  boundary,  the  rights  of  the 
grantor  to  ordinary  high-water-mark  are  included  in  the 

tki/ir.^^^-..  ^^^'^  ^  navigable  lake,  where  there  is  no 
nde,  13  the  boundary,  the  rights  of  the  grantor  to  low- 
water-mark  are  included  in  the  conveyance: 
*.r.n«jy  •  ^-^^^  description  refers  to  a  map,  and  that  ref- 
?hpm  if'?f?''''''^''If''KY^*^  ^^l^^r  particulars,  it  controls 
tv  o^ol'*  ?PP^^^  that  the  parties  acted  with  reference  to 
the  map;  otherwise,  the  map  is  subordinate  to  other  defi- 
nite and  ascertained  particulars.  [In  effect  July  1st,  1874.] 

24?a?'^Ii?.*^9Trl?  oo^f  T.7^o'i*'^";^^"^*^"^"<'°  of,  sec.  1860;  10  Cal.  189; 
li^  606- 37'raftV9?^?off?j  ^^,o^.?. „  386;  30  Cal.  468;  34  Cal.  334;  36  Cal 

E5  ^l^""^'  4'^'  4»  Cal.  69:  50  Cal  hi.  429;  51  6al  125  198'  5^  bS  S^' 
600  579. 60.5.    Sherman r.  kcCarthy  March  3rdf  1880^^^  vt  C  L  J  M-' 

M?^?7^n'^;^I?^o}'^l^®^'^^*®  particulars  prevail-10  Cal.  621;  16  OaL 

^.' *^ai.  l<»,  d8b;  32  Cal.  11,219;  34  Cal.  334*  37  Cal  i.lfi-  <18  Pal  ^«i .  ^  ri«i* 
612:  43  Cal  219;  47  Cal.  67;  50bal.  376.  429;  k  &   44^^^ 
and  see  Black  v.  Sprague,  Marcli  6tli;  1880. 5  PacTc.  l!  jr92.  ' 

Subdivision  3.   Lines  and  angles  prevail— 22  Cal.  502. 

a3^PV^}^^^^  ^"   Reference  to  map— 10  Cal.  589'  24  Cal  4-^'».  vtnoi 

thft!ny?i.4Vdue.°^  compromise  is  not  an  admission 

Offer  to  compromise-after  suit  brought.,  sec.  997. 

§  2079.  In  an  action  for  divorce  on  the  cround  of 
adultery,  a  confession  of  adultery,  whether  in  or  out  of  the 
Pjeadmgs^  IS  not  of  itself  sufficient  to  justify  a  judgment 

Divorce-generaUy,  sec.  76,  subd.  4,  note. 
allyfJe^aMubd?!"^"  corroborated,  41  Cal.  103:  as  evidence  geneiw 


CHAPTER  n. 


I  ma.  Krldencs  may  Iw  perpetuated. 
tun.  Manner  ot  application  for  order. 
im.  NoclcB  of  time  andnlace  to  be  glren. 
wm.  Uannerof  taklngtEeOepasltloii. 
a»T.  DeposltloQ  to  ijelled. 
iom.  WJien  Uie  evidence  uisy  be  pniduced. 
S  WW.  EBect  ol  tbe  deposition. 

§  2083.  The  testimony  of  a  witness  may  be  taken  and 
perpetuated  as  provided  in  this  chapter. 

§  2084.  The  applicant  must  produce  to  a  jud|ce  of  tlie 
Superior  Court  apetition,  vitrified  by  the  oath  of  the  appli- 
cant, stating: 

1.  That  the  applicant  expects  to  be  a  party  to  an  action 
in  a.  court  in  this  State,  and,  in  such  case,  the  names  of 
the  persons  whom  he  expects  will  be  adverse  parties;  or, 

2.  That  the  proof  of  some  fact  is  necessary  to  perfect 
the  title  to  property  in  which  he  is  interested,  or  to  estab- 
lish marrlase.  descent,  heiiship,  or  any  other  matter  which 
may  hereafter  become  material  to  establish,  though  no 
Bait  may  at  the  time  be  anticipated,  or,  if  anticipated,  he 
may  not  know  the  patties  to  such  suit;  and, 

3.  The  name  of  the  witness  to  be  examined,  his  place  of 
residence,  and  a  general  outline  of  the  facts  expected  to 
ba  proved.  The  judge  to  whom  such  petition  is  presented 
must  make  an  order  allowing  the  examination,  and  desig- 
nating the  officer  before  whom  the  same  must  be  taken, 
and  nrescrlbing  the  notice  to  be  given,  which  notice,  if  the 
parties  expectant  are  known  and  reside  In  this  State, 
must  be  personally  served,  and  if  unknown,  such  notice 

be  served  on  the  clerk  of  the  county  where  the  prop- 


flrtj  to  be  afiected  by  auch  evidence  is  situated, 

C[e  making  tbe  order  resides,  as  may  be  directed  by 
,  and  by  publication  thereof  in  some  newspaper,  to  b.i 
designated  by  the  judge,  for  the  same  period  required  for 
the  pablicatlon  o(  summons.  Tlie  judge  must  also  desig- 
nate In  his  order  tbe  cleik  of  the  county  to  whom  tho 
deposition  must  be  returned  when  taken.  [In  effect 
April  16tb,  1880.] 

Coat  CIV.  Pboc— JM. 


§§  2085-8  TO  PEBPETUATE  TESTIMONY.  638 

§  2085.  The  person  appointed  by  the  judge  to  take 
the  depositions  is  authorized,  if  a  resident  of  this  State, 
on  receiving  a  copy  of  the  order  of  the  judge,  and  of  the 
notice  prescribed  in  the  last  section,  with  proof  of  its  per- 
sonal service  or  publication — or,  if  a  resident  without  the 
State,  on  receiving  the  commission  mentioned  in  the 
next  section,  with  proof  of  like  service  of  publication  of 
«       -     *"  the  notice — to  take  the  deposition  of  the  witness  named  in 

{,  .t  the  order  of  the  judge,  or  in  the  commission,  or,  if  more 

than  one  witness  is  thus  named,  of  such  of  them  as  ap- 
pear before  him,  at  the  time  designated,  and  the  taking 
of  the  same  may  be  continued  from  time  to  time.  [In 
effect  July  1st,  1874.] 

§  2086.  The  examination  must  be  by  question  and  an- 
swer, and  if  the  testimony  is  to  be  taken  in  another  State, 
it  must  be  taken  upon  a  commission  to  be  issued  bv  the 
judge  allowing  the  examination,  under  the  seal  of  the 
court  of  which  he  is  judge,  and  upon  interrogatories,  to  be 
settled  in  the  same  manner  as  in  cases  of  depositions 
taken  under  commission  in  pending  actions,  unless  the 
parties  expectant,  if  known,  otherwise  agree.  If  such 
parties  are  unknown,  notice  of  the  settlement  of  the  in- 
terrogatories shall  be  published  in  some  newspaper  for 
such  time  as  the  judge  may  designate.  The  deposition, 
when  completed,  must  be  carefully  read  to  and  subscribed 
by  the  witness,  then  certified  by  the  officer  or  person  tak- 
ing the  same,  and  shall  then  be  sealed  up  and  delivered  or 
transmitted  to  the  clerk  of  the  county  designated  in  the 
order  of  the  judge  allowing  the  examination,  who  shall 
tile  the  same  when  received.  The  judge  allowing  the  ex- 
amination shall  file  with  the  clerk  the  order  for  the  exam- 
ination, the  petition  on  which  the  same  was  granted,  with 
proof  of  service  of  the  order  and  notice.  [In  effect  July 
1st,  1874.] 

§  2087.  The  petition  and  order,  and  papers  filed  by  the 
judge  as  provided  in  section  two  thousand  and  eighty- 
six,  or  a  certified  copy  thereof,  are  prima  facie  evidence  of 
the  facts  stated  therein  to  show  compliance  with  the  pro- 
visions of  this  chapter.    [In  effect  July  1st,  1874.] 

§  2088.  If  a  trial  be  had  between  the  parties  named  in 
the  petition  as  parties  expectant,  or  their  successors  in 
interest,  or  between  any  parties  wherein  it  may  be  mate- 
rial to  establish  the  facts  which  sucli  depositions  prove,  or 
;■  'tend  to  prove,  upon  proof  of  the  death  or  insanity  of  the 

i*  witnesses,  or  that  they  cannot  be  found,  or  are  unable,  by 

reason  of  age  or  other  infirmity,  to  give  their  testimony, 
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3  2089 

the  depositlonH  or  copiea  thereof  may  te  used  by  either 
fBity.suhject  to  all  legal  objections;  bnt  if  the  patties 
attended  at  the  examination,  no  objection  to  the  form  of 
aa  interroKaMrr  can  he  made  at  the  trial,  nnless  the 
same  was  stated  at  the  examination.  [In  effect  July  let. 
1374,] 
*§  2089.  The  depceition  so  taken  and  isad  in  evidenTo 
has  the  same  effect  as  the  oral  testimony  of  the  witness, 
and  no  other,  and  every  objection  to  the  witness  or  to  tlio 
relevancy  of  any  question  put  to  him,  or  of  any  ansner 
given  by  him,  may  he  made  in  the  aame  manner  aa  if  lie 
irera  examined  orally  at  the  trial. 
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OATHS  Aia>  AFFIBMATIOm. 
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CHAPTER  in. 

ADMINISTRATION    OF    OATHS    AND 
AFFIRMATIONS. 


$  2093. 
§  2094. 
S  2095. 
S  2096. 
S  2097. 


Judicial  and  certain  officers  authorized  to  administer  oaths. 

Form  of  ordinary  oath  to  a  witness. 

Form  may  be  varied  to  suit  witness'  belief. 

Same. 

Any  person  who  prefers  It  may  declare  or  affirm. 


Administration  of  oaths— by  whom,  sec.  128,  snbd.  7:  sec.  177,  sabd. 
4 ;  roliticn)  Code,  sees.  1028, 4118 :  by  clerk  for  court,  48  CaL  197 :  prelim- 
inary questions,  49  Cal.  383. 

§  2094.  An  oath,  or  affirmation,  in  an  action  or  pro- 
ceeding, may  be  administered  as  follows,  the  person  who 
swears,  or  affirms,  expressing  his  assent  when  addressed 
in  the  following  form:  *'You  do  solemnly  swear  (or  af- 
firm, as  the  case  may  be)  that  the  evidence  you  shall  give 

in  this  issue,  (or  matter)  pending  between and , 

shall  be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  so  help  you  God."    [In  effect  July  Ist,  1874.] 

§  2095.  "Whenever  the  court  before  which  a  persoi^  is 
offered  as  a  witness  is  satisfied  that  he  has  a  peculiar 
mode  of  swearine,  connected  vrith,  or  in  addition  to  the 
usual  form  of  administration,  which,  in  his  opinion,  is 
more  solemn  or  obligatory,  the  court  may  in  its  discre- 
tion, adopt  that  mode. 

f2096.  When  a  person  is  sworn  who  believes  in  any 
er  than  the  christian  religion,  he  may  be  sworn  accord- 
ing to  the  peculiar  ceremonies  of  his  religion,  if  there  be 
any  such. 

§  2097.  Any  person  who  desires  it  may,  at  his  option, 
instead  of  taking  an  oath,  make  his  solemn  affirmation  or 
declaration,  by  assenting,  when  addressed  in  the  follow- 
ing  form:  "You  do  solemnly  affirm  (or  declare)  that," 
etc.,  as  in  section  two  thousand  and  ninety-four.' 


OHAPTBB  rv. 

aiansRAi.  provisionb. 

1  be  decided  liy  Che  Jury,  uxi  the  eTldence 


iilOJ.  Bueatlons  of  fail  i)y  court  orreferee. 
21IM.  floneys  paid  Into  coort. 

i  2101.  All  qaestiana  of  fact,  where  the  trial  ia  by 
iiiry,  other  than  tljose  mentioned  in  the  next  eection,  are 
to  be  decided  by  the  jury,  and  all  evidence  thereon  is  to 
be  addressed  to  them,  exocpC  when  otherwise  provided 
by  this  Code.    [In  effect  July  1st,  1874.] 


HCal.xe;2iCid. 


llay^ 
awTan 


>ta:  limdolent  iDtsDt,  CMI  CoOe,  «ec.  34 
i,iato.MCal.«I9,Hl;  tllCal.U;  Dal3>iice.i;iuu.iiitii  kk^m. 
■  M:  ptenuupciona  of  fact,  01  Cal.  MS. 

9  3102.  All  questlona  of  law,  including  tbe  admissi- 
bility of  testimony,  the  facts  preliminary  to  such  admis- 
sion, and  the  construction  o(  statutes  and  other  wriciDBS, 
and  other  rules  of  evidence,  nre  to  he  decided  by  the 
court,  and  all  discussions  of  law  addressed  to  it.  Wben- 
Gver  the  knowledge  of  the  court  19,  by  this  Code,  made 
evidence  of  a  fact,  the  court  is  to  declacesuch  knowledge 
to  tbe  jury,  who  are  bound  to  accept  it. 

FrovincsDf  oonrt-euestlDnBof  ]aw.«Cal.  til;  13  Cal,  !T,  SET:  MCiL 
iSS;  3eCtU,M«i  34  CaJ.4tU;  M  Cnl.  IWi  MCal.SU;  19CaL233;  63  CoL 
IMi  admlnlbllltyotaviaence.elclCal.  ICii;  21CsL939;  ITCiLlMi  U 
CbLW:  COOSlTUCtloIloC  WIlttllg3,39CBl.e::!  M  Col.  K. 

Knowledgaoflhsconn— ecopa  or  judicial  aotli:a,Mc.lS7S and noUo. 
§  2103.  Tbe  provisions  contained  In  this  part  of  the 
Codo  respecting  tbe  evidence  on  a  trial  before  a  jury,  ace 
equally  applicable  on  the  trial  of  a  question  of  fact  before 
a  coon,  referee,  or  other  officer. 

paid  into  or  deposited 
.__ ■ed  to  the  clerk  in  per- 
son, or  to  aucb  of  his  deputies  as 

ized  liy  hU  appointment  in  wTit._„ 

He  most,  uuleas  otherwise  directed  by  law,  deposit  ii 


with  the  county  treasurer,  to  be  held  by  bini  a 
tli8  ordpr  of  the  court.  The  treasurer  shall  k 
fund  distinct,  and  open  an  account  Trlth  each, 
pointment  shall  bo  filed  witb  tbo  connly  treasi 
shall  exhibit  It,  and  give  to  eacb  person  a.pplyin 
same  a  ceitiQed  copy  of  the  Bame.  It  abalt  lie 
until  a  revocation  in  writing  Is  filed  witb  tli 
treasurer,  who  ehail  thereupon  write  "revoked 
^s  the  face  of  the  appointment.    [In  effect 


1874.] 
Dspuitiiioc 
DepcHitvlib 


coiTBspondliiff  proi 


INSOLVENT  ACT. 


INSOLVENT  ACT  OF  1880. 


ARTICLE  1, 


QBNBRAIi  STTBJIiCT  OF   TUB  ACT. 

§  1.  Every  iiuiolTent  debtor   may,   apon   complianea 
With  tbe  |irOV)8iona  of  tbls  Ant.  hA  ilinrriAnrAii  frnin  bin 

debts  and  liabilities.    TIjIs  a 

be  cited  as  tlie  Insolvent  Act  of  aigbtaeu 

SMd  conitmctlDn-I  CsL  (!Si  t  CtO.  418;  91  Cal.  167. 
IiiBalTeitc7  dediioiu— aec  ISSSa. 
BspsUlns  clania— sec  SS. 

Snnaiuion— of  State  losolvent  Iswi  b;  Federal  Bankropt  Lav, 
-    -1  -  -     Read,  jidjaltli.lsaOi  LewU  g.SuitaCluaCaaii^Ooiirb 


Sept.  Ird,  lew. 


ABTICLE  H. 


TOI.TTNTART    INBOLVZHTCT. 

§  2.  An  Iniolvent  debtor,  owing  debts  exceeding  In 


X  months  nej^  pre- 


and  effects 

for  tbe  benefit  of  his  creditors,  and  bis  desire  to  obtain  a 
discharge  from  hla  debts  and  liabilities,  and  shall  annex 
thereto  a  schedule  and  inventor?,  and  valuation,  in  com- 
pliance with  the  pto  visions  of  tbisact.  ThelilinsoCBuch 
petition  shall  he  an  act  of  Insolvency,  and  thereupon 
■ach  petdtlouer  shall  be  adjudged  an  insolvent  debtor. 

Fnitlan— rvqnlslte),  B  CsL  44;  19  Cal.  183:  11  CsL  WS;  and  SM  naiC 
Bote:  KoendmeDt,  aeo.  Bn!  33C»L38:  ob]ecUoiis,taUUi{r> «<?''■>"' 

RaflidMui*— six  months  la  county,  avenlns  In  petition,  10  CnL  Uli 
'6*B' 


§§3-5 


VOLUNTARY  INSOLVENOT. 
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83  Cal.  530, 540;  34  Cal.  92;  and  compare, 28  Cal.  599:  fi:ezieTal]y,  see  Code 
Civ.  Proc.  sec.  198,  subd.  I72. 

Superior  Court— jurisdiction  of  proceedings  in  ii^solvency.  Code 
Civ.  Proc.  sec  76,  subd.  4. 

§  3.  Said  schedule  must  contain  a  full  and  true  state- 
ment of  all  bis  debts  and  liabilities,  exhibiting  to  the  best 
of  bis  knowledge  and  belief  to  whom  said  debts  or  liabil- 
ities are  due,  the  place  of  residence  of  his  creditors,  and 
the  sum  due  to  each;  the  nature  of  the  indebtedness  or 
demand,  whether  founded  on  written  security,  obligation, 
contract,  or  otherwise;  the  true  cause  and  consideration 
thereof,  and  the  time  and  place  when  and  where  said  in- 
debtedness accrued,  and  a  statement  of  any  existing 
pledge,  lien,  mortgage,  judgment,  or  other  security  for 
the  payment  of  the  same. 

Schedule— contents  of,  10  Cal.  418, 483;  14  Cal.  173;  19  Cal.  162:  33  Cal. 
630:  objections  to,  sec.  50»;  22  Cal.  38;  31  Cal.  328;  32  Cal.  406;  34  CaL  92. 

§  4.  Said  inventory  must  contain  an  accurate  descrip- 
tion of  all  the  estate,  both  real  and  personal,  of  the  peti- 
tioner, including  his  homestead,  if  any,  and  all  property 
exempt  by  law  from  execution,  and  where  the  same  is 
situated,  and  all  incumbrances  thereon. 

Inventory— see  Schedule,  sec.  3n. 

§  5.  The  petition,  schedule,  and  inventory  must  be 
verified  by  the  affidavit  of  the  petitioner  annexed  thereto, 

and  shall  be  in  form  substantially  as  follows:  I, ,  do 

solemnly  swear  that  the  schedule  and  inventory  now  de- 
livered by  me  contain  a  full,  perfect,  and  true  discovery 
of  all  the  estate,  real,  personal,  and  mix^d,  goods  and 
effects  to  me  in  any  way  belonging;  all  such  debts  as  are 
to  me  owing,  or  to  any  person  or  persons  in  trust  for  me, 
and  all  securities  and  contracts,  and  contracts  whereby 
any  money  may  hereafter  become  payable,  or  any  benefit 
or  advantage  accrue  to  me  or  to  my  use,  or  to  any  other 
person  or  persons  in  trust  for  me;  that  I  have  no  lands, 
money,  stock,  or  estate,  reversion  or  expectancy,  besides 
that  set  forth  in  my  schedule  and  inventory;  that  I  have, 
in  no  instance,  created  or  acknowledged  a  debt  for  a 
greater  sum  than  I  honestly  and  truly  owe;  that  I  have 
not,  directly  or  indirectly,  sold,  or  otherwise  disposed  of, 
or  concealed  any  part  of  my  property,  effects,*  or  con- 
tracts; that  I  have  not  in  any  way  compounded  with  my 
creditors  whereby  to  secure  the  same,  or  to  receive,  or  to 
expect  any  profit  or  advantage  therefrom,  or  to  defraud 
or  deceive  any  creditor  to  whom  I  am  indebted  in  any 
manner.    So  help  me  God. 

Signature— to  petition  and  schedule,  19  Cal.  162;  82  CaL  406. 


^^. 


HT 


TOLimABV  raSOt-VKNOY. 
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8  6.  UponMcetrlag  and  filii^;  such  petition,  ichedule, 
sutl  inTe&toTy,  the  court  shall  make  an  order  declaTing 
tlia  petitioner  iaaolveot.  and  directing  the  ebeiiff  of  tbe 
county  totaka  possession  of  all  tlia  estate,  real  and  per- 
sonal, of  the  debtor,  except  such  as  may  be  by  law  ex- 
empt from  execution,  and  oC  all  his  deeds,  voucliers,  books 
of  account,  and  papers,  and  to  keep  the  same  safelr  until 
the  appointment  oi  an  aasiKnee.  Said  order  Hball  further 
forbid  the  payment  of  any  debts  and  the  delivery  of  any 
property  belonging  to  such  debtor,  to  him,  or  for  hia 


slgneea  of^the  estate,  which  shall  not  be  less  than  thirty 
duys  after  the  making  of  said  order,  and  shall  designat.: 
a  newspaper  or  newspapers  of  general  circulation  in  wbich 
publication  thereof  shaJl  bo  made,  Upon  the  grantiDg  of 
said  order,  all  proceedings  against  the  said  insolvent  shall 
be  stayed. 

DBpoail  oi  books,  ato — aec  H. 

Not  less  than  thirt*  dsn— notice  ol  creditors'  meetlui,  M  CaL  in : 
WUSOD  I.  H19  CieOlton,  July  atb,  ISSO,  1  Fac.  C.  L.  J.  6^2. 

Older  ttaylBCBTDceedings— operates  from dste.llCal.Hi  ealone- 
mentor.  Handy  i>.  Eamome,  Jan.  iscb,  1^,  iPacCL.  J.  tm. 

Oomblning   proceedings— nudet  tbla  aectlan,  and  Isgolng  trnm 


id  order  shall  immediately  be  pub- 
<jf  said  conit,  in  the  newspaper  or 
«d  therein,  asoftenas  thenetrapaper 
;  meeting  of  creditors,  and  be  served 
1 1  by  United  States  mail,  postage  pre- 


by  tlio  clerk  lortli 
paid,  or  personall 
Ole.  The  order  i 
tdon  thereof  in  n, 
city  and  county,  i 
one,  and  if  theru 


.  .  _  all  creditors  named  in  the  sched 
It  ^idjudioatioD  shall  direct  the  publics- 
iK^\rspaper  published  iu  the  county,  or 
II  whiab  the  petition  is  tiled,  if  there  be 
L>(j  none,  inanuwspa|>er  published  ncar- 
>~.  I  r  city  and  county ;  provided,  that  nu 
iuLi  upon  creditors'  petition  slioll  be  ei- 
r<j  3rst  be  deposited  with  the  clerk,  in 
^iiiii  cost  of  commencing  said  proceed- 
oiicy  sufficient  to  defray  the  cost  of  thr.' 
■il  jy  the  court,  and  ten  cents  for  each 
to  or  served  on  the  creditors,  whicli 
constituted  tlio  legal  fee  of  the  clerl: 
ivice  required  In  this  aectioa. 

.  'ladlctJoDiU  importance, 
proof  ot.  s\  rni.  -uti:  .til  iTni.  .'urti  i 
lln.P 
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Service  by  mail— compare  as  to  deposit  of  summons.  Code  CIt 
Proc.  sec.  413;  9  Cal.  616;  33  Cal.  605. 

41o'Yu°'^^  service— compare  as  to  summons,  Code  Civ.  Proc.  sees. 

ARTICLE  ni. 
INVOLUNTARY  INSOLVENCY. 

§  8.  An  adjudication  of  insolvency  may  be  made  on 
the  petition  of  five  or  more  creditors,  residents  of  this 
State,  whose  debts  or  demands  accrued  in  this  State,  and 
amount  in  the  aggregate  to  not  less  than  five  hundred 
dollars;  providedy  that  said  creditors,  or  either  of  them, 
have  not  become  creditors  by  assignment  within  thirty- 
days  prior  to  the  filing  of  said  petition.    Such  petition  * 
must  be  tiled  in  the  Superior  Court  o^  the  county,  or  city 
and  county,  in  which  the  debtor  resides  or  has  his  place 
of  business,  and  must  be  verified  by  at  least  three  of  the 
petitioners,  setting  forth  that  such  person  is  about  to  de- 
part from  the  State,  with  intent  to  defraud  his  creditors  • 
or  being  absent  from  the  State  with  such  intent,  re^ 
mains  absent;  or  conceals  himself  to  avoid  the  service 
of  legal  process;  or  conceals,  or  is  removing  any  of  his 
property  to  avoid  its  being  attached  or  taken  on  legal 
process;  or  being  insolvent,  has  suffered  his  property  to 
remain  under  attachment,  or  legal  process,  for  four  dayd  • 
or  has  confessed,  or  offered  to  allow  judgment  it  favor  of 
any  creditors;  or  willfully  suffered  judgment  tci^e  taken- 
agamst  him  by  default;  or  has  suffered,  or  protjured  his 
property  to  be  taken  on  legal  process,  with  intent  to  give 
a  preference  to  one  or  more  of  his  creditors;  or  has  mad^e 
any  assignment,  gift,  sale,  conveyance,  or  transfer  of  his 
estate,  property,  rights,  or  credits,  with  intent  to  delay, 
defraud,  or  hinder  his  creditors;  or  in  contemplation  of 
insolvency,  has  made  any  payment,  gift,  grant,  sale,  con- 
veyance, or  transfer  of  his  estate,  propertv,  rights,  or 
credits  5  or  has  been  arrested  and  held  in  custody  by  vir- 
tue of  any  civil  process  of  court  founded  on  any  debt  or 
demand,  and  such  process  remains  in  force,  and  not  dis- 
charged by  payment,  or  otherwise,  for  a  period  of  four 
days ;  or  being  a  merchant  or  tradesman,  has  stopped  or 
suspended,  and  not  resumed  payment  within  a  period  of 
forty  days  after  maturity  of  any  written  acknowledg- 
ment of  indebtedness,  unless  the  party  holding  such  ac- 
knowledgment has,  in  writing,  waived  the  right  to  pro- 
ceed under  this  subdivision;  or  being  a  bank,  or  banker, 
\i  JSent,  broker,  factor,  or  commission  merchant,  has  failed 

for  forty  days  to  pay  any  moneys  deposited  with  or  re- 


f- 


tSBOLVENOY.  gg  9-10 

'  Ecired  by  hicQ  In  a  fidnclary  capacity,  upon  demaDd  ol 
payment,  exceptiog  saviiigs  and  loan  banka.  oi  associa- 
tioaa.  who  loan  the  money  of  their  atockholderB  and  de- 
positors on  real  estate,  and  provide  in  their  by-lawa  for 
the  repayment  of  such  deposits.  The  petitioners  may, 
from  time  to  time,  amend  and  correct  the  petition,  so  that 
die  same  shall  conform  to  tbe  facts,  by  leave  of  tbe  court 
before  viUich  the  proceedings  are  pendiufi',  but  nothing  in 
this  section  shall  oe  construed  to  invalidate  any  loan  of 
actual  value,  or  tbe  secuiity  therefoi,  made  in  Kood  faith 
upon  a  secnrity  taken  In  good  faith  on  the  oocasioa  of  the 
making  of  such  loan;  the  said  petition  shall  be  accompa- 
nied by  a  bond  ivith  two  sureties  in  the  penal  sum  of  at 
least  five  hundred  dollara,  conditioned  that  if  the  debtor 
should  not  be  declared  an  insolvent,  the  petitioners  will 
pay  all  costs  and  damages,  including  a  reasonable  attor- 
ney's fee.  thattbe  debtor  may  sustain  by  reason  of  the  fil- 
ing of  said  petition.  The  court  may,  upon  motion,  direct 
the  fUing  of  an  additional  bond  with  different  sureties 
^ben  deemed  necessary. 

nunmcHiB.  Code  CIt.  Pioc  sec.  113;  8  Cal.  Mj  12  CaL  283; 


g  9.  Upon  the  filing  of  aooh  creditors'  petition,  the 
court  sball  issue  an  order  requiring  such  debtor  to  show 
cause,  at  a  time  and  place  to  be  lised  by  said  court, 
why  be  should  not  be  adjudged  an  insolvent  deblor,  and 
at  the  same  time,  or  thereafter,  upon  good  cause  shown 
therefor,  said  court  may  make  an  order  forbidding  the 
payment  of  any  debts,  and  the  delivery  of  any  property 
befongingto  such  debtor  to  him  or  for  his  use,  or  the  trans- 
fer of  any  property  by  him. 

OrdsT  forblildiDS  parment,  elc— aee  sec.  «:  lulunctlon  geaenUI;, 
compare  Code  Civ,  Froc.  sec.  Sii  ciiei, 

§  10.  A  copy  of  said  petition,  with  a  copy  of  the  or- 
der to  sbow  cause,  shall  be  served  on  the  debtor,  in  the 
same  manner  as  is  provided  by  law  for  tbe  service  of  sum- 
mons in  civil  actions,  hut  such  service  shall  bo  made  at 
least  ten  days  before  the  time  fixed  for  tbe  hearing;  jjro- 
ridsd,  that  if,  for  any  reason,  the  service  is  not  made,  the 
order  may  be  renewed,  and  the  time  aud  place  of  beariDs 
changed;  or  by  a  supplemental  order  by  the  court,  or  if 
Com  Civ.  Fboo.— OS. 


Il-i4 


unroitUirrABz  insoi:.ysnoy. 
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Bach  debtor  cannot  be  found,  or  Mb  place  of  abode  ascer- 
tainedy  service  shall  be  made  by  publication  as  is  pro- 
vided in  the  Code  of  Civil  Procedure  for  service  of  sum- 
mons by  publication. 

Service  of  Bnmmons-^ln  civU  actions,  Code  Civ.  Proe.  sec.  411  and 

notes. 

Publication  of  Bommons— Code  Civ.  Proc.  sees.  412, 413  and  notes. 

§  11.  At  the  time  fixed  for  the  hearing  of  said  order  to 
show  cause,  or  such  other  time  as  it  may  be  adjourned  to, 
the  debtor  may  demur  to  the  petition  for  the  same  causes 
as  is  provided  for  demurrer  in  other  cases  by  the  Code  of 
Civil  Procedure.  If  the  demurrer  be  overruled,  the  debtor 
shall  have  ten  days  thereafter  in  which  to  answer  the  peti- 
tion. If  the  debtor  answer  the  petition,  such  answer 
shall  contain  a  specific  denial  of  the  material  allegations 
of  the  petition  controverted  by  him,  and  shall  be  verified 
in  the  same  manner  as  pleaaings  in  civil  actions;  and 
the  issues  raised  thereon  may  be  tried  with  or  without  a 
jury,  according  to  the  practice  provided  by  law  for  the 
trial  of  civil  actions. 

Demurrer— Code  Civ.  Proc.  sec.  490  and  notes. 

Answer  after  demurrer— overruled,  compare  Code  Civ.  Proc  sec. 

472  and  note. 

Contents  of  answer— compare  Code  Civ.  Proc.  sec.  437  and  notes. 
Verification  of  pleadings— Code  Civ.  Proc.  sec.  446  and  notes. 
Trial  of  civil  actions— Code  Civ.  Proc.  sees.  fi88-^l. 

§  12.  If  the  respondent  shall  make  default,  or  if,  after 
a  trial,  the  issues  are  found  in  favor  of  the  petitioners, 
the  court  shall  make  an  order  adjudging  that  said  respond- 
ent is,  and  was  at  the  time  of  filing  the  petition,  an  in- 
solvent debtor,  and  shall  require  said  debtor,  within  such 
time  as  the  court  may  designate,  to  file  in  court  the  sched- 
ule and  inventory  provided  for  in  sections  three  and  four 
of  this  act ;  and  thereupon  all  proceedings  shall  be  had 
in  said  matter  in  the  same  manner  as  if  said  debtor  had 
volutarily  filed  his  petition. 

§  13.  If,  upon  such  hearing  or  trial,  the  issues  are 
found  in  favor  of  the  respondent,  the  proceedings  shall 
be  dismissed,  and  the  respondent  shall  recover  costs  from 
the  petitioning  creditors  in  the  same  manner  as  on  final 
judgment  in  civil  actions. 

Costs— In  civil  actions,  Code  Civ.  Proc.  sec.  1021  et  seq. 

§  14.  If  the  debtor  has  failed  to  appear  after  service, 
personally  or  by  publication,  or  is  absent,  or  cannot  be 
found,  the  schedule  and  inventory  may  be  prepared  by 


AETICLE  IV. 

AsaiaHSEs. 

§  15.  At  a  mitetiiiK  of  the  creditors,  in  opea  court, 
those  having  proven  tueir  claims,  by  Qlinga  verified  state' 
meat  sliowiug  the  amount,  nature,  and  security,  if  aay, 
shall  proceed  to  i.he  election  of  oneasaleneo.  Tbe  assignee 
stall  be  a  resident  of  the  county  wHero  the  inBolvent 
resides,  or  where  he  has  carried  on  his  business.  lu  elect' 
ing  an  aaaienee,  tlie  opinion  of  the  majority  in  amount  o( 
claims  shall  prevail.  The  clerk  of  the  court  shall  keep  o 
mlnut«  of  the  deliberations  of  said  crediMrs,  and  ol  the 
election  and  appointment  of  an  assigaee,  and  enter  the 
same  upon  the  records  of  the  courC.  The  assignee  shall 
file,  within  iivo  days,  unless  the  time  be  extended  by  tha 
court,  with  the  clerk,  a  bond,  in  an  amount  to  be  lised  by 
the  court,  to  the  State  of  California,  witb  two  or  more 
Bofacient  sureties,  approved  by  the  court,  and  coDditioned 
for  the  faithful  nerformancu  of  the  duties  devolving  upon 
him.  The  bond  shall  not  be  void  upon  the  first  recovery, 
bnt  may  be  sued  upon  from  time  to  time  by  any  creditor 
aggrieved,  fnliis  own  name,  until  the  whole  penalty  is  ex- 
hausted. The  sureties  on  such  bond  may  bo  required  to 
justify,  upon  the  application  of  any  party  Interested,  io 
the  same  manner  as  bail  upon  arrest  in  civil  cases. 

Bssidecos-eec.  2n. 

Bond—see  sec  Sn :  euccegalve  aults  on,  compua  Coda  CIr.  Prot.  BBC 

Jnatiflcation  of  boil  npou  aRsst-Code  Civ.  Proc.  sees.  «0-49e. 

9  16.  If,  on  tha  day  appointed  for  the  meeting,  the 
creditors  do  not  attend,  or  refuse  to  elect  an  assignee;  or 
if.  after  election,  the  assignee  shall  fall  to  qualify  within 
the  proper  time,  it  shall  be  lawful  for  the  court  before 
which  the  said  meeting  may  take  place,  to  appoint  ao 
assignee  and  fix  the  amount  of  his  boud. 

Tiile  of  aaiignao— wbenve»t>,  HCal.  41;  39  Cal.  137;  49  Col.  an. 

Unats  oonve)i«d  br  auigmaant— toll  rranclilu  iloei  uoc  pus,  <1 

Uucopt  bom  siacnlioii— Code  Civ.  Proc.  sec.  ea)  and  nates. 

S  17.  As  soon  as  an  assigiiee  is  appoinrad  and  quali- 
fi^,  the  clerk  of  the  court  shall,  by  an  iDstrumeDt  under 
bis  hand,  and  seal  of  the  court,  assign  and  convey  to  the 
assignee  all  the  estat«,  real  and  personal,  of  the  debtor, 
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with  all  his  deeds,  books,  and  papers  relating  thereto,  and 
such  assignment  shall  relate  back  to  the  commencement 
of  the  proceedings  in  insolvency,  and  by  operation  of  law 
shall  vest  the  title  to  all  such  property  and  estate,  both 
real  and  personal,  in  the  assignee,  although  the  same  is 
then  attached  on  mesne  process,  as  the  property  of  the 
debtor,  and  shall  dissolve  any  attachment  made  within 
one  month  next  preceding  the  commencement  of  the  in- 
solvency proceedings.  Such  assignment  shall  operate  to 
vest  in  the  assignee  all  the  estate  of  the  insolvent  debtor 
not  exempt  by  law  from  execution. 

Assignee  prosecuting  action— see  sec.  21,  subd.  1 :  sulistltution  for 
Insolvent,  compare  Code  Civ.  Proc.  sec.  385. 

OondnsiTe  evidence— see  Code  Civ.  Proc.  sec.  1837. 

§  18.  The  assignee  shall  have  the  right  to  recover  all 
the  estate,  debts,  and  effects  of  said  insolvent.  If,  at  the 
time  of  the  commencement  of  proceedings  in  insolvency, 
an  action  is  pending  in  the  name  of  the  debtor,  for  the 
recovery  of  a  debt  or  other  thing  which  might  or  ought  to 

Eass  to  the  assignee  by  the  assignment,  the  assignee  shall 
e  allowed  and  admitted  to  prosecute  the  action,  in  like 
manner  and  with  like  effect  as  if  it  had  been  originally 
commenced  by  him.  In  suits  prosecuted  by  the  assignee, 
a  certified  copy  of  the  assignment  made  to  him  shall  be 
conclusive  evidence  of  his  authority  to  sue. 

Certified  copy— of  assignment,  compare  Code  Civ.  Proc.  sees.  1919, 

1923. 

Conclusive  evidence— sec.  17n. 

§  19.  The  assignee  shall,  within  one  month  after  the 
making  of  the  assignment  to  him,  cause  the  same  to  be  re- 
corded in  every  county,  or  city  and  county,  within  this 
State  where  any  lands  owned  by  the  debtor  are  situated, 
and  the  record  of  such  assignment,  or  a  duly  certified  copy 
thereof,  shall  be  conclusive  evidence  thereof  in  all  courts. 

Resignation  of  assignee— compare  Code  Civ.  Proc.  sec.  14S7. 

§  20.  Any  assignee  may  at  any  time,  by  writing  filed 
in  court,  resign  his  appointment,  having  first  settled  bis 
accounts,  and  delivered  up  all  the  estate  to  such  suc- 
cessor as  the  court  shall  appoint ;  provided,  that  if,  in  the 
discretion  of  the  court,  the  circumstances  of  the  case  re- 
quire it,  upon  good  cause  being  shown,  the  court  may,  at 
auy  time  before  such  settlement  of  account  and  delivery 
of  the  estate. shall  have  been  completed,  revoke  the  ap- 
pointment of  such  assignee  and  appoint  another  in  his 
stead.  The  liability  of  the  outgoing  assignee,  or  of  the 
sureties  on  his  bond,  shall  not  be  in  any  manner  disr 


his.  stead. 


T  affected  by  such  sppomtment  of 


§  21.  The  said  assigoee  idtaU  bare  poner: 

1,  To  sue  in  his  own  name  and  T«cover  all  the  estate, 
debts,  RDd  thiaga  in  action,  belongins  or  due  to  sacb 
debtor,  and  no  set-off  oc  counterclaim  aball  be  atlowed  In 
any  Buch  suit,  for  any  debt,  nnlcas  it  was  owing  to  aocb 
creditor  by  such  debtor  at  the  time  of  the  adjudication  of 
insolvency] 

2,  To  take  Into  his  possession  all  the  estate  of  such 
debtor  except  property  exempt  by  law  from  execution, 
vbethei  attached  or  delivered  to  him.  or  afterward  dis- 
covered, and  all  books,  vouchers,  evidence  of  indebted- 
ness, and  securities  beloni^ngto  the  same; 

3,  In  case  of  a  non-resident  absconding  or  concealed 
debtor,  to  demand  and  receive  of  every  sheriff  who  shall 
have  attached  any  of  tlie  properly  of  such  debtor,  or 
who  shall  liave  in  his  possession  any  moneys  arising  from 
the  sale  of  sucb  property,  all  such  property  and  moneys, 

on  paying  him  bis  lawful  coats  and  charges  for ' 

' —  and  keeping  the  sail — 


estate,  real  and  personal,  vested 
vhich  sball  come  to  Jiis  poBsessln 


r  attach- 

public  auction  all  the 
3  him  as  such  assignee, 
1  and  sa  ordered  by  the 

5.  On  such  sales  to  execute  tbe  necessary  conveyances 
and  bills  of  sale; 

li.  To  redeem  all  valid  mor^ages  aud  coudittonal  con- 
tracts, and  all  valid  pledees  of  personal  property,  and  to 
latlsfy  any  judgments  which  may  be  an  incumbrance  on 
any  property  sold  by  him,  or  to  sell  such  property  subject 
to  such  mortgage,  contracts,  pledges,  or  judgnients. 

7,  To  settle  all  matters  and  accounts  between  such 
debtor   and  his  debtors,  subject  to  the  approval  of  tbe 

S.  Under  tbe  order  of  tbeci 
poimd  with  any  person  Ind 
iberenpontodiacba^ieBll  demands  against  snch  person; 

d.  To  have  and  recover  from  any  person  receiving  a  con- 
veyance, gift,  transfer,   payment,  or  assignment,  made 

contrary  to  any  provision  ot  "' *  •'— '-  ■'■  — 

by  transferred  or  assigned,  c 
ptopetty  cannot  bo  bad,  to  reuij 
Witt)  damages  for  tbe  detention. 


r  tbe  value  thereof, 
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SUBDIYIBION  2.  Exemptions— see  Code  Civ.  Proc.  sec.  68(hi.  At- 
tachment—see Code  Civ.  Proc.  537  et  seq.  Books,  etc.— sberlirs  pre- 
vious  control,  sec.  6:.  deposited  wltb  clerk,  sec.  22. 

Subdivision  3.  Attachment— see  Code  Civ.  Proc.  637-<U9  and  notes. 

SuBDinsioir  4.   Sale  of  property— by  assignee,  sees.  25-27. 

Subdivision  6.  Satisfaction  of  judgment— see  Code  Civ.  Proc. 
sec.  675  and  note. 

Subdivision  8.   Oomponnd  with  debtor— compare  as  to  execntor, 
,    *  ^  etc. ,  Code  Civ.  Proc.  sec.  1588 :  accord  and  satisfaction,  see  CivU  Code, 

I  ^  sees.  1521-1524. 

^ .  •'  Subdivision  9.   Fraudulent  transfers— sec.  05.   Olaim  and  de- 

*  livery— see  Code  Civ.  Proc.  sec.  509  et  seq.   Damages  for  detention— 

«   ■♦      ',   •.*  see  under  BEPL3CVIN  JUDGMENi;,  Code  Civ.  Proc.  sec.  667i». 

I  •'•     M  ^  §  22.  The  insolvent  shall,  either  before  or  on  the  day 

^i  tT .  "  "^  appointed  for  the  meeting;  of  creditors,  deliver  to  the  court 

,.rm'<  ^'"'^  all  the  commercial  or  account  books  he  may  have  kept, 

^     > . ./  which  books  shall  be  deposited  in  the  clerk's  office  of 
/         ...i^*                   *    said  court.    Said  insolvent  shall  also  deliver  to  the  court, 

^,1\,  •'*%  at  the  same  time,  all  vouchers,  notes,  bonds,  bills,  securi- 

p'"'  -.-  •''  ties,  or  other  evidences  of  debt,  in  any  manner  relating  to 

J  ,*       '  *jl  orliaving  any  bearing  upon  or  connection  with  the  prop- 

'h»».  -*  <^rty  surrendered  by  said  debtor,  and  all  such  papers  or 

securities  shall  be  deposited  in  the  clerk's  office  of  said 

^  ,»-Bh  court,  and  the  clerk  shall  hand  them  over,  together  with 

P'^"  the  books  of  the  insolvent,  to  the  assignee  who  may  be 

<L.  <»»   "^^ht  appointed. 

Books,  vouchers,  etc.— see  sees.  6  and  21,  subd.  2:  effect  of  failure 
to  deposit,  19  CaL  691 ;  31  CaL  201. 

•**  *•    '•"'  §  23.  If  any  person,  before  the  assignment  is  made, 

having  notice  of  the  commencement  of  proceedings  in  in- 

„  .«.'"•  solvency,  embezzles  or  disposes  of  any  of  the  moneys, 

3          . ,  •  goods,  chattels,  or  effects  of  the  insolvent,  he  is  chargea- 

• ''  '"      I  ble  therewith,  and  liable  to  an  action  by  the  assignee  for 

i'"'  y     -^  double  the  value  of  the  property  so  embezzled  or  disposed 

"  '^    ■   \  of,  to  be  recovered  for  the  benelit  of  the  estate. 

_^    '1  -  Embezzlement  of  property  of  estate— compare  Code  Civ.  Proc 

'^  sec.  1458  and  notes. 


1 


'^"^  '      '\  §  24.  The  same  penalties,  forfeitures,  and  proceedings 

^  by  citation,  examination,  and  commitment,  shall  apply  on 

,  behalf  of  an  assignee  against  persons  suspected  of  having 

concealed,  embezzled,  conveyed  away,  or  disposed  of  any 
property  of  the  debtor,  or  of  having  possession  or  knowi* 
edge  of  any  deeds,  conveyances,  bonds,  contracts,  or  oth- 
er writings  which  relate  to  any  interest  of  the  debtor  in 
any  real  or  personal  estate,  as  provided  in  the  case  of  the 
estates  of  deceased  jiersons  in  sections  one  thousand  four 
hundred  and  Hf ty-nine,  one  thousand  four  hundred  and 


9  25.  Tlia  assignee  sball  as  Bpeediljaa  possible  convert 
the  estate,  leal  and  personal,  iuco  moDey.  He  shall  keep 
a  regular  account  of  all  moneys  received  by  liim  aa  aa- 
Bjgnee,  to  nhicli  every  creditor  or  other  person  inteieattd 
tlierein  may,  at  all  reasonable  timea,  have  accesa.    Ha 

avate  sale  ot  any  property  of  the  estate  of  an  iasolvett 
>tor  Bhall  be  valid,  unless  made  under  the  order  of  tlie 
court  upon  a  petition  in  writing,  which  shall  set  Soitb  tlie 
facts  showiDg  the  sale  to  be  necessary.  Upon  flling  the 
petition,  notice  of  at  least  ten  days  shall  be  given  by  pub- 
icstion  and  mailing,  in  the  same  manner  as  is  provided 
a  section  seven  of  tlila  act.  If  it  appears  that  a  private 
ale  is  for  the  best  interest^  of  the  estate,  the  court  shall 
order  it  to  be  mode. 

Itivat*  sale— on  uetltlou  md  order,  comtiaie  Code  Clr.  Proe.  tea. 
uiI.IUSwaDows. 

§  26.  When  it  appears  to  the  satisfaction  of  the  court 
that  the  estate  of  the  debtor,  or  any  part  thereof,  is  of  a 
perishable  nature,  or  is  liable  to  deteriorate  in  value,  or  is 
oieproportionately  expensive  to  keep,  the  court  may  ordi^r 
the  same  to  be  sold  m  such  manner  aa  may  be  deemed 
most  expedient,  under  the  direction  of  the  sheriff  ot  ib- 
Eif^ee,  as  the  case  may  be,  who  sball  hold  the  funds  re- 
ceived in  place  of  the  property  sold  until  the  further  order 


Sals  of  pariibBbli 

lToe.ieij.B22, 


9  27.  Outstanding  debts,  or  other  property  dna  o 
longing  to  the  estate,  wliich  cannot  be  collected  aa 
ceived  ny  the  assignee  without  unreasonable  or  Incoi. .  .„ 
lent  delay  or  expense,  may  be  sold  and  assigned  in  like 
manner  as  (he  remainder  of  the  estate. 


es  in  the  care,  m  , 

and  shall  collectively  be  entitled  to  charge  and  receive 
for  their  services  commissions  upon  all  sums  of  money 
comins  to  their  hands  and  accounted  for  by  them,  as  fol- 
lows: f'orthe  first  thousand  dollars,  at  the  rate  of  seven 
per  cent.  1  for  all  above  that  aum  and  not  exceeding  ten 
thousand  dollars,  at  the  rate  of  five  per  cent.;  and  for  all 
above  that  sum.  at  the  rate  of  four  per  cent. 
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§  29.  At  the  expiration  of  three  months  from  the  ap- 
pomtment  of  the  assignee  in  any  case,  or  as  much  earlier 
as  the  court  may  direct,  the  assignee  shall  exhibit  to  the 
court  and  to  the  creditors,  and  file  just  and  true  accounts 
of  all  his  receipts  and  payments  verified  by  his  oath,  and 
a  statement  of  the  property  outstanding,  8i)ecifying  the 
cause  of  its  outstanding,  also  what  debts  or  claims  are 
yet  undetermined,  and  stating  what  sum  remains  in  his 
possession ;  and  thereupon  a  dividend  shall  be  made,  un- 
less for  cause  the  court  shall  otherwise  order.  Thereafter 
f  urtlier  accounts,  statements,  and  dividends  shall  be  made 
in  like  manner  as  often  as  occasion  requires. 

Accoants— compare  as  to  executors,  etc.,  Code  Civ.  Proc.  sec.  1623 

et  seq. 

§  30.  The  court  shall  at  any  time,  upon  the  motion  of- 
any  two  or  more  creditors,  require  the  assignee  to  file  his 
account,  and  if  he  has  funds  subject  to  distribution  he 
shall  be  required  to  distribute  them  without  delay. 

§  31.  All  creditors  whose  debts  are  duly  proved  and 
allowed  shall  be  entitled  to  share  in  the  property  an^  es- 
tate pro  rata  without  priority  or  preference  whatever, 
other  than  as  provided  in  this  act,  and  in  section  one 
thousand  two  hundred  and  four  of  the  Code  of  Civil  Pro- 
cedure; provided,  that  any  debt  proved  by  any  person 
liable  as  bail,  surety,  guarantor,  or  otherwise,  for  the  debt- 
or, shall  not  be  paid  to  the  person  so  proving  the  same 
until  satisfactory  evidence  shall  be  produced  of  the  pay- 
ment of  such  debt  by  such  person  so  liable;  and  the 
share  to  which  such  debt  would  be  entitled  may  be  paid 
into  court,  or  otherwise  held  for  the  benefit  of  the  party 
entitled  thereto,  as  the  court  may  direct. 

Preferred  claims  for  wages— Code  Civ.  Proc.  sec.  1204. 

Payment  into  court— see  Code  Civ.  Proc.  sees.  572-574, 2104. 

§  32.  No  dividend  already  declared  shall  be  distribut- 
ed by  reason  of  debts  beiug  subsequently  proved,  but  the 
creditors  proving  such  debts  shall  be  entitled  to  a  divi- 
dend equal  to  those  already  received  by  the  other  credit- 
ors, before  any  further  dividend  is  made  to  the  latter; 
provided,  the  failure  to  prove  such  claim  shall  not  have  re- 
sulted from  his  own  neglect. 

§  33.  Should  the  assignee  refuse  or  neglect  to  render 
liis  accounts  as  required  by  sections  thirty  and  thirty-one, 
or  pay  over  a  dividend  when  he  shall  have,  in  the  opinion 
of  the  court,  sufficient  funds  for  that  purpose,  the  court 
shall  immediately  discharge  such  assignee  from  his  trust, 
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and  shall  have  power  to  appoint  another  in  his  place. 
The  assignee  so  discharged  shall  forthwith  deliver  over  to 
the  assignee  appointed  oy  the  court  all  the  funds,  prop- 
erty,  books,  vouchers,  or  securities  belonging  to  the  in- 
solvent, without  charging  or  retaining  any  commission  or 
compensation  for  his  personal  services. 

§  34.  Preparatory  to  the  final  account  and  dividend  the 
assignee  shall  submit  his  account  to  the  court  and  file  the 
same,  and  shall  at  the  time  of  filing  accompany  the  same 
with  an  affidavit  that  notice  by  mail  has  been  given  to  all 
creditors  who  have  proved  their  claims,  that  he  will  ap- 
ply for  a  settlement  of  his  account,  and  for  a  discharge 
irom  all  liability  as  assignee  at  a  time  specified  in  such 
notice,  which  time  shall  be  not  less  than  ten  or  more  than 
twenty  days  frpm  such  filing.  At  the  hearing,  the  court 
shall  audit  the  account,  and  any  person  interested  may 
appear  and  file  exceptions  in  writing,  and  contest  the 
same.  The  court  thereupon  shall  settle  the  account  and 
order  a  dividend  of  any  portion  of  the  estate  remaining 
undistributed,  and  shall  discharge  the  assignee,  subject 
to  compliance  with  the  order  of  the  court,  from  all  liabil- 
ity as  assignee  to  any  creditor  of  the  insolvent. 

Final  acconnt— notice, contest,  settlement:  compare  as  to  executor, 
etc..  Code  Civ.  Proc.  sees.  1633-1688. 

ARTICLE  V. 

PARTNERSHIPS  AND  CORPORATIONS. 

§  35.  Two  or  more  persons  who  are  partners  in  business 
may  be  adjudged  insolvent,  either  on  the  petition  of  such 
partners  or  any  one  of  them,  or  on  the  petition  of  five  or 
more  creditors  of  the  partnership,  in  which  case  an  order 
shall  be  issued  in  the  manner  provided  by  this  act,  upon 
which  all  the  joint  stock  and  property  of  the  partner- 
ship, and  also  all  the  separate  estate  of  each  of  the  part- 
ners, shall  be  taken,  exceptiug  such  parts  thereof  as  may 
be  exempt  by  law,  and  all  the  creditors  of  the  company,  and 
the  separate  creditors  of  each  partner,  shall  be  allowed 
to  prove  their  respective  debts;  and  the  assignee  shall  be 
chosen  by  the  creoitors  of  the  copartnership,  and  shall  also 
keep  separate  accounts  of  the  joint  stock  or  property  of 
the  copartnership,  and  of  the  separate  estate  of  each 
member  thereof,  and,  after  deducting  out  of  the  whole 
amount  received  by  such  assignee,  the  whole  amount  of 
the  expenses  and  disbursements,  the  net  proceeds  of  the 
joint  stock  shall  be  appropriated  to  pay  the  creditors  of  the 
oopartnerahip.  and  the  net  proceeds  of  the  separate  estate 
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of  each  partner  shall  be  appropriated  to  pay  his  separate 
creditors;  and  if  there  shall  be  any  balance  of  the  sepa- 
rate estate  of  any  partner,  after  the  payment  of  his  sepa- 
rate debts,  such  balance  shall  be  added  to  the  joint  stock 
for  the  payment  of  the  joint  creditors ;  and  if  there  shall 
be  any  balance  of  the  joint  stock,  after  the  payment  of 
the  joint  debts,  such  balance  shall  be  divided  and  appro- 
priated to  and  among  tbe  separate  estate  of  the  several 
partners  according  to  their  respective  right  and  interest 
therein,  and  as  it  would  have  been  if  the  partnership  had 
been  dissolved  without  any  insolvency ;  and  the  sum  so 
appropriated  to  the  separate  estate  of  each  partner  shall 
be  applied  to  the  payment  of  his  separate  debts,  and  the 
certilicate  of  discharge  shall  be  granted  or  refused  to  each 
partner  as  the  same  would  or  ought  to  be  if  the  proceed- 
ings had  been  by  or  against  him  alone  under  this  act; 
and  in  all  other  respects  the  proceedings  as  to  partners 
shall  be  conducted  in  the  like  manner  as  if  they  had  been 
commenced  and  prosecuted  by  or  against  one  person 
alone.  If  such  copartners  reside  in  different  counties, 
that  court  in  which  the  petition  is  first  filed  shall  retain 
exclusive  jurisdiction  over  the  case.  If  the  petition  be 
tiled  by  less  than  all  the  partners  of  a  copartnership,  those 
partners  who  do  not  join  in  the  petition  shall  be  ordered 
to  show  cause  why  they  should  not  be  adjudged  to  be  in- 
solvent, in  the  same  manner  as  other  debtors  are  required 
to  show  cause  upon  a  creditor's  petition,  as  in  this  act 
provided. 

Before  this  enactment— partners  conld  not  be  adjudged  insolvent, 
5  Cal.  195;  8  Cal.  44;  Creditors  v.  Huston,  July  21st,  1880:  pursuit  of 
Arm  property,  Cal.  F.  Co.  v.  Halsey,  March  15th,  1880,  5  Pac.  C.  L.  J. 
125. 

§  36.  The  provisions  of  this  act  shall  apply  to  corpo- 
rations, and  upon  the  petition  of  any  oflScer  of  any  corpo- 
ration, duly  authorized  by  the  vote  of  the  board  of  direct- 
ors or  trustees,  at  a  meeting  specially  called  for  that 
purpose,  or  by  the  assent  in  writing  of  a  majority  of  the 
directors  or  trustees,  as  the  case  may  be,  or  upon  a 
creditor's  petition  made  and  presented  in  the  manner  pro- 
vided in  respect  to  debtors,  the  like  proceedings  shall  be 
had  and  taken  as  are  provided  in  the  case  of  debtors. 
All  the  provisions  of  this  act,  which  apply  to  the  debtor, 
or  set  forth  his  duties,  examination,  and  liabilities,  or 
prescribe  penalties,  or  relate  to  fraudulent  conveyances. 
payments,  and  assignments,  apply  to  each  and  every 
officer  of  any  corporation  in  relation  to  the  same  mattersr 
concerning  the  corporation.  Whenever  any  corporation 
is  declared  insolvent,  all  its  property  and  assets  shall  be 


diatTibuted  to  tbe  creditors;  but  no  discharge  sball  be 
granted  to  any  corporatlnu. 
Ooipontion*— see  CIrU  Code.  ues.  28>-«48. 

AETICLE  VI. 

PROOF  OF  DimTS. 

§  37.  All  debts  due  and  payable  from  tba  debtor  «t 
tlie  time  of  the  adjudication  of  insolvency,  and  all  debr.s 
Iheu  exisljag  but  not  payable  uutil  a  future  time,  a  nt- 
■■''-  -'  -'-* 1  being  made  when  no  iotecest  is  payab.o 


,6  of  tbe  debtor. 


ct,  may  be  proved  agaiUBtttiu 


§  38.  AU  demaudE  against  the  debtor  for  or  on  accoiiEt 
of  any  goods  or  chattels  wrongfully  taken,  converted,  or 
witiiheld  by  him,  may  be  proved  and  allowed  as  debts  1o 
tbe  amount  of  tbe  value  of  tbs  property  so  withheld, 
from  the  time  of  Che  conversion. 

I  39.  If  the  debtor  shall  be  bound  as  indorser,  surety, 
bail,  or  guarantor,  upon  any  bill,  bond,  note,  or  other 
ipecialty  or  contract,  or  for  any  debt  of  another  person. 
'  "■"      '"       '  '      "' e  absolute  until  tLe 


§  40.  lu  all  cases  of  contingent  debts,  and  uontingent 
liabilities  contracted  by  the  debtor,  and  not  herein  otiier' 
wise  provided  for,  the  creditor  may  make  claim  therefor 
and  have  his  claim  allowed,  with  the  riglit  to  share  in  ttie 
dlTideuds  if  the  contingency  shall  liappen  before  llie 
otder  for  tbe  final  dividend,  or  bo  may.  at  any  time,  apjily 
to  the  court  to  have  tbe  present  value  of  the  ilubt  nr 
fiability  ascertained  and  liquidated,  which  sball  l>u  done 
in  such  manner  as  tbe  court  shall  order,  and  shall  lie 
allowed  to  prove  for  the  amount  so  ascertained. 

§  41'.  Any  person  liable  as  bail,  surety,  or  guariinlor. 
or  otherwise,  forthe  debtor  who  Khali  have  paid  the  ilch-, 
or  any  part  thereof,  in  discharge  of  the  wliole,  almll  Iw 
entitled  to  prove  such  debt,  or  lo  stand  in  the  iilace  of  f  lie 
creditor,  if  ueBhnll  have  proved  the  same,  althoucb  siii-h 

Iiayments  shall  have  been  made  after  tha  proceedings  in 
nsolvency  were  commenced;  and  nny  person  ko  liubl-i 
for  the  debtor,  and  who  has  not  paid  the  whole  of  sail 
debt  bat  is  still  liable  for  the  samo.  or  any  pan  thereof. 
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may,  if  the  creditor  shall  fail  or  omit  to  prove  such  debt, 
prove  the  same  in  the  name  of  the  creditor. 
Sttretjr'B  claim  for  contribution— see  Code  Civ.  Proc.  sec  709. 

§  42.  Where  the  debtor  is  liable  to  pay  rent,  or  other 
debt  f  allins  due  at  fixed  and  stated  periods,  the  creditor 
may  prove  tor  a  proportionate  part  thereof  up  to  the  time 
of  the  insolvency,  as  if  the  same  became  due  from  day  to 
day,  and  not  at  such  fixed  and  stated  periods. 

§  43.  In  all  cases  of  mutual  debts  and  mutual  credits 
between  the  parties,  the  account  between  them  shall  be 
stated,  and  one  debt  set  off  against  the  other,  and  the 
balance  only  shall  be  allowed  and  paid.  But  no  set-off  or 
counter-claim  shall  be  allowed  of  a  claim  In  its  nature  not 
provable  against  the  estate;  provided,  that  no  set-off  or 
counter-claim  shall  be  allowed  in  favor  of  any  debtor  to 
the  insolvent  of  a  claim  purchased  by  or  transferred  to 
him  after  the  filing  of  the  petition  by  or  against  him,  for 
the  purpose  of  making  such  set-off  or  counter-claim. 

Counter-claim— sec.  21,  sabd.  In. 

§  44.  "When  a  creditor  has  a  mortgage,  or  pledge  of 
real  or  personal  property  of  the  debtor,  or  a  lien  thereon, 
for  securing  the  payment  of  a  debt  owing  to  him  from  the 
debtor,  he  shall  be  admitted  as  a  creditor  only  for  the 
balance  of  the  debt,  after  deducting  the  value  of  such 
property,  to  be  ascertained  by  agreement  between  him 
and  the  assignee,  or  by  a  sale  thereof,  to  be  made  in  such 
manner  as  the  court  shall  direct;  or  the  creditor  may  re- 
lease or  convey  his  claim  to  the  assignee,  upon  such  prop- 
erty, and  be  admitted  to  prove  his  whole  debt.  If  the 
value  of  the  property  exceeds  the  sum  for  which  it  is  so 
held  as  security,  the  assignee  may  release  to  the  creditor 
the  debtor's  right  of  redemption  thereon  on  receiving 
such  excess;  or  he  may  sell  the  property,  subject  to  the 
claim  of  the  creditor  thereon,  and  in  either  case  the  as- 
signee and  creditor  respectively  shall  execute  all  deeds 
and  writings  necessary  or  proper  to  consummate  the 
transaction.  If  the  property  is  not  sold  or  released,  and 
delivered  up,  the  creditor  shall  not  be  allowed  to  prove 
any  part  of  his  debt. 
Incumbered  property— power  of  assignee  over,  sec.  21,  snbd.  6. 

§  45.  No  creditor  proving  his  debt  or  claim  shall  be  al- 
lowed to  maintain  any  suit  at  law  or  in  equity  therefor 
against  the  debtor,  but  shall  be  deemed  to  have  waived 
all  right  of  action  and  suit  against  him,  and  all  proceed- 
ings already  commenced,  or  unsatisfied  judgments  al- 


n 


istiogio  good  faith  thereunder  sbHll  be  tliereb^  affected; 
and  fuTuier  proKided,  that  a  creditor  provin);  lila  debt  or 
claim  shall  not  be  held  to  have  waived  liis  right  of  a 


orBuit  a^^iuBt  thedebtor  where  adischarKo  lias  been  re- 
fused, or  the  proceeding^  bavo  dctermlued  without  a  dis- 
charge. And  no  creditor  whose  debt  Is  provable  under 
this  act  shall  be  allowed,  after  the  conmieDcemeiit  of 
proceedings  in  insolvency,  to  prosecute  to  final  judgment 
anj  action  therefor  against  the  debtor  until  the  (xuef- 
tion  of  tba  debior'a  discharge  shall  have  been  detei- 
mined,  and  any  such  Huit  or  proceeding  shall,  upou  tbj 
application  of  the  debtor,  or  an;  creditor,  or  of  the  as- 
signee,  be  stayed  to  await  tiie  detennination  of  the  cotui 
in  insolvency  on  the  question  of  discliar(>e;  proit  (fed,  there 
be  no  unreasonable  delay  on  the  part  of  the  debtor,  or  oE 
the  petitioning  creditors,  as  the  case  may  be,  in  prosecute 
in|;the  case  to  Its  con{^lusion;  and  provided,  also,  fbai  if 
the  amount  due  the  creditor  is  in  dispute,  the  suit,  bp 
leave  of  the  court  in  insolvency,  may  proceed  to  judg> 
ment  for  the  pnrposo  of  ascertaining  the  amount  due, 
which  amount  may  be  proven  in  insolvency,  but  eseoc- 
lion  shall  be  stayed  as  aforesaid;  provided  furtfier,  that 
wbera  a  valid  lieu  or  attacbmebt  has  been  acquired  or 
secured  in  any  such  action,  and  an  undertaking  beej 
offered  and  accepted  in  lieu  of  such  lien  or  attachmem , 
the  case  may  be  prosecuted  to  final  judgment  for  the  ^ur. 

Sosa  of  fixing  the  liability  of  the  sureties  upon  suchur.- 
ertaking;  bnC  execution  against  the  insolvent  upon  suc:i 
judgment  shall  be  stayed. 
DUebarge    lec.  48  tt  tig, 
dadntakfni  to  prevsnt  snachmeni— end  to  reltue  aune,  see  Coda 

Staj  of  azsontiiHi— aea  CodB  Civ.  Proc.  sec.  SStn. 


r  given  by  the  debtor  contrary  to  any  provi- 
Biuu  ui  iiua  act,  shall  not  prove  the  debt  or  claim,  on  ac- 
count of  which  the  preference  was  inade  or  given;  nor 
shall  he  receive  any  dividend  tbereon  until  be  shall  first 
have  surrendered  to  the  assignee  all  property,  money, 
benefit,  or  advantage  receivea  by  him  under  sach  prefer- 

I^adnlflnt  prafsrenoH  and  tiuufei>-Hiec.  U, 
§  VJ,  The  court  may,  upon  the  application  of  the  as- 
signee, or  of  any  creditor  of  the  debtor,  or  witbout  any 
CODS  Civ.  fkoO'-AO. 
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application,  before  or  after  adjudication  in  insolvency, 

examine  upon  oath  the  debtor  in  relation  to  his  property 

and  his  estate,  and  any  person  tendering  or  making  proof 

of  claims,  and  may  subpcsna  witnesses  to  give  evidence 

relating  to  such  matters.    All  examinations  of  witnesses 

shall  be  had  and  depositions  shall  be  taken  in  accordance 

with  and  in  the  same  manner  as  is  provided  by  the  Code 

of  Civil  Procedure. 

8Tibp(8na<-«ee  Code  Civ.  Proc.  sec.  19^etseq. 

Examination  of  witnesses— general  rnles,  Code  ClT.  Proe.  2042  tf 
teq.:  rights  and  duties  of  witnesses,  sec.  2064  et  teq. 

Depositions— Code  Civ.  Froc.  sees.  201^2038. 

ARTICLE  VII. 
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§  48.  At  any  time  after  the  expiration  of  three  months 
from  the  adjudication  of  insolvency,  the  debtor  may  ap- 
ply to  the  court  for  a  discharge  from  his  debts,  and  the 
court  shall  thereupon  order  notice  to  be  given  to  all  cred- 
itors, who  have  proved  their  debts,  to  appear,  on  a  day 
appointed  for  tiiat  purpose,  and  show  cause  why  a  dis- 
cliarge  should  not  be  granted  to  the  debtor;  said  notice 
shall  be  given  by  mail  and  by  publication  at  least  once  a 
week,  for  four  weeks,  in  a  newspaper  published  in  the 
county,  or,  if  there  be  none,  in  a  newspaper  published 
nearest  such  county;  provided^  that  if  no  debts  have  been 
proven,  such  notice  shall  not  be  required. 

Service  by  mail— of  notice  to  creditors,  compare  sec.  In. 

§  49.  No  discharge  shall  be  granted,  or  if  granted 
shall  be  valid,  if  the  debtor  shall  have  sworn  falsely  in 
his  affidavit  annexed  to  his  petition,  schedule,  or  inven- 
tory, or  upon  any  examination  in  the  course  of  the  pro- 
ceedings in  insolvency,  in  relation  to  any  material  fact 
concerning  his  estate,  or  his  debts,  or  to  anjy  other  mate- 
rial fact;  or  if  he  has  concealed  any  part  of  his  estate  or 
effects,  or  any  books  or  writings  relating  thereto;  or  if 
he  has  been  guilty  of  fraud  or  willful  neglect  in  the  care, 
custody,  or  delivery  to  the  assignee  of  the  property  be- 
longing to  him  at  the  time  of  the  presentation  of  his 
petition  and  inventory,  excepting  such  property  as  he  is 
permitted  to  retain  under  the  provisions  of  this  act,  or  if 
lie  has  caused  or  permitted  any  loss  or  destruction  thereof ; 
or  if,  within  one  month  before  the  commencement  of  such 
proceedings,  he  has  procured  his  lands,  goods,  money  or 
chattels  to  be  attached,  or  seized  on  execution;  or  if  he 


gso 

has  destroyed,  mutilated,  altered,  or  falsified  any  of  li  is 
boDkB,  doouments,  papers,  writings,  or  securities,  or  lias 
made  or  bsen  privy  to  the  making  of  any  false  or  fraadii- 
lent  entry  ia  any  took  of  accoant  or  other  document  witli 
intent  to  defraud  !iia  treditors;  or  if  lie  lias  givea  any 
fraudulent  preference  contrary  to  the  pi-ovlsiona  at  tl  is 
act,  or  made  any  fraudulent  payment,  gitC,  tiansfer,  cou- 
veyance,  or  assignment  of  any  part  of  his  property,  or 
lias  lost  any  part  thereof  iu  gaming,  or  has  admitted  n 
false  or  fictitious  debt  against  bis  estate,  or  if,  bafing 
knonledge  that  any  person  has  proven  such  false  or  ficti- 
tious debt,  he  has  not  disclosed  the  same  to  his  assigncju 
within  one  month  after  such  knowledge;  or  if  being  <i 
nercbant  or  tradesman  be  has  not,  subsequeatly  to  tbo 
passage  of  this  act,  kept  proper  books  of  account;  oiif 
he  or  any  other  person  on  his  account,  or  in  his  behalf. 
has  inflaenced  the  action  of  any  creditor  at  any  stage  of 
the  iwoceedings,  by  any  pecuniary  consideration  or  obli- 
gation; or  if  be  has  in  contemplation  of  becoming  insolv- 
ent made  any  pledge,  pavment,  transfer,  assignment,  tir 
conveyance  of  any  part  of  his  property,  directly  or  indi- 
rectly, absolutely  or  conditionally,  for  tlio  purpose  c! 
Erefering  nny  creditor  or  person  liaving  a  claim  against 
im,  or  who  is  or  may  bo  under  liability  for  him,  or  f;ir 
the  purposa  of  preventing  the  property  from  coming  into 
the  bands  of  the  assignee,  or  of  being  distributed  under 
tlua  act  in  satisfaction  of  his  debts;  or  if  ho  has  beeu 
convicted  of  any  misdemeanor  under  Ibis  act,  or  h:is 
been  gniltyof  fraud  contrary  to  the  trae  intent  of  this 
act;  or  in  case  of  voluntary  insolvency  has  received  tlio 
benefits  of  this  or  any  other  act  of  insolvency  or  bank- 
ruptcy within  three  years  next  preceding  his  application 
for  discharge.  And  before  any  discharge  is  granted,  the 
debtor  shall  take  and  subscribe  an  oath  to  the  cfFect  that 
he  has  not  done,  suffered,  or  been  privy  tc 
bis  act,  as  ground 
i   Invalidatmg  such   discharge,  if 
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opposition,  and  after  the  debtor  has  filed  and  served  his 
answer  thereto,  which  pleadings  shall  be  verified,  the 
court  shall  try  the  issue  or  issues  raised,  with  or  without 
a  jury,  according  to  the  practice  provided  by  law  in  civil 

actions. 

Opposition  to  dis  harge— f or  defects  of  petition  or  schednles,  4  Cal. 
337 ;  32  Cal.  406 :  by  creditor  not  named,  4  CaL  337 :  fraud,  setting  f ortb 

facts,  37  Cal.  354;  39  Cal.  123. 

Verification  of  p  eadings— see  Code  Civ.  Proc.  sec.  446  and  notes. 
Conduct  of  trial— in  cItU  actions,  see  Code  Civ.  Proc.  sec.  G07n. 

§  51.  If  it  shall  appear  to  the  court  that  tlie  debtor  has 
in  all  things  conformed  to  his  duty  under  this  act,  and 
that  he  is  entitled  under  the  provisions  thereof  to  receive 
a  discharge,  the  court  shall  grant  him  a  discharge  from  all 
his  debts,  except  as  hereinafter  provided,  and  shall  give 
him  a  certificate  thereof,  under  the  seal  of  the  court,  in 
substance  as   follows:    In  the  Superior  Court,  of   the 

county  of ,  State  of  California.     Whereas, has 

been  duly  adjudged  an  insolvent  under  the  insolvent  laws 
of  this  State,  and  appears  to  have  conformed  to  all  the 
requirements  of  law  in  that  behalf,  it  is  therefore  ordered 

by  the  court  that  said be  forever  discharged  from  all 

debts  and  claims,  which  by  said  insolvent  laws  are  made 

provable  against  his  estate,  and  which  existed  on  the 

day  of ,  on  which  the  petition  for  adjudication  "was 

filled  by  [or  against]  him,  excepting  such  debts,  if  any,  as 
are  by  said  insolvent  laws  excepted  from  the  operation 
of  a  discharge  in  insolvency.    Given  under  my  hand,  and 

the  seal  of  tlie  court,  this of ,  a.  d.  18 — .    Attest, 

,  Clerk.    [Seal.]    ,  Judge. 

§  52.  No  debt  created  by  fraud  or  embezzlement  of  the 
debtor,  or  by  his  defalcations  as  a  public  officer,  or  while 
acting  in  a  fiduciary  character,  shall  be  discharged  under 
this  act,  but  the  debt  may  be  proved,  and  the  dividend 
thereon  shall  be  a  payment  on  account  of  said  debt;  and 
no  discharge  granted  under  this  act  shall  release,  dis* 
charge,  or  affect  any  person  liable  for  the  same  debt  for 
or  with  the  debtor,  either  as  partner,  joint  contractor, 
indorser,  surety,  or  otherwise. 

Fiduciar7  character  of  debt— prevents  discharge,  46  CaL  647. 

§  53.  A  discharge,  duly  granted  under  this  act,  shall, 
with  the  exceptions  aforesaid,  release  the  debtor  from  all 
claims,  debts,  liabilities,  and  demands,  set  forth  in  his 
schedule,  or  which  were  or  might  have  been  proved 
against  his  estate  in  insolvency,  and  may  be  pleaded  by  a 
simple  averment,  that  on  the  day  of  its  date  such  dis* 
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chatge  was  RraDted  to  him.  BettiDg  forth  the  same  ia  full, 
and  the  same  shall  he  a  complete  bar  to  nil  suits  broaRht 
on  an;  such  debts,  claiina,  liabilities,  or  ilemauds,  and  thn 
certilicat*  shall  ba  prima  facie  evidence  in  favor  of  bucIi 
fact,  and  of  tbo  regnlarity  ot  such  discharge;  provided,  how- 
ever,  tliat  any  crnditor  of  said  debtor,  \rhose  debt  was 
proved  or  provable  ajjalnst  the  estate  in  insolvency,  who 
sballsee  iit  to  contest  the  VBlidiry  of  such  disohargo  on 
the  ground  that  it  was  fraudulently  obtained,  anifwlio 
b as  discovered  the  facts  constitiitingtbefraud  subsequent 
tatlie  diachai^e.  may,  at  anytime  within  two  years  after 
tUe  date  thereof,  apply  to  tbe  court  which  granted  it  to  set 
aside  and  annul  the  same,  or  if  tbe  same  shall  have  been 
pleaded,  the  eEFect  thereof  may  be  avoided  collaterally 
upon  any  such  grounds. 

Decree  of  discharge-effect  o(,  14  CbI.  1;};  17  Cal.  618;  M  CaL  88: 
whCD  no  defense,  ffl  C»l.  2TS\  SB  CaL  IDS. 

Aitackiag  illscharge— 41  Cal.  Va. 

%  54.  The  refusal  of  a  discharge  to  the  debtor  sliall  not 
affect  the  administration  and  distribution  of  his  estate 
under  tbe  provisions  of  this  act. 

ARTICLE  VIII. 
FRAUD  UIiENT  FREFERENCIiS  AND  TRANS- 
FERS. 

§  55.  If  any  person  being  insolvent,  or  in  contempla- 
tion of  insolvency,  within  one  month  before  the  tiling  of 
a  petition  by  or  Bgainst  bini,  with  a  view  to  give  a  prefer- 
ence to  any  creditor  or  person  having  a  claim  against  him, 
or  who  is  under  any  liability  for  him,  procures  any  part  of 
his  properly  to  be  attached,  sequestered,  or  seiiedon  exe- 
cution, or  makes  any  payment,  aasignmcnt,  transfer,  or 
B  of  anypartoi  bis  property,  eitherdirectly  or 


attachment  or 
that  such  per- 

s; 


0  be  benetlted  thereby, 
seizure,  naring  reasonnbli 
aoti  is  insolvent,  and  that  ..... 

menl,  pledge,  conveyance,  transfer,  or  assignment 
with  a  view  to  prevent  his  properly  from  coming  to  niaas- 
tif^ea  In  insolvency,  or  to  prevent  ihe  same  from  being  dis- 
tributed ratablyamong  his  creditors,  or  to  defeat  the  object 
of.  or  in  any  way  hinder.  Impede,  or  delay  the  operation  of 
or  to  evade  any  of  the  proviaionsof  this  act,  such  transfer, 
payment,  conveyance,  pledge,  or  assignment  is  void,  and 
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the  assignee  may  recover  the  property,  or  the  value  there- 
of, as  assets  of  such  insolvent  debtor;  and  if  such  si'r 

f,t?J^?°'^°*'  *,^*^'^^^'  °'  conveyance  is  not  made  in  ufe 

usual  and  Qrdinary  course  of  business  of  the  debtor  tS? 

fact  shall  he  prima  facis  evidence  of  fraud.     ^"""^^^  ^"*^ 

Frandnleot  preferences  and  transfers— Civil  r;nd A  «M»a  91510^94^0  > 

Assignments  for  benefit  of  creditors— Civil  Code  sees  ^u<uu7^.  o 

ARTICLE  IX. 
PENAL  CLAUSBS. 

8  ?^;  From  and  after  the  taking  effect  of  thia  a.of  ^f 

D?o';.eed^nr/n^^'^^r^'  «^^"'  after  fhtcommencSntS*^^^ 
proceedmgs  m  insolvency,  secrete  or  conceal  anv  Droner- 
ty  belonging  to  his  estate,  or  part  with.  conceal^o?^del 
Btroy,  alter,  mutilate,  or  falsifyf  or  cause  to  be  concealed 
destroyed,  altered,  mutilated,  or  falsified,  an/book  deld' 
document,  or  writing  relating  thereto,  or  remove,  or  cau^ 
to  be  removed,  the  same  or  any  part  thereof,  wthinte^ 

sf^fp^lnVn/r^^  "'^"^^^^  i?*^*^«  possession  of  the  as^ 
signee  in  insolvency,  or  to  hinder,  impede,  or  delav  h^ 

payment,  gift,  sale,  assignment,  transfer,  or  convevanco 
of  any  property  belonging  to  li  s  estate,  with  like  intent 
or  shall  spend  any  part  thereof  ingamingror  shall^tb 
intent  to  defraud,  willfully  and  fraudulently  conclal  from 
his  assignee,  or  fraudulently  or  designedly  omit  from  h^ 
schedule  any  property  or  effects  whatsoever;  or  if  in^se 
of  any  person  hav  ug  to  his  knowledge  or  beUef  prov^  a 
false  or  lictitious  debt  against  his  eftate,  he  sh^l^Iii  to 
disclose  the  same  to  his  Assignee  within  one  moSthaft^; 
coming  to  the  knowledge  o?  belief  thereof:  or  shall  a1^ 

elTefpen^To/"r«?^  "^'l^  ^J^^'''^  bTfictitiouf los^ 
„™  expenses,  or  shall,  withm  three  months  before  t,h« 

commencement  of  proceedings  in  insolvency  un^r  the 
false  pretense  of  carrying  on  business  and  deauS^ln  f h« 
ordmary  course  of  trade,*  obtain  oncredW  from  anv  ner 
rv^^h"^^  ^°.°^^  or  chattels,  with  intent  to  def  roud^  o?  sh^all" 
next  hifnl*.*!  '^^^'■''"*  Ilia  creditors,  vrithin  three  mon?hs 
next  before  the  commencement  of  ijroceedinM  in  it.»7.i^ 
ency.  pawn  pledge,  or  dispose  of  ot^  °rwS^  tfai  b? IS™ 
Me  transactions  in  the  oriinary  way  of  Ss  trade  anv^ 
l"s  goods  or  chattels  which  have  been  obteuSl  oi  o?ld°t 


6^  •  MISCELLANEOUS.  §§  57-62 

and  remain  unpaid  for,  he  shall  be  deemed  guilty  of  mis- 
demeanor, ana,  upon  conviction  thereof,  shall  be  pun- 
ished by  imprisonment  in  the  county  jail  for  not  less  than 
three  months  nor  more  than  two  years. 
Concealing  propert7,  etc.->6ee  Penal  Code,  sec  154. 

I^adulent  dealing  with  books  or  writing— see  Penal  Code,  see. 
132.  , 

Frand-Hsec.  49»;  19  Cal.  143. 

Fraadnlent  preferences  and  transfers— sec.  65i». 

ARTICLE    X. 
MISCEUaANEOUS. 

§  57.  If  any  debtor  shall  die  after  the  order  of  adjudi- 
cation, the  proceedings  shall  be  continued  and  concluded 
in  like  manner  and  with  like  validity  and  effect  as  if  he 
had  lived. 

Oontinnance  of  proceedings— after  death  of  party,  compare  Code 
Civ.  Froc.  sec.  385. 

§  58.  Pending  proceedings  by  or  against  any  person, 
copartnership,  or  corporation,  no  Statute  of  Limitations  of 
this  State  shall  run  against  a  claim  which  in  its  nature  is 
provable  against  the  estate  of  the  debtor. 

Limitations  generally— see  Code  Civ.  Proc.  sec.  312n. 

§  59.  Any  creditor,  at  any  stage  in  the  proceedings, 
may  be  represented  by  his  attorney  or  duly  authorized 
agent. 

Attorney— see  Code  Civ.  Proc.  sec.  275  ei  seq. 

§  60.  It  shall  be  the  duty  of  the  court  having  jurisdic- 
tion of  the  proceedings,  to  exempt  and  set  apart  for  the  use 
and  benefit  of  said  insolvent  such  real  and  personal  prop- 
erty as  is  by  law  exempt  from  execution ;  and  also  a  home- 
stead in  the  manner  as  provided  in  section  one  thousand 
four  hundred  and  sixty-five  of  the  Code  of  Civil  Pro- 
cedure. 

Property  exempt  firom  ezecntion— see  Code  Civ.  Proc.  sec.  690  and 
notes. 

§  61.  The  filing  of  the  petition  by  or  against  a  debtor 
upon  which  an  order  of  adjudication  in  insolvency  may 
be  made  by  the  court,  shall  be  deemed  to  be  the  com;* 
mencement  of  proceedings  in  insolvency  under  this  act. 

§  62.  Words  used  in  this  act  in  the  singular  include 
the  plural,  and  in  the  plural,  the  singular,  and  the  word 
"debtor"  includes  partnerships  and  corporations. 

Meaning  of  worda— compare  Code  Civ.  Proc.  sec.  17. 
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-,1*  ??•  -^  receiver  may  be  appointed  by  the  court  in 

tion'oVS^^BSP''"''"^  "  ^'"^^"^  ^^'^^^  *^^-'^" 
f  1,1;  K?P^  *^®  application  of  creditors,  where  it  is  shown 
that  th«  property,  or  any  portion  thereof,  is  in  dancer^ 
being  lost,  removed,  or  materially  injured : 

2.  In  all  other  cases  where  receivers  are  appointed  bv 
the  usages  of  courts  of  equity.  And  thereSpon  the  aiJ 
pointment,  oath,  undertakiig,  and  powers  of  such  rece^?^ 
nf  ?h!^i'^  *^^  respects,  be  regulated  by  the  general  llJ^ 
of  the  State  applicable  to  receivers.  6«"cx«.a  i»w» 

Receivers— see  Code  Civ.  Proc.  sec.  564  tt  seq. 

th!  Ift'fA'^V  ^??.V''°*.  ^^  t^e.Code  of  Civa  Procedure  of 
^o^^  o  ®  ?^  ^^'^P^^^,  relating  to  contempts  are  hereby 
made  applicable  to  all  proceedings  under  this  act  An 
appeal  sfiall  be  allowed  to  the  SupremrCoS  from  at? 
order  adjudging  any  person  guilty  of  contempt  of  court 

Oontempts-secs.  1209-1222, 907-910;  also  sees.  178, 183, 1016, 1460. 1461* 

Appeal  to  Supreme  Oourt-sec.  67. 

A§  ^^'  TO^f^  *H.  attachment  has  been  made  and  is  not 
dissolved  before  the  commencement  of  proceeding  hi^S! 
solvency,  or  is  dissolved  by  an  undertafong  gi>efb^the 
defendant,  if  the  claim  upon  which  the  attachment  siSl 

or"\^^."XZ%^  '^  provedVinst  the  eVate  of ^he  dlb^ 
or,  the  plaintiff  may  prove  the  legal  costs  and  disbursel 
mentsof  the  suit,  and  of  the  keeping  of  the  property  ^d 
tlie  amount  thereof  shall  be  a  nrefefreddebt.  In  aU  con- 
tested matters  in  insolvency  tlie  court  may,  in  its  discre- 
tion,  award  costs  to  either  party,  to  be  pail  by  the  othe? 

«a  w-^.o^^  ^^  ^"l^  P^^^^«'  *^^«  paid  out  of  the  estaS; 
as  justice  and  equity  may  require;  in  awarding  costs,  the 
court  may  issue  execution  tfierefor.  In  all  iSvXntarv 
cases  under  this  act,  the  court  shall  allow  the  peSfng 
creditors  out  of  the  estate  of  the  debtor,  if  any  adju<Hcl? 
tion  of  insolvency  be  made,  as  a  preferred  claim,  all  leS 
costs  and  disbursements  incurreld  by  them^'that  K 

Attachment— see  Code  Cir.  Proc.  sec.  537  et  teq, 

^v^iff;  1?^®  cojirt  may,  upon  the  application  of  the  debt- 
unra  ]f  -^  »  Voluntary  petition,  or  ofthe  petitioning  cred- 
on^tdl^.T^^^'''^^  petition,  dismiss  the  petition  and  dS- 
,.?P«i  *®  ^^^  proceedings  at  any  time  before  the  appoint- 
ment of  assignee;  after  the  appointment  of  assigns  no 
dismissal  shall  be  made  without  the  consent  ofalfparti^ 
interested  in  or  affected  thereby.  parwes 


MI3GELIJ1.SEOUB.  §§  67-8 

§  67.  An  appeal  may  be  taken  to  the  Supreme  Court 
in  the  following  cases : 

1.  From  an  order  granting  or  refusing  an  adjudication 
of  insolvency; 

2.  Allowing  or  rejecting  a  creditor's  claim,  in  whole  or 
in  part; 

3.  Overruling  a  motion  for  a  new  trial; 

4.  Settling  an  account  of  an  assignee; 

5.  Against  or  in  favor  of  setting  apart  homestead  or 
other  property  claimed  as  exempt  from  execution; 

6.  Granting  or  refusing  a  discharge  to  the  debtor. 

The  notice,  undertaking,  and  procedure  on  appeal  shall 
conform  to  the  general  laws  of  this  State  regulating  ap- 
peals in  civil  cases,  except  that  when  the  assignee  has 
given  an  official  undertakmg  and  appeal  from  a  judgment 
or  order  in  insolvency,  his  official  undertaking  stands  in 
the  place  of  an  undertaking  on  appeal,  and  the  sureties 
therein  are  liable  on  such  undertakmg. 

Appeal  in  contempt  cases— sec.  64. 

Appeals— In  general,  see  Code  Civ.  Proc.  sees.  936-899:  notice,  see 
Code  Civ.  Proc.  sec.  940  and  note:  undertakiDg,  see  Code  Civ.  Proc 
aecs.  940, 941,  and  notes. 

Official  undertaking— in  lien  of  usual  bond,  compare  Code  Civ. 
Proc.  sec  965. 

§  68.  All  acts  and  parts  of  acts  in  conflict  with  the 
provisions  of  this  act  are  hereby  repealed;  provided,  how^ 
ever,  that  such  repeal  shall  in  no  manner  invalidate  or  af- 
fect any  case  in  insolvency  instituted  and  pending  in  any 
court  prior  to  the  day  when  this  act  shall  take  effect. 

Bepeals— see  Code  Civ.  Proc  sec  ISn. 
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ZThe  references  are  to  the  seetiont.l 

Abatement— action  not  to  abate  by  death  or  other  dlsabilltyf  S  385. 
action  not  to  abate  by  transfer,  385.  • 
of  nnisance,  action  for,  731. 

Abfareviatlona— nse  of,  186. 

Absence— at  trial  waives  jury,  631. 

from  State,  effect  on  Statute  of  Limitations,  351. 

publication  of  service  on,  413. 

of  evidence,  ground  for  continuance,  595. 

of  witness,  deposition  may  be  taken,  2020. 

Absentee— appointment  for,  in  probate  proceedings,  1718. 

Abstract— in  partition  suits,  800. 
costs  for,  when  allowed,  799. 
to  be  verified,  800. 
by  executors  and  administrators,  1632-1653. 

Accident— a  ground  for  new  trial,  657. 

Account— copy  of,  may  be  demanded,  454. 
how  stated  in  pleadings,  454. 
items  of,  need  not  be  pleaded,  454. 
further  account  may  be  ordered,  454. 
reference  on  Judgment  by  default,  585. 
reference,  and  trial  by  referees,  639. 
to  be  rendered  by  special  administrator,  1417. 
to  be  rendered  by  persons  trusted  with  estate,  1461. 
to  be  rendered  by  surviving  partner,  1585. 
in  case  of  executors  and  administrators,  1636. 
final  account  of,  1652. 

proceedings  in  case  of  neglect  to  render.  1653. 
order  to,  may  issue  against  public  administrator,  1735. 
of  public  administrator,  when  to  bo  made,  1739. 
of  Joint  guardian  may  be  allowed,  1775. 

Acconnting  and  settlements— action  for,  for  rents  pending  redemp- 
tion, 707. 
See  EXKOUTOBS  asd  Administbatobs. 

Accraed  right— not  affected  by  Codes,  8. 

Aoknowledgments— Judicial  officers  may  take,  179. 

Act— See  GoDX  of  Ciyii.  Pbookdure. 

Action— Code  not  to  effect  pending,  8. 
definition  of,  22. 
are  of  two  kinds.  24. 
one  form  of,  only,  of  civil  action,  307.    ^ 
against  husband  and  wife,  when  \\  if e  nay  defend  alone*  371. 
does  not  abate  by  death,  etc.,  385. 
agidnst  executors  and  administrators,  1582, 1584. 
against  joint  debtors,  939-994. 
against  steamers,  boats,  and  vessels,  813-827. 
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on  undertaking  to  prorWonal  remedies,  552. 


r ,  618. 
'endaati. 


bo  aJrolnlj  ra      ,  by  conlmlnbiiiior,  IMI. 

EAAIeflin       w    ealgDated,  308. 
partlBBtD  K1-SS9 

peodliiff  gnj  ninTer,J30, 

peo  troqiU  B  bgnan  in,  1053. 

poraomJ  m  y  i>9  lien  nt  Jai;or,  etc.,  1137. 


lo  compel  »nMcountln«1oc  reDte  nnu  prgflij 
to  delennloaaili'Brao  claims  to  real  ptopert)' 
to  determlua  aa-nato  claims,  1090. 
to  R  Jecm  tram  Judicial  sale,  US. 
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iiCtiiciuneD£7irlieu  duf  Isaua.  SAS-SM. 
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il  reRolar  aeukin,  1411. 

of  SnpHlor  Court,  wben.  74. 

In  tfHflnce  of Juiy,  from  time  to  time,  ftlT. 

ot  Saprema  Cbnrt,  M. 

teitlnuinir  mar  be  taken  br  dPpoeltlDn  on,  1196. 
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AdmhdHttwAon— Continued. 

wben  may  be  summaiy,  14G9. 

of  oaths  and  afBrmatlons,  209S>2097. 

Admixiiitrator— costs  in  actions  by  or  against,  1031. 
may  sue  alone  In  liis  legal  capacity.  969. 
may  sue  for  death  or  injury  of  person,  377. 
maybe  excused  from  ffivltig  bond  ou  appeal,  9M. 
to  render  account  to  Superior  Court,  hSa. 
powers  of.  may  be  suspended,  U3ti. 

See  EZBOUTORS  ahd  administratobs,  Spxoial  Admib 

I8TBATOXUI. 

Admlstion— of  attorney  to  practice,  275-280. 
by  failure  to  verify  answer,  446. 
of  fact,  to  avoid  uostponemeuc,  5S)5. 

of  genuineness  of  Instrument  by  failure  to  verify  answer*  447. 
of  genuineness  of  instrument  by  plaintiff,  448. 
of  service  of  summons,  415. 
when  genuineness  of  instrument  not  admitted,  449. 

Adrerse  claim— to  real  property,  action  to  determine,  738. 
to  personal  property,  action  to  determine,  1050, 

Adrerse  party— on  appeal,  who  U,  938. 
in  intervention,  385. 
when  notified  to  produce  written  instrument,  1938. 

Adrerse  possestion— by  actual  occupation,  824. 

occupation  under  written  instrument,  when  deemed,  324. 

to  legal  title,  must  be  shown,  323. 

what  constitutes,  under  Statute  of  Limitations,  825. 

judgment  under,  3*22. 

written  instrument  under,  322-323. 

written  instrument  not  under,  324. 

effect  of  relation  of  landlord  and  tenant,  326. 

right  of  possession  not  impaired  by  descent  cast,  327. 

Affldarits— definition  of,  2003. 
may  be  used,  for  what,  2009. 
before  whom  to  be  taken,  179, 259, 2012. 
before  whom  taken  within  United  States,  2013. 
before  whom  taken  in  foreign  country  or  state,  2014. 
certificate  required  to  foreign  affidavit,  2016. 
certificate  required  in  another  State,  2U13. 
defective  heading,  1046. 
for  arrest  of  judgment  debtor,  715. 
for  attachment,  wliat  to  state,  538. 
for  a  contempt.  1211. 
for  an  injunction,  527. 
for  judgment  by  confession,  1133. 
for  mandate,  requisites  of,  1066. 
for  protilbition,  1 103. 
for  order  to  allow  amendment,  473. 
for  order  of  arrest,  481. 
for  order  of  arrest  in  Justices'  Court,  862. 
for  order  to  examine  impHsoned  witness.  1996. 
for  postponement  of  action,  595. 
for  postponement  in  Justices'  Courts,  876. 
for  publication  of  summons.  412. 
for  publication  in  partition  suits,  757. 
for  review,  when  and  by  whom  made,  1009. 
for  submitting  controversy  widiout  action,  1138. 
in  proceedings  to  contest  election,  1115. 
in  proceedings  to  contest  administrator's  1>on't ,  i394.  « 

In  proceedings  against  joint  debtors,  991. 
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AffidaTitB— CTion^tMd. 

In  proceedings  to  try  right  of  office,  804. 
In  proceedlnf»  to  perpetuate  testimony,  2064. 
in  replevin  where  aeuTery  is  claimed,  510. 
juror  may  make,  as  to  misconduct  of  Jury,  667. 
may  be  talcen  by  judicial  officers.  179. 
of  concealment  or  materiality  of  witness,  1968. 
of  costs  and  disbursements,  1033. 
of  justification  of  bail,  495. 
of  mariners'  claim  of  wages,  825. 
of  notice  of  fiUosr  award,  1286. 
of  plaintiff  deu)ing  execution  of  instrument,  448i. 
of  printer,  evidence  of  publication,  2010. 
of  property  due  judgment  debtor,  717. 
of  sole  trader.  1818. 

of  service  and  mailing  of  notices,  1306. 
of  return  of  smumons,  410. 
of  service  of  summons,  415. 
of  sureties  on  bonds,  1057. 
of  publication,  what  to  specify,  2010. 
of  publication,  where  filed,  2011. 
'   of  title  to  property  claimed  by  third  party,  519. 
of  witness  for  exoneration  from  contempt,  2069. 
on  application  for  writ  of  review,  1069. 
on  application  for  injunction,  526.  527. 
on  abblicatioQ  to  perpetuate  testimony,  2064.  . 
on  claim  and  delivery,  510. 
on  motion  for  continuance,  595. 
on  motion  to  dissolve  injunction,  532. 
on  motion  for  a  new  trial,  when  to  be  filed  and  served,  6S8. 
on  objections  to  appointment  of  referee,  642. 
on  snumission  of  controversy,  1138. 
service  of  copy,  in  arrest,  484. 
service  of,  in  replevin,  512. 
service  of,  in  injunction,  527. 

to  accompany  summons  against  judgment  debtor,  991. 
to  be  filed  by  sheriff  in  replevin,  520. 
to  Dill  of  costs,  1033.       • 
to  compel  judgment  debtor  to  answer,  715. 
to  copy  of  assignment  to  redemptioner,  705. 
to  discharge  attachment,  556. 
to  oppose  discharge  of  attachment,  557. 
to  oppose  dissolution  of  injunction,  532. 
to  petition  to  obtain  further  security  from  administrator,  1397. 
to  show  misconduct  of  jury,  658. 
to  vacate  order  of  arrest,  503. 
verifying  pleadings,  44H. 
when  afaant  Is  non-resident,  446. 
wnen  affiant  is  a  corporation,  446. 
when  State  Is  a  party,  not  required,  446. 
when  valid  though  defective,  1046. 
When  may  be  used,  2009. 

Afflnify— disqualifies  judge,  170. 
disqualifies  juror,  602. 
disqualifies  referee,  641. 

Afflmatioa-^quivalent  to  oath,  2097. 
oath  includes,  17. 

Agent— appointment  of,  to  take  property  on  distribution,  1691. 
to  furnish  bond  in  such  case,  1692. 
liabill^  of,  on  bonds,  1695. 
to  render  annual  account  to  Probate  Court,  1694. 
declarations  of,  1870. 
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Alien— effect  of  alienage  on  limitation  of  actions,  354. 

Alienation— After  suit  commenced,  effect  of,  in  real  actions,  740, 747. 

Allegations— afBrmatlre,  by  whom  must  be  proved,  1860. 
denials  of,  bow  made,  437. 
if  not  controverted,  deemed  admitted,  463. 
in  complaint  for  injunction,  what  essential,  528. 
in  pleadings  against  joint  debtora,  9!^. 
sham  and  irrelevant  to  be  stricken  out,  453. 
material,  what  are,  463. 
material  only  need  be  proved,  1867. 
negative,  when  must  be  proved,  1869. 
to  oe  liberally  construed,  452. 
redundant,  striking  out,  453. 
when  deemed  admitted,  462. 
when  deemed  controverted,  462. 
burden  of  proof  of,  1869, 1981. 
variance,  469-471. 

Allowance— for  support  of  family  of  decedent,  ll&l,  1467. 
how  to  be  paid,  1467. 

Alteration— in  writing  must  be  accounted  for,  1962. 
Ambiguity— as  a  ground  for  demurrer,  430. 
grounds  of  demurrer  to  answer^  444. 

Amendments— after  demurrer  filed,  472. 
by  adding  or  striking  out  party,  473. 
by  correcting  name  of  party,  473. 
must  be  filed  and  served,  432. 
of  course,  472. 
of  process,  128. 
.  terms  may  be  Imposed,  473. 
to  complaint,  when  allowed,  464. 
to  complaint,  service  of.  432. 
to  pleadings  or  proceedings  generally,  473. 
to  pleadings  in  Justtces'  Courts,  859. 
upon  aflldavit  and  notice.  473. 
errors  and  defects  to  be  disregarded.  475. 
fictitious  name,  where  real  name  discovered,  474. 
service  of,  432, 472. 
supplemental  pleadings,  464. 
variance,  469-471. 

Amicable  actions— 1138-1140. 

Another  action  pending— ground  for  demurrer,  430« 

Answer— as  a  pleading,  422.  < 

amendment,  when  allowed,  464-472.     ^  { 

as  an  appearance,  1014.  i 

by  whom  verifled,  and  form  of  verification,  446.  i 

constructlonx>f ,  452. 

copy  of  Instrument  In,  offect  of  pleading,  448.  ; 

cross^emands  in,  440.  i 

counters;  iaim  in ,  438-440. 
defenses  in,  must  be  separately  stated,  441. 
demanding  items  of  account,  454. 
defenses  not  raised  by,  waived,  434, 439. 
demurrer  at  samo  time  with,  431. 
demurrer  to,  443-444. 
denials  in,  437. 
disclaimer,  739. 

effect  of  omission  to  set  up  counter«claim  in,  856. 
effect  of  demurrer  on  answer,  472. 
errors  and  defects  in,  475. 
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on  qaeaclona  of  fact,  or  law  of  fact,  ST8. 
transmlulon  ol  papera  ta  kjipeUats  conrt.  977. 
nDdeitaUng  on  ana  qualMcaUon  of  surettes,  m. 
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lliawen  of  Sapeiior  Court  OB,  980. 
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time  for,  to  M  Inietteil  In  aanunoiu,  W 
nalres  service  of  snmmona.  4IM,  tlC- 

laUun  ot,  W!il»ei  flmUnas,  04. 
tmllnre  of,  waive*  J  uiv .  g3I. 
raJliue  ot,  In  Jastfces*  Courts,  SSI. 
or  parties,  la  waiver  ot  notice,  IMS. 


AppsllMa  jorlKllctioil— ot  Supreme  CoDrt,  H,  X. 
ef  gnperlor  Conrt,  7ti  TT. 
nUoatloa— to  cotirC.  repetltlan  prohibted,  IK. 
repelltloa,  a  coacempt.  IS). 


Lnvcntury  to  IiobK 


revocatloac,, — .. 
powers  ot  arbllisUiTB,  I2S4. 
adicnuiuiieDCa,  1234. 


(toonda  tor  varoWnija" 
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Arbimtioii^e'MHiitfMf. 

Judgment,  when  not  Bnblect  to  appeal,  1289. 

u  submission  to.  Is  reyoked,  measure  of  damages,  1290. 

Argument— case  reserved  for,  when  to  be  brought  np,  669. 
order  of ,  on  trial,  607. 

Azrett  and  bail— affidavit  for  order  of,  481. 
affidavit  in  Justices'  Courts,  8ti2. 
arrest,  how  made,  485. 
ball  by  defendant,  486. 
ball,  fulowauce  of,  496. 

ball,  allowance  of,  on  arrest  for  contempt,  121S. 
bail,  how  given,  487. 
bail  may  be  reduced,  S03,  S04. 
bail,  liability  of.  490. 
ball,  substituted  for  deposit,  499. 
certificate  of  ]udge  or  clerk,  sufficiency  of,  496. 
custodian  of  will,  when  subject  to,  1302. 
deposit  to  secure  discharge,  497. 
deposit,  when  to  be  refunded,  500. 
deposit  to  be  paid  into  court,  496. 
deposit  applied  on  Judgment,  500. 
discharge,  now  effected,  486. 
escape,  liability  of  sheriff,  501. 
execution  In  action  on,  what  to  state,  682. 
exoneration  of  bail  by  death,  491. 
exoneration  by  rearrest,  488. 

for  refusal  to  obey  citation  in  probate  matters.  1460.  ' 
for  refusal  of  administrator  to  answer  on  oath,  1440. 
for  forcible  entry,  when  made,  1168. 
for  contempt,  arrest  when,  1214. 
generally,  478-504. 
in  what  cases  arrest  may  be  made,  479. 

n  probate  proceedings,  for  embezzlem^it  of  estatOr  1460. 

n  Justices'^  Courts,  proceedings  on,  861-865. 


;udgii 
ustifi 


nent  against  sheriff  as  ball,  502. 

ustlficatiou  of  bail,  493-495. 

lability  of  officer  foV  arrest  of  witness,  when,  2060. 

aw  undertaking  when  required,  493. 
limitations  of  power  of  arrest,  478. 

notice  of  arrest  to  be  given  plaintiff  in  Justices'  Court,  864. 
notice  of  Justification  of  baLl,'493. 
no  arrest  to  be  made  except  under  Code,  478. 
of  Judgment  debtor,  715. 
of  usurper  of  office,  when,  804.  • 

of  public  administrator,  for  refusal  to  su1)mitto  examinatioii,  1734. 
order  of  arrest,  from  whom  obtained,  480. 
order,  form  of,  and  retuni,  483. 
order,  what  to  require,  483. 
order,  when  may  be  made,  483. 
order,  execution  of,  485. 
order,  may  be  vacated,  503, 604. 
order,  how  served,  484. 
of  witness  for  refusal  to  testify,  1994. 
of  witness,  when  void.  2068. 
proceedings  for,  in  Justices'  Court,  861-865. 
proceedings  against  bafi,  490. 
proceedings  against  sheriff,  for  escape,  502. 
qualifications  of  bail,  494. 
reduction  of  deposit,  497. 
release  from,  exempts  from  rearrest,  1153. 
sheriff,  discharge  of,  Uability ,  496. 
sheriflf  to  give  certificate  of  deposit.  497. 


■Iicrur,  jDdgioeDt  agnlnit  w  ball,  HI. 

duriS  reSuA  eto.,«!. 

-* -^JI  liable  on  an  euMB.  HI. 

Oder  otdafmiuntl^  ball,  488. 

[lergt  nOhn magr be  arrested. m. 

u  of  oSekiUuit  tor  release,  IK. 


JUmqII  and  batrery— jurisdiction  of 
Aaaaiaiuflnt.— of  Talus  oT  property  go 
Aulinaa— may  roe,  MS. 


or  tblnk  In  action,  US,  389. 
not  to  nreJDillce  riiitat  to  let 
not  to  bar  canntep«lalin  Ina 
redemptloner  to  produce  ce 


t«I(«al|iHi|»j[Lybliuiillii»''iuilcI^iiJaiiI'auaine,3tI. 
S  rta  5c6vBnr  on  retord  In  oUlBr  oamo,  Mi. 
,   i|igUtn.eic..t<i;i-t[!T. 


BBlL^racUaijol  ulaliiilit'iimlmiug. 
spTrral  wrlu  BfTauluiimiis.  Mil. 
tbtiiS  lamnkeliiTmliiry.niii, 
sherM  msy  seJI  jipi-lsiiiiulci  iiinnprty.itr. 
lUerltr  may  roU«i  citUM.siT. 


nientlUsdbiiUl. 


over  of  JniUclat  offleer,  ITT. 
el  attPuduice  ol  executor,  etc., 
reader  exhibit,  U3T. 


Atleaaanq*— o(  witneaiea  may  be  compelled,  1' 

ot  wiCnews,  Uow  iiiociire<l,  19^-199?. 
Altomar— accosatloa  a^liut  must  be  Id  nrltlng,  2M. 

acts  nlildi  Mili)ect  lum  to  contanpt,  law. 
Mlmlsdou  to  nnctlec,  bow  enected,  Ira. 
■dmlaiiaii  la  Baperlw  Conita,  n«. 
■diniatioii  In  BapTsiiw  GMirt,  STl. 
MnUHlau  oI,  iroui  otiwr  Stan.  ITS. 
awwer  to  aeoasatkini  tiairniaae,  3M-tM. 
upiHiitnianttM'alHenl««la|irot>ste,  ITU. 
^pnntnuutoneDnteitoC  brobatBoI  ivlll,  Uff. 
mnouBiiMjittaa  day  at  trial,  for  removal,  3n. 
cannot  be  wbalntMl  ncclrer,  irhai,  Hj. 
ceRMcuasM  adiuMiDii  of.  sir. 
cbMnoE,lnactiDU3.SSl-3St,lTIS. 


conTlclfoii  rorfelpti)',  sSeet  of,  588. 
ileatb  Of  reinoYBl  o(.  iioUce  reiialreil,  Ml 
deeUuMloa  ot  liitBuUou.  2iB. 


llCHnianr.'-'TT.iai. 

may  reqaire  aherlii:  lo  lako  propcciy  in. 


rrtlBfc  tSiialKSSaS^ 


tilAlot;  <m  aMoutlaa  fit 
TerUkatloii  of  aeomtlo 


AttoRUf-ganttTal-^ntf  of,  In  proceedings  for  eflcTuntvd  es 
need  not  Terlfy  pleading,  448. 
mar  bMoK  acuau  f  or  osiupatliHi  Dl  ofBce,  M3,  aM. 
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Bid— at  admlnlstrstioii  sale,  how  received,  1549. 
what  amount  to  be  bid,  1590. 
at  execution  sale,  094. 

Bidder— refusal  to  pay  bid  at  execution  sale,  eMM»7.  ' 

extent  of  liability.  «A7. 
when  officer  may  refuse  bid,  696. 
recovery  from,  <)86. 

Bill  of  costs— verification  and  filing  of,  1033. 

Bill  of  ezchanffe— notice  to  drawers  and  iudorsen,  how  construed. 
1865. 
assijniment  of,  968. 
parties  Joined  as  defendants,  383. 

Bill  of  partionlars 'Obtaining,  practice  on,  454. 
need  not  be  pleaded.  454. 
complaint  in  Jusuces'  Court  may  be,  853. 

Blank— in  process  in  Justices*  Courts  to  be  filled,  920. 

Boats— liablUty  of,  liens  for,  813. 
actions  may  be  brought,  814. 
complaint,  what  to  designate,  815. 
suminotis,  how  served,  Hi6. 
attachment  may  issue.  817. 
Issnanco  of  writ,  818. 
writ,  how  directed.  819. 
execution  of  writ,  820. 
appearance  and  defense,  821. 
proceedings,  how  conducted,  832. 
discharge  of  attachment,  terms  of.  823. 
sale  under  Judgment,  824. 
proceeds,  how  disposed  of,  824. 
claims  for  wages  preferred,  825* 
claims,  how  enforced,  825. 
claims,  how  proved,  826. 
notice  of  sale,  827. 

Bond— of  administrator,  form  and  requisites  of,  1388. 
additional,  when  required,  1389. 
separate  bonds  required,  1391. 
not  void  on  first  recovery,  1392. 
stiretles  must  Justify,  1393. 
additional  security,  1394. 
when  right  ceases,  1395. 
when  may  be  dispensed  With,  1396. 
of  administrator,  with  will  annexed,  1428. 
of  purchaser  at  administrator's  sale,  when  reqnlredi  1667. 
action  on  administrator's  bond,  1586. 
to  executors  by  distributees  of  estate,  1661. 
suit  upon  distributees'  bond,  1662.  ^^^ 

of  agent  appointed  for  absent  distributees,  lw2* 
of  public  administrator  on  special  letters,  1727. 
of  guardian,  conditions  of,  1754. 
of  testamentary  guardian,  1758. 
of  guardian  on  sale  of  property,  1788. 
new  bond  of  guardian,  when  required,  1808. 
must  be  filed,  action  on,  1804. 
provisions  of  Code  to  apply  to,  1809. 
court  commissloueis  may  take,  259. 
qualifications  of  sureties,  1057. 
See  UiTDEBTAKizros,  Bail. 

Books— containing  laws  presumed  to  be  correcti  1900. 
entries  in  official,  evidence,  1920. 


ludytaenC  to  be  ent«Tea  L'amiubla  ncUoaa,  lltl. 

cb  of  psace— jDtladlcUoa  In  uUdiu  for.  119. 
£oildlngi— proceeding  to  enforce  liens  oa,lt8S-l]90. 

Htiat  pabllc,  exempt  trom  eiecuUon.VO. 
Burden  of  proof—oowhatUnHU,  IMl.lW!. 
Oilendaii-caiisea  to  be  entered  on,  bj  cle  A,  MI. 
Oapaeilr— wane  ot,  grondd  lot  demmrer,  130. 
OaH  sEieed-H^iiDtroreny  wltbout  KHon,  U3S-114I>. 
OauMB  of  ootioa— mar  t>«  Ji^ed.  117. 

moBtbt^ejai«eg|W»(ed,  «T. 

mKJolnder  oLground  lor  demnrrer.  1M. 
laufflcleacT  ot,  erontul  lor  demuner,  tso. 
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ETounda  ot.  for  canse,  0)2. 
In  Justices' Coarta,«U.  ' 
Chunben—power  ot  anpreme  Jnat  Lcea  In,  lU.  rs. 

wTila  mar  be  made  renunatole  In*.  IIU. 
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Ohange— of  parties,  885. 

of  place  of  trial,  3fl7-899. ' 

of  place  of  trial,  Justices'  Courts,  832-€33. 

Change  of  namea— application  for,  how  made,  127ft. 
hearing  application  and  remonstrance,  1278. 
jurisdiction  in  proceedings  for,  1275. 
publication  required,  127tf. 

Ohange  of  place  of  trial— grounds  for,  397. 
where  cause  may  be  transferred  to,  396. 
transfer  of  actions,  affecting  real  estateHMM). 
costs  on  transfer,  399.  • 

in  Justices'  Courts,  833. 

on  disability  of  justice,  other  justice  may  sit,  922. 
not  to  be  changed  more  than  once,  834. 
where  cause  must  be  transferred  to,  835. 
proceedings  ou,  in  Justices'  Courts,  83(j. 
effect  of  order  of  justice  for,  837. 
transfer  to  Superior  Court,  838. 

Charge  to  jory— what  to  contain,  608. 

?:enerally,  607,  (508. 
urther  Instructions,  how  given,  614. 

Chief  justice— election  and  term  of  office,  40. 
to  assign  justices,  43. 
to  apportion  business,  44. 
may  convene  court,  45. 
in  case  of  absence,  place  how  filled,  46 

Chose  in  action— assignment  of,  368. 

Oitation-generally,  1707-1711. 

to  attorney  to  answer  accusation,  292. 

to  heirs  resident  in  county,  1304. 

to  executor  named  in  will,  1304. 

to  parties  interested  in  estate,  1328. 

on  contest  of  grant  of  letters,  1384. 

on  justificatiou  of  sureties  in  probate,  1394. 

on  application  for  new  sureties.  1398-1402. 

ou  application  for  release  of  sureties,  1403. 

service  on  absconding  administrator,  etc.,  1439. 

service  of  summons  on,  411. 

security  not  required  in  actions  by,  1058. 

to  person  in  charge  of  decedent's  property,  1459-1461. 

to  minor,  by  superior  judge,  1749. 

to  render  an  exbibit,  1623-1625. 

to  render  an  account,  1628. 

time  of  service  and  return,  1711. 

when  issued,  1708. 

how  served,  1709, 1710. 

City— summons,  how  served  on,  41 1 . 

need  not  give  security  in  actions,  1058. 

Civil  aotions^arise.from  obligation  or  injury,  25. 
when  and  how  prosecuted,  30. 
by  whom  prosecuted,  30. 
pending  rights  not  affected  by  Code,  8. 
for  reaiproperty,  limication  of,  315-828. 
may  beconsolioiated  on  lien,  1196. 
how  commenced,  405. 
when  to  be  commenced,  312. 
when  deemed  commenced,  350. 
limitation  of,  against  corporation,  359. 
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limitation,  where  cause  arises  in  other  State,  361. 
how  commenced  in  Police  Courts,  929. 
questions  involved  in,  may  be  submitted  to  arbitration*  128L 
See  AoTXOirs. 

Olaixns^bv  third  person  in  replevin,  619. 
by  third  person  in  attachment,  549. 
by  third  person  in  execution,  ()89. 
of  lienholder,  when  to  be  filed,  1187^ 
for  wages  of  mariner,  preferred,  825. 
adverse,  lor  personal  property,  1050. 
adverse,  for  real  property.  738. 
against  estates  oi  deceased^  1493. 

Claim  and  delivery— generaUy,  50&-520. 

application  of  Statute  of  Limitations,  338. 
delivenr^wheu  to  be  claimed,  509. 
aflSdavit  and  its  requirements,  510. 
requisition  to  sherifC,  511. 
security  on  part  of  plaintiff,  512. 
service  of  process,  512. 
undertaking  of  plaintiff,  512. 
exceptions  to  sureties,  proceedings  on,  513. 
defendant,  when  entitled  to  redelivery,  514. 
justification  of  defendant's  sureties,  515. 
qualifications  of  sureties,  516. 
concealed  property,  how  taken,  517. 
property,  how  kept,  518. 
Bherifl's  return,  520. 
claim  by  third  party,  proceedings,  519. 
notice  of  claim  and  affidavit  to  ue  flledr  520. 
Judgment  on.  to  be  an  alternative,  667. 
llnutation  of  action  in,  338. 
In  Justices*  Courts,  how  enforced,  870. 
finding  of  Jury  in  actions  for,  627. 
execution  on,  to  whom  Issued,  687. 
execution,  what  to  recite,  682. 
Judgment  in,  how  enforced,  084-687. 
costs  allowed  on  actions  for,  1022. 

Olaims  against  estates— when  must  be  presented,  1500. 

See  Estates  of  Deceased  Pbssons. 
Olergyman  or  priest— communications,  privileged,  1881. 

Olerk— to  make  up  calendar,  593. 

to  keep  Judgment  docket,  671-673. 

to  enter  Judgment.  664. 

to  keen  judgment  book,  668. 

to  make  up  judgment  roll,  670. 

can  tako  affidavits,  2012. 

when  to  take  down  testimony,  1051. 

tnust  Indorse  on  complaint,  what,  406. 

mnst  keep  register  of  actions,  1052. 

duty  of,  in  contested  elections,  1118. 

duty  of,  on  confession  of  Judgment.  1134. 

duty  of,  on  submission  to  arbitration,  1283. 

what  to  transmit  on  verdict  on  mandate,  1093. 

of  tribunal  to  return  writ  of  review  with  traoscrtpt,  1070. 

to  invest  proceeds  on  partition  sales,  789. 

duty  of,  on  investment,  791. 

to  attest  decree  in  partition,  1684. 

In  probate  matters. 

to  file  and  record  certificate  of  proof,  1318b 
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In  probate  matters. 

to  file  petition  for  letters,  1371.  • 

to  post  notices,  1373. 

to  Issue  citation,  1384. 

to  record  letters,  etc.,  1387. 

to  sign  and  seal  letters,  1356. 

to  issue  letters.  1412. 

to  give  trauscriptiuid  certificate,  1429. 

when  to  issue  subpoenas  and  citations,  1707, 1708. 

to  enter  claims  on  register,  1497. 

to  sign  citation,  1707. 

Oode  of  Oiyil  Procedure— existing  actions,  not  aAected  by.  8. 
how  divided,  1. 

limitation  of  actioiis  not  affected  by,  9. 
not  retroactive,  3. 

provisions  of,  applicable  to  enforcement  of  liens,  1198. 
provisions  of,  effect  on  existing  statutes,  5. 
provisions  applicable  to  Justices'  Courts,  869. 
provisions  of,  applicable  to  proceedings  for  condemnation  of 

land,  1256. 
rule  of  construction  of,  4. 
interpretation  clause,  17. 
repealing  clause,  18. 
terms,  how  employed,  16. 
words  defined,  17. 
when  to  take  effect,  2. 

Oodes— construction  of,  generally,  4. 

Oodicil— will  includes,  17. 

Oommencement  of  action— actions,  how  commenced,  405. 
summons,  issuance  of,  407. 
alias  summons,  when  to  issue,  408. 
notico  to  be  filed  in  real  actions,  409. 
in  Police  Courts,  929. 

Oommission  to  take  testimony— within  State,  2021, 2031-2038. 
without  State,  2024-2028. 

Oommittee-«ee  Guabdian. 

Oommon  law— Code  not  construed  as  in  derogation  of,  4. 

Oompensation— to  tenants  in  partition,  sales  to  be  made,  778. 

to  be  fixed  by  courts  in  such  cases,  779. 

to  owner,  on  condemnation  of  laud,  1249. 

on  unequal  partition  of  land,  792. 

of  appraisers  in  probate,  1444. 

of  attorneys,  regulated  by  agreement,  1021.  . 

of  referee  in  probate,  1506, 1(36. 

of  executor  by  will,  1616. 

renunciation  of  same,  1616. 

further  allowance,  1618. 

of  agent  of  absentee  on  partition,  1692. 

of  guardians,  1776. 

Oomplaiat— as  a  pleading,  422. 
first  pleading  in  action,  425. 
allegations,  admitted  if  not  denied,  462 
allegations,  material,  wliat  are,  4G3. 
answer  to,  437. 

answer  to,  failure  to  verify,  446. 
assignment  of  choso  in  action,  etc.,  368. 
commencement  of  action  by  filing,  350, 405. 
contents  of,  426. 
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objections  to  tender  must  be  specified,  207ft. 
receipt  may  be  demanded,  2075. 
in  Justice's  Court,  895. 
generally,  2074-207ti,  2078. 

Computation  of  time^how  made,  12. 

time  of  performance  of  act  may  be  eictended,  1054. 

Concealed— property,  possession  of,  bow  demanded,  517. 
defendant,  service  how  made  on,  412. 
witness,  subpoena,  bow  served  on,  1968. 

Conclusive  evidence— defined,  1837. 
bow  restricted,  1978. 

Condemnation  of  land— see  Eminent  DOMAnr. 

Condition  precedent— performance  of,  bow  pleaded,  457. 

Confession  of  judgment- may.  be  made  for  debt  due  or  for  contlii- 
gent  liability.  1132. 
statement  on,  1133. 

filing  statement  and  entering  judgment,  1134. 
In  Justices'  Court,  bow  made.  1135. 
jurisdiction  governed  by  amount  due,  1132. 

Consanguinity— as  a  disqualification  In  a  judge,  170. 
ground  of  challenge  to  juror,  602. 
ground  of  objection  to  referee,  641. 

Consolidation— of  actions  for  liens,  1196. 

of  causes.  In  condemnation  of  lands,  1243. 
of  actions,  when  may  be  ordered,  1048. 

Construction— of  words  and  phrases  in  Code,  2-18. 

Contempt— judicial  ofQcers  may  punish  for,  178. 

second  application  for  order  deemed  a,  183. 

generally,  1209-1222. 

of  juror  for  failure  to  attend,  238. 

compelling  obedience  generally,  and  preserving  order,  128, 177. 

disobedience  of  witness,  128. 177, 1991-1994. 

what  acts  or  omissions  arc,  1209. 

re-entry  on  property  after  eviction,  1210. 

in  presence  of  court,  how  punished,  1211. 

in  absence  of  court,  what  necessary  to  show,  1211. 

warrant  may  issue  on  notice  to  show  cause>  1212. 

Contempt- what  acts  or  omissions  are,  1209. 
re-entry  on  property  after  eviction,  1210. 
in  and  out  of  presence  of  court,  proceedings  on,  1211. 
warrant  of  attachment  may  issue,  1212. 
ball  may  be  given  by  party  arrested  for,  1213. 
duty  of  sheriff  on  arrest,  1214. 
ball  bond,  form  and  conditions  of,  1215. 
officer  to  return  warrant  and  imdertaking,  1216u 
hearing  on  c  harge  preferred.  1217. 
judgment  and  penalty  for,  1218. 
omissions,  how  punished,  1219. 

f  alluro  to  appear  at  hearing,  proceedings  thereon«  1220. 
Illness  sufftclent  excuse  for  non-appearance,  1221. 
Judgments  and  orders  in  cases  of,  are  final,  1222. 
failure  to  attend  as  juror,  238. 
disobedience  to  mandate,  1097. 
disobedience  by  witness,  1991-1994. 
refusal  to  obey  citation  in  Probate  Court  is  a,  14G0, 1461. 
in  Justices'  Courts,  acts  and  omissions  constituting,  908. 
In  presence  of  justice,  how  punished,  €07. 
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not  in  presence  of  justice,  proceedings  on.  908. 
piinishmeat»  measure  of,  in  Justices'  Court*  909. 
conviction  for,  to  be  entered  in  justices'  docket,  910. 
provisions  of  Code  as  to  service  of  process  not  to  apply,  1016. 
olsobedlence  to  mandamus,  1097. 

Oontesting  elections-who  may  contest,  grounds  of,  1111. 
elections,  when  annulled  for  iregularity,  1112. 
when  not  annulled  for  malconduct,  1113. 
illegal  votes,  when  not  to  vitiate  elections,  1114. 
proceedings  on  contest,  1115. 
statement  of  cause  of  contest,  1116. 
list  of  illegal  votes,  when  to  be  furnished,  1116. 
want  of  form  of  statement,  not  to  vitiate,  1117. 
special  term  of  court  for  trial  of,  1118. 
citation  to  issue  to  respondent.  1 119. 
witnesses,  attendance,  now  enforced,  1120. 
powers  of  court  in  proceedings  on,  1121. 
adioumment  may  be  ordered,  1121. 
roles  to  govern,  on  trial,  1 122. 
d^dslon  on  trial,  what  court  may  declare,  1123. 
costs  In  proceedings,  who  liable  for,  1 125. 
appeal  lies  from  decision  on,  1126. 
appeal,  when  to  be  taken  within  ten  days,  1127. 

Oontesting  probate— See  Pbobate  of  Will. 

Oontinnance— for  absence  of  testimony,  what  required,  595. 
in  proceedings  for  mandate,  when  may  be  ordered,  lOQO. 
not  allowed  on  amended  complaint  in  forcible  entrf,  1173. 
for  nonreturn  of  commission  to  take  testimony,  2027. 
costs  as  a  condition  for,  in  discretion  of  court,  1(K29. 
in  forcible  entry  and  detainer,  1173. 
In  mandamus,  1090. 

in  Justices'  Court,  when  may  be  ordered,  874. 
on  consent  of  parties,  875. 

on  application  of  either  party,  what  must  be  shown,  876. 
affidavit  when  required,  876. 
not  for  more  than  ten  days'  exception,  undertaking,  877. 

Contractors— liens  which  may  be  secured  by,  1183-1199. 

See  lilSN,  ElfFOKOSMENT  OF. 

Contracts— conditions  precedent  in,  how  pleaded,  457. 
express  or  implied,  may  be  united  in  complaint,  427. 
attachment,  when  may  issue  in  actions  on,  537. 
when  defendant  may  be  arrested  in  actions  on,  479. 
trial  by  jury,  how  waived  in  actions  on,  631. 
Judgment  by  default  may  be  taken  in  action  on,  586. 
judgments  in  gold  coin,  when  may  be  taken  on,  667. 
al  Durchase,  by  decedent,  1565. 
enfcNrcement  of,  1597. 

Oontribation— enforced  by  one  of  several  judgment  debtors,  709. 
among  legatees  on  distribution  of  estate,  1564. 

Oonrenienoe— of  witnesses,  ground  for  change  of  venue,  397. 

Oonveyance— judicial  oflcers  may  take  acknowledgment  of,  179. 
mortgage  not  to  be  deemed  a,  744. 
of  land  on  execution  sale,  when  to  be  made,  703. 
under  administrator's  sale,  1555. 
of  land  by  executors  and  administrators,  1597-1607. 
and  sale  of  lands  to  pay  decedent's  debts,  1536-1576. 

Corporations— pleadings,  how  verified  by,  446. 
summons,  now  served  on,  411. 
appointment  of  receiver  In  insolvency  of,  564. 
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OotpontioiiB,  dlMolution  of— m»y  be  voluntarily  dlfl8olved,1227. 
application  for,  what  to  contain,  1228. 
Mplication,  how  signed  and  verified,  1229. 
filing  application  and  pabllshing  notice,  1280. 
objections  may  be  filed,  1231. 
hearing  of  application,  1232. 
judgment  roll,  what  constitutes,  12SS. 
appeal  lies  from  judgment,  1233. 
appointment  of  receiver  in  proceedings  upon,  fi6&. 
service  of  summons  on,  411. 

Ooiroborative  evidence— defined,  1839. 

Ooata— and  interest  must  be  included  in  judgment,  1035. 
attorney's  fees  left  to  agreement,  ml. 
deceased's  estate,  action  by  creditor,  l.'iOS. 
may  be  imposed  as  a  condition  for  continuance,  1029. 

bmof.iosiir 

verified  memorandum  of,  to  be  filed,  1033. 

filing  after  remittitur,  1034. 

fees  of  attorney  left  to  agreement,  1021. 

fees  of  referees,  rate  allowed.  1028. 

of  referees  in  probate  cases,  1506. 

fees  of  short-hand  reporter,  271. 

fees  of  referees  may  be  apportioned  in  partition,  768. 

how  awarded  against  counties,  1039. 

In  actions  for  ws^es  and  salaries,  a  preferred  claim,  1206. 

in  proceedings  for  condemnation  of  land,  1251, 1255. 

In  proceedings  to  contest  elections,  1124-1125. 

in  actions  for  usurpation  of  office,  809. 

in  actions  by  or  against  administrator,  1031, 1503, 150B,  1510, 161& 

of  abstract  of  title  in  partition, 799. 

of  referees, 1028. 

of  referees  in  partition,  768. 

of  short-hand  reporter,  271. 

of  prior  action  for  partition,  796. 

of  partition  as  a  Hen,  796. 

of  appeal,  when  discretionary,  1027. 

on  nonsuit,  681. 

on  judgment  by  default,  585. 

on  appeal,  how  claimed  and  recovered,  1034. 

on  frivolous  appeal,  damages  may  be  added,  S57. 

on  disclaimer  In  actions  to  quiet  title,  739. 

on  application  for  sale  by  guardian,  1786. 

on  several  actions  brought  on  a  sin'  le  cause,  1023. 

on  review  other  than  by  appeal,  1U32. 

security  for,  when  may  be  required,  1036. 

security,  if  not  given,  action  will  bo  dismissed,  1037. 

when  allowed,  of  course,  to  plaintiff,  1022. 

when  allowed,  of  course,  to  defendant,  1024. 

when  apportioned,  discretion  of  court,  1025. 

when  to  be  severed ,  1026. 

when  allowed,  discretion,  1027. 

when  tender  was  made  before  suit,  1030. 

in  probate  proceedings,  by  whom  paid,  1720. 

on  mandate,  1095. 

on  suit  for  claim  against  estate,  1503. 

on  application  for  share  of  estate,  1661. 

on  action  against  executor,  1509. 

claimant  falling  to  recover,  must  pay  costs,  1510. 

allowance  to  executors,  etc.,  1616. 

on  trial  by  referees  in  probate  proceedings,  1508 

on  application  for  sale  of  ward's  estate,  1786. 

on  contesting  validity  or  probate  of  will,  1332. 
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parties  to  appear  at  place  appointed,  143. 

when  sheriff  to  provide  court  rooms,  144. 

seals  of  courts,  what  courts  to  have,  147. 

seal  of  Supreme  Court,  148. 

seals  of  Superior  Courts,  149. 

seals  of  Police  Courts  of  cities  and  counties,  ISO. 

seals,  how  provided— private  seals,  when  used;  151. 

clerk  of  court  to  keep  seal,  152. 

seals  of  courts,  to  what  documents  affixed,  153. 

validity  of  certain  writs,  process,  etc.,  without  seals,  153. 

Oonrts  of  record— what  courts  are,  34. 

Oredibility  of  witneM— collateral  facts  may  be  Inquired  into,  USB. 
See  Witness. 

Creditors— when  entitled  to  administer.  1365. 
cannot  sue  special  administrator,  1415. 
to  present  claims  against  estate,  time  when,  HM. 
proceedings  of,  on  presentation  of  claim,  1494-1504. 
may  apply  for  order  of  sale  of  estate,  1545. 
may  require  suits  brought  to  recover  property  of  estate,  1560. 
may  except  to  administrator's  account,  1645. 
may  assent  to  deduction  on  contingent  claim,  1648. 
may  have  execution  issued  upon  judgment.  164f). 
claim  not  Included  in  order,  how  disposed  of,  1650. 

Criminal  actions— provisions  for,  in  Criminal  Code,  31. 

Cross-complaint- generally,  442. 

Cross  demands— not  barred  by  death  or  transfer,  439. 
compensate  each  other,  440. 
failure  to  set  up,  fatal,  434, 439. 

Onmnlatlve  evidence— defined,  1838. 

Currency— specific  may  be  recovered,  667. 

Custody— of  abstract  of  title,  in  partition,  799. 
of  will,  duty  of  custodian,  1298. 
custodian  of  will,  when  subject  to  arrest,  1302. 
custodian  of  public  writings,  bound  to  give  copies,  1893. 
See  Sheriff. 

Customs— mining,  effect  of,  748. 
usage  of  trade,  etc.,  1870. 

Damages— must  be  claimed  in  complaint,  426. 
when  to  be  assessed  by  jury,  585. 
excessive,  ground  for  new  trial,  657. 
allowed  for  waste.  732. 

double,  in  proceedings  to  recover  embezzled  estate,  1460>. 
treble,  in  actions  for  waste,  732. 
trebled,  in  actions  for  unlawful  entry,  735, 1174. 
treble,  in  trespass,  733. 

improvements,  when  set  off,  to  claim  for,  741. 
purchaser  under  execution  may  sue  for,  746. 
or  for  Injury  to  property  after  sale,  746. 
joinder  of  claims  for,  427. 
la  proceedings  for  mandate,  1095. 
in  proceedings  for  usurpation  of  office,  807. 
in  nuisance,  731. 

for  neglect  to  return  inventory  in  probate,  1490. 
double,  in  case  of  fraud,  1572. 
in  case  of  misconduct,  1571. 
for  misconduct  in  probate  sale,  1571, 1572. 
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on  appeal  taken  for  delay,  957. 

on  juugment  by  default,  585. 

on  olsobedience  to  subpoena,  ld!)2. 

Days— judicial  and  non-judlclal,  133-135. 

Death— of  party  not  to  abate  action,  385. 
not  to  bar  counter-claim,  440. 
of  attorney,  reappointment  to  be  made,  286. 
effect  on  limitation.  327, 353. 
effect  of,  on  right  to  possession  of  land,  328. 
after  Judgment,  not  to  stay  execution,  68t>. 
set-off  not  affected  by,  440. 
not  to  Invalidate  judgment  In  partition,  766. 
after  verdict,  judgment  may  be  rendered,  669. 
who  may  sue  for  injury  causing.  376, 377. 
wages  in  case  of,  a  preferred  claim,  1205. 
when  presumed,  1963. 
to  be  reported  to  public  administrator,  1728. 

Debtor— required  to  answer  as  to  his  property,  714. 
proceedings  to  compel  appearance,  715. 
when  may  be  arrested,  715. 
what  bail  may  be  given,  715. 

Debtor  of  debtor— may  pay  claim  of  creditor,  716. 
examination  of,  how  conducted,  717. 
trial,  how  conducted,  718. 
property,  how  applied,  719. 
proceedings  on  denial  of  Indebtedness,  720. 
attachment  of,542, 547, 688. 
payment  of.  from  estates,  1643-1653. 
levy  on  execution  under,  548, 688. 
payment  to  sheriff,  647,716. 
disobedience  of  order,  how  punished,  721. 

Debts— of  decedents,  estate  to  be  listed,  1445j  1447, 1448. 
to  be  collected  by  executor,  1581. 
when  may  be  compounded  and  compromised,  1688. 
when  executor  not  accountable  for,  1615. 
statement  of,  when  to  be  filed,  1512. 
payment  of  debts  of  decedent,  1643-1653. 

Debts  and  credits— how  attached,  542. 
how  seized  on  execution,  688. 
may  be  collected  by  sheriff  on  attachment,  547. 

Decision— of  court,  must  be  In  writing,  632. 
must  bo  filed  within  twenty  days,  632. 
demurrer  on,  notice  of.  476. 
of  motion  for  a  new  trial,  660. 
facta  and  conclusions  must  be  separately  stated,  633. 
exceptions  to.  when  may  be  taken,  646. 
when  deemed  excepted  to,  647. 
when  subject  to  review  on  appeal,  956. 
on  motion  to  modify  award  is  final,  1289. 

Declaration— of  parties,  how  far  binding,  184&-1864. 
of  parties,  when  may  be  proved,  1870. 
of  deceased  as  to  pedigree,  effect  of,  1852. 
•*oath  "  Includes,  2097. 
See  EviDENCB. 

De&olt— on  failure  to  answer  amended  complaint^  432. 
when  Indgment  to  be  rendered  on,  585. 
relief  from  judgment  on,  473. 
mandate,  not  granted  by,  1088. 

Code  Civ.  proc— so. 
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X)9lKalt— Continued, 

relief  to  be  awarded  to  plaintiff  on,  180. 
In  Justices'  Conrts,  871. 

Defect— of  Dartles,  ground  for  denrarrer,  490. 

of  accoant.  further  account  may  be  orderedf  454. 
In  pleadings,  when  disregarded,  476. 

Defendant-definition  of.  806. 

summons  must  be  durected  to,  407. 
absent,  appointment  of  attorney  for,  412. 
publication  of  summons  against,  412. 
time  for  appearance,  845. 

Judgment  by  deftiult  In  Justices'  Court,  871. 
olnder  of  several,  380. 
andlord,  when  made,  897. 
parties  who  to  be,  370, 384. 

Defenses— seTeral  may  be  set  forth  In  answer,  441. 
must  be  separately  stated  in  answer,  441. 
when  plaintiff  majf  demur  to,  443. 
when  founded  on  written  instrument,  448. 
In  actions  for  libel  and  slander,  461. 
assignment  not  to  prejudice, sisB. 
generally,  437-442. 
order  of,  on  trial,  607. 

Definitions-of  terms  and  phrases,  16. 
courts  take  judicial  notice  of,  1875. 
See  EviDENCB. 

Degrees  of  evidence— enumerated,  1828. 

Delivery— of  property,  at  execution  sale,  how  made,  696, 699i. 

Demand— of  bill  of  items,  how  and  when  made,  454. 
in  unlawf  ol  detainer,  1161. 

Demurrer— must  specify  grounds,  431. 
may  accompany  answer,  431. 
to  amended  pleadings,  432. 
to  amend  pleadings  In  Justices'  Court,  860. 
raises  Issues  of  law,  589. 
waives  summons,  406. 
enlargement  of  time  to  amend,  478, 1054. 
not  waived  by  simultaneous  answer,  472. 
amendments  of,  course  and  effect  of,  472. 
overruled,  effect  of,  on  answer,  472. 
time  to  amend,  476. 

grounds  of,  to  petition  for  probate,  1312. 
grounds  of,  generally,  430. 
may  be  taken  to  part  of  pleading,  431. 
maybe  taken  to  answer  In  mandate,  1091. 
to  answer,  when  to  be  taken,  443. 
to  accusation  against  attorney,  295-296. 
objections,  when  deemed  waived,  434. 
what  Issues  are  raised  by,  689. 
exceptions,  when  deemed  taken  to  decision  on,  647. 
when  defendant  may  demur,  430. 
in  Justices'  Courts,  854. 
proceedings  on  in  Justices'  Courts,  858. 
judgment  on,  636. 

Denial— effect  of  failure  to  deny,  462. 

must  be  specific,  to  verified  complaint,  437. 

Depose— includes  every  mode  of  written  oath,  17. 

Deposit— to  secure  discharge  from  arrest,  486. 
may  be  made  instead  of  .baU.  497. 
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Deposit--  Continued. 

sheriff  to  pay  Into  court,  498. 

released,  on  giving  ball,  499. 

Instead  of  undertaking  in  Justices'  Goarts,  926. 

how  applied,  in  satisfaction  of  judgment,  500, 550. 

of  fees,  on  trial  of  rights  to  property,  689. 

of  summons,  in  post-offtce,  415. 

surplus  on  sale  of  ship,  825. 

in  post-offlce,  on  service  by  mail,  1013. 

no  mnitation  to  action  for  money  left  on«  348. 

Deposit  in  court— of  money  in  hands  of  trustee,  572. 
to  be  placed  by  clerk  with  county  treasurer,  5i3, 2104. 
order  for,  how  enforced,  574. 
of  surplus  money,  in  foreclosure  suits,  727. 
of  surplus,  after  sale  of  steamer  or  boat,  825. 
on  substitution  of  new  defendant,  386. 
on  appeal,  941-949. 
on  appeal,  may  be  waived,  948. 
for  costs,  in  Justices'  Courts,  923. 

Depositions— depose,  term  defined,  17. 
court  commissioners  may  take,  259. 
definition  of  deposition,  2004. 
form  of  taking,  2006. 
when  may  be  used,  2019. 
of  witness  out  of  State,  when  taken,  2020. 
of  witness  in  the  State,  when  taken,  2021. 
of  witness  out  of  State,  how  taken,  2024. 
conmiission,  to  whom  to  issue,  2024. 
interrogatories,  when  to  be  prepared,  2025. 
authority  and  duties  of  commissioners,  2026. 
non-return  of  commission,  when  trial  continued,  586, 2027. 
postponement  for  taking.  595, 2027. 
by  wxkom  may  be  used,  2028. 
of  witness  in  the  State,  before  whom  taken,  2031. 
how  taken,  and  by  whom  may  be  used,  2032. 
when  may  be  excluded,  2033. 
once  taken  may  be  read  at  any  time,  2034. 
to  be  used  in  other  States,  2035. 
of  witness,  how  procured  upon  commission,  2036. 
how  procured  if  no  commission  issue.  2037. 
when  may  be  taken  without  commission,  2037. 
testimony  of  witness,  how  taken,  2038. 
of  witness  may  be  taken  in  case  of,  adjournment,  596. 
Bee  Eyidbnob. 

Derogation  of  common  law— Code  not  deemed  in,  4. 

Descent— right  of  possessors  not  affected  by,  329. 

Description— of  real  property  in  pleadings,  455. 
order  of  survey,  743. 

Devisee— See  Pbobats  of  Will,  Estatbs  of  Dbosasbd  Peb* 

SONS. 

Direct  evidence— defined,  1831. 

what  sufficient  to  prove  facts,  1844. 

Disability— not  to  abate  action,  385. 

of  Justice,  proceedings  thereon,  922. 
when  to  be  availed  or.  357. 
when  two  or  more  exist,  358. 
limitation,  how  affected  by,  352. 

limitations  must  exist,  when  right  rccrues,  to  avoid,  347. 
See  Abatbmbkt.  Ltmttattok  of  Actions. 
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DlilrarMments— When  allowed  In  actions,  1021. 
bill  of,  by  whom  Yerifled,  1033. 

Discharge—from  arrest,  exonerates  bail,  491. 
from  arrest,  effect  of,  486. 
of  sick  juror,  615. 
of  prisoners,  1143-1 154. 

Discharge  from  impriaonment— of  persons  in  civil  actions,  1143. 
for  failure  of  plaintiff  to  furnish  weekly  support,  1154. 
notice  of  applloatlon  for,  1144. 
service  of  notice,  tl45. 
examination  of  prisoner  before  judge,  1146. 
Intcrroratories  may  be  in  writing,  1147. 
oath  to  ue  administered,  1148. 
order  of  discliarg^e,  1149. 
successive  applications  for,  1150. 
when  final,  1151. 

judgment  may  be  enforced  against  estate,  1152. 
prisoner  not  subject  to  rearrest  after,  1153. 
See  ABBK8T  AND  Bail. 

Discharge  of  ezeontors— from  debt  dne  decedent.  1447, 1448. 
from  debt  by  will,  1448. 
order  for,  1647. 
by  judgment  or  decree,  1697. 

See  ExBCUToss  and  Administratobs. 

Disclaimer-^enerally,  739. 

Discontinnance— entering,  681. 

Discretion  of  conrt- on  allowance  of  costs,  1025. 
costs  of  appeal,  when  in,  1027. 
costs  on  postponement  of  trial,  are  in,  1029. 
costs  on  proceedings  for  condeumatiou  of  land  in,  1255. 
granting  stay,  under  writ  of  review  in,  1U72. 
ordering  issues  in  mandate  to  be  tried  by  jury  in,  1090. 
evidence  on  collateral  questions,  admitted  in,  1868. 
view  by  jury  of  premises,  allowed  in,  1954. 
order  of  trial,  607. 
order  of  proof  in,  2042. 
form  of  administering  oath,  in,  2095. 
expenses  of  referees  in  partition,  766, 796. 
to  order  reference  in  accusation  against  attorney,  298. 

Dismiasal— of  action,  for  failure  to  furnish  security  for  costs,  1037. 
when  either  party  may  take  a,  5i)4. 
when  action  may  be  dismissed,  581. 
of  appeal,  for  failure  to  furnish  papers,  904. 
of  appeal,  effect  of,  955. 

Disobedience— see  Contempts. 

Disqualifications— of  judge,  170. 

of  judge,  ground  for  removal  of  cause,  397. 
executor  may  qualify  on  removal  of,  1354. 
of  judge  in  prooate,  proceedings,  1430. 
of  jurors,  enumerated,  602. 
of  referee,  enumerated,  641. 

Distribution— see  Estates  of  Deceased  Pebsoks, 

Divorce— sittings  of  court  may  be  private  in,  125. 

Docket— of  judgment,  to  be  kept  by  clerk,  671. 
what  constitutes,  672. 
entries  in,  how  made,  672. 
to  be  open  for  public  inspection,  673. 
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Estates  of  deceased  peraota— Continued. 
Of  the  homestead. 

successors  to  rights  of  homestead  owners,  powers  and  rights  of, 
1485. 

certified  copies  of  final  order  to  be  recorded,  1486. 
€tf  elaimt  against  the  estate. 

notice  to  be  given  to  creditors,  1490. 

notice,  how  given,  1490.  .^ 

removal  of  executor  for  neglect  to  give  notice,  iSil. 

time  expressed  in  notice,  1491. 

copy  of  notice  and  affidavit  to  be  filed,  1492. 

time  within  which  to  present  claims,  1493. 

claims  to  be  sworn  to,  interest,  1484. 

claim  may  be  presented  by  superior  judge,  14£5. 

allowance  to  be  indorsed  on  claim,  14S<i. 

rejection,  what  deemed,  14C6. 

approved  claims  or  copies  to  be  filed,  1407. 

duty  of  clerk,  1497. 

claims  secured  by  liens,  how  described,  1497. 

rejected  claims,  when  to  be  sued  for,  1498. 

claims  barred  by  statute  not  to  be  allowed,  1499. 

examination  of  claimant  on  oath,  1499. 

claims  must  be  presented  before  suit,  1500. 

exceptions  as  to  liens,  1500. 

limitation  of  time,  how  affected  by  vacancy  of  administration, 
1501. 

claims  in  actions  pending  before  decease,  1502. 

allowance  of  claim  in  part,  1503. 

Judgment  against  executor,  effect  of,  1504. 

execution  not  to  issue  after  death,  when,  1505. 

J»roperty  levied  on  may  be  sold,  proceeds,  how  applied,  1505. 
udgment,  when  not  a  lien,  1506. 
donptful  claims  may  be  referred,  1507. 
allowance  or  rejection  by  referee,  effect  of,  1507. 
trial  by  referee,  how  confirmed,  effect  of,  1508. 
costs  on  contest  of,  liability  for,  1509. 
claim  of  executor,  to  whom  presented,  1510. 
suit  by  executor  for  claim  rejected,  how  commenced,  1510. 
executor  to  return  statement  of,  1512. 
statement,  what  to  contain,  1512. 
JBeUes  and  conveyance  of  property  of  decedents. 
personal  estate  first  chargeable  for  debts,  1516. 
real  estate,  when  to  be  sold,  1516. 
no  sales  valid,  except  by  order  of  court,  1517. 

Eetitions  for  orders  of  sale,  showing  required,  1518. 
ut  one  petition,  order  and  sale  to  be  had,  1519. 
perishable  and  depreciating  property  to  bo  sold,  1522. 
•    order  to  sell  personal  property,  1523. 
partnership  interests  and  choses  in  action,  how  sold,  1524. 
order  of  sale,  what  to  direct,  1525. 
what  to  be  first  sold,  1525. 

sale  of  personal  property  to  be  made  at  auction,  1526. 
mines  may  be  sold,  now,  1529. 
petition  for,  who  may  file  and  what  to  contain,  1530. 
order  to  show  cause,  how  made,  notice,  1531. 
order  of  s^e  of  mines,  how  and  when  made,  1532. 
provisions  of  Code  apnllcable  to  sale  of  mines,  1533. 
real  estate  may  be  sold,  when.  1536. 
verified  petition  for  sale,  what  to  contain,  1537. 
to  What  petition  may  refer,  nai. 
order  to  interested  persons  to  appear,  1538. 
order  to  show  caude,  must  be  previously  served,  1539. 
notice,  when  to  be  served,  1539. 
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Judicial  erldence,  1823. 

jmxyf.iazi. 

law  of  erldence.  1828. 

<l^ree  of  certainty  required,  1826. 

or^^inal  evidence.  1829. 

BecondarMvideDce,  1830. 

direct  evidence.  1831. 

Indirect  evidence,  1832. 

indirect  evidence  classified,  1967. 

primary  evidence,  1833. 

partial  evidence,  1834. 

Katlsfactory  evidence,  183u. 

indispensaoleievidence,  1836. 

conclusive  evidence,  1837. 

conclusive  evidence,  bow  restricted,  1978. 

(cumulative  evidence,  1838. 

corroborative  evidence,  1839. 

inference  defined,  1958. 

presumption  defined,  1959. 
Degree  €f  proof, 

what  required  to  establish  fact,  1826. 

kinds  of  evidence,  1827. 

desrees  of  evidence,  1828. 

one  witness,  when  sufficient  to  prove  a  fact,  1844. 
General  prineiples. 

direct  evidence,  what  sufficient  to  prove  a  fact,  1844. 

testimony  confined  to  personal  knowledge,  1845. 

testimony  to  be  in  presence  of  persons  suSected,  1816. 

wltoess  presumed  to  speak  the  truth,  1847. 

presumption,  how  repelled,  1847, 2051, 2052. 

one  person  not  affected  by  acts  of  another,  1848. 

declarations  of  predecessors  in  title,  as,  1849. 

declarations  which  are  part  of  transaction,  1850. 

evidence  relating  to  third  person— primary  when,  1851. 

decl£uration  of  decedent,  evidence  of  pedigree,  1852. 

declarations  of  decedent,  evidence  against  successor,  1853. 

part  of  transaction  proved,  the  whole  admissible,  1854. 

contents  of  writing,  how  proved,  1865. 

agreement  in  writing,  deemed  the  whole,  1856. 

construction  of  writing,  relates  to  place,  1857. 

construction  of  statutes  and  instruments,  rule  of,  1856. 

intention  of  Legislature  or  parties  to  be  pursued,  1869. 

circumstances  to  be  considered,  1860. 

terms  to  be  construed  by  general  acceptation,  1861. 

written,  to  control  printed  words,  in  blank  form,  1862. 

persons  skilled  to  diecipher  chai-acters,  1863. 

of  two  constructions,  which  to  be  preferred,  1864. 

written  instrument  construed  as  widerstood  by  parties,  18G5. 

construction  to  be  in  favor  of  natural  right,  1866. 

material  allegations  only,  need  be  proved,  1867. 

evidence  to  be  relevant  to  questions  in  dispute,  1868. 

evidence  on  collateral  questions  in  discretion  of  court,  1868. 

affirmative  allegations  only  to  be  proved,  1869. 

facts  which  may  be  proved  on  trial,  1870. 

judicial  notice,  of  what  facts  court  will  take,  1873. 

persons  who  cannot  testify,  1880. 
Kinds  and  degrees  of  evidence. 

knowledge  of  court,  facts  within,  1875. 

of  witnesses— see  Witnesses. 

of  writhigs— see  Wbitiugs,  Public  Wbitihos,  Piuvatb 
WHiTuros. 
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eildence,  VK\. 


Bpe   llcstu   uCcuiitruvert&lopresuiDptloiis.  I9n.~ 
iliat  ovi  I      a  iudl&peusable.  19117. 
perjnr;  aad  treason,  oviaeacti  required  to  prove,  IM9. 
itatnie  cf  Frauds. 

will  to  bo  111  wrlHoB.  1989. 
rerocBtlonor  nUI.whalteqiilreilto 
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fizeonton  and  nAmin\9tntot9— Continued. 
release  of  sureties,  1403. 
new  sureties,  order  of  release,  14(M. 
forfeiture  of  letters  for  nefflect  to  give  new  soretiest  1406. 
application  to  be  determined,  wben,  1406. 
liability  on  bond.  1407. 

letters  revoked  on  will  subsequently  foond,  1423. 
power  of  executor  in  such  case.  1424. 
wl»encoIto.g«e.«e<U«,u.imei.rem.lnlngex«mtor.tc.to«t, 

who  to  act  when  ail  incompetent,  1426. 

resignation  of,  when,  14*27. 

court  to  appoint  successor,  1427. 

liability  of  outffoer,  1427. 

all  acts  of,  vaUu  till  power  is  revoked,  1428. 

transcript  from  minutes  of  court  as  evidence  of  authority  of* 
1429. 
Removal  and  euspentiona  in  certain  ecues, 

suspension  of  powers  of,  for  embezzlement,  1438k 

notice  to  be  given  and  citation  to  appear,  1437. 

who  may  appear  on  hearing,  1438. 

notice  to  absconding  executors,  etc.,  1439. 

court  may  compel  attendance.  1440. 

letters  revoked  for  failure  to  furnish  Inventory,  liM. 
Of  the  powers  and  duties  of. 

entitled  to  possession  of  all  decedent's  property,  14S2. 

to  take  possession  of  entire  estate,  1581. 

may  sue  and  be  sued  for  recovery  of  property,  1582. 

may  sue  for  embezzlement  prior  to  grant  of  letters,  1458. 

may  sue  for  possession  of  estate,  14d2. 

may  maintain  actions  for  waste,  conversion,  and  trespass,  1583. 

may  be  sued  for  waste  or  trespass  of  decedent,  1584. 

actions  on  bond  of  executor  may  be  brought  by  another,  1586. 

what  executors  need  not  be  parties,  1587. 

may  compound  with  debtor,  1588. 

may  recover  property  fraudulently  dlQ)osed  of  by  testator,  1588. 

disposition  of  estate  recovered,  1591. 

may  complete  contracts  of  sale  of  real  estate,  1597. 

allowance  and  rejection  of  claims  by.  . 

See  Estates  of  Deceased  Persons/ 
Idabilities  and  compensation  of. 

when  personally  liable,  1612. 

to  be  charged  with  all  estate,  1613. 

not  to  profit  or  lose  by  estate,  1614. 

for  uncollected  debts  without  fault,  1615. 

compensation  of,  1616. 

not  to  purchase  claims  against,  1617. 

commissions  allowed  to,  1618. 
Accounting  and  settlements  by. 

to  render  exhibit,  when,  1622. 

citation  to  account,  1623. 

petition  for  citation  to  render  account,  1624. 

citation  to  account  on  application,  1625. 

objections  to  account,  who  may  file,  1626. 

attachment  for  disobeying  citation,  1627. 

to  render  accounts  at  expiration  of  terra,  1628. 

to  account  after  authority  revoked,  1629. 

revocation  of  letters  fur  neglect  to  account,  1630. 

to  produce  and  file  vouchers,  1631. 

vouchers,  when  need  not  be  produced,  1632, 

appointment  of  day  of  settlement,  notice  thereof.  1633. 

final  settlement,  partition  and  distribution  may  be  simultaneous, 
1634. 
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Ezeenton  and  administrators— C<ofi«fi«e(l. 
Aeeottniing  and  settlements  by, 

wbo  may  file  exceptions  to  accomit.  1635. 

vrhat  matters  may  be  contested  by  heirs,  1636. 

postponement  of  bearing  In  contest  of  accomit,  1637. 

settlement  of  accounts,  when,  and  wben  not  conclusive,  1687. 

proof  of  notice  must  be  made  before  settlement,  1638. 

lunds-pendinff  settlement,  1640. 

personal  liability  of,  after  decree  for  payment  of  debts,  1649. 

liability  for  failure  to  give  notice  for  presentation  of  claim,  1650. 

final  account,  wben  to  be  made,  1652. 

neglect  to  render  final  accoont,  bow  treated,  1653. 

final  settlement,  decree  and  discbarge,  1697. 

costs  allowed  in  actions  by  and  against,  1931. 

on  appeal,  security  may  be  limited  or  modified,  946. 

Bxemption— property  exempt  from  execution,  690. 
from  Jury  duty,  wbo  are  exempt,  200. 

Exoneration— of  baU.   See  Abbbst  and  Bail. 

Exports— skilled  persons  may  decipher  characters,  1868. 
facts  which  may  be  proved  on  trial  bv,  1870. 
may  prove  unwritten  law  of  sister  State,  1902. 
See  Eyidbvob. 

Extension— of  time,  1054. 

Facts— to  be  stated  in  complaint,  426. 

insufficiency  of,  ground  for  demurrer,  430. 

special  Issues  not  made  by  pleadings,  how  tried,  309. 

degree  of  certainty  required  to  establish,  1626. 

what  facts  may  be  proved  on  trial,  1870. 

issue  of,  bow  it  arises,  590. 

how  tried,  592. 

findings  of,  633, 634. 

itfreement  on,  on  submission  of  controversy,  1138. 

of  which  court  will  take  judicial  notice,  1875. 

Jury  as  Judges  of,  2101. 

Farmer— property  of,  exempt  from  execution,  690. 

Father— may  sue  for  seduction  of  daughter,  375. 
may  sue  for  death  or  injury  of  child,  376. 
rank,  in  order  of  persons  entitled  to  administer.  1365. 
entitled  to  guardianship  of  minor,  1751. 

Fees— officers  entitled  to,  91. 

of  court  commissioners,  259. 
of  official  reporter,  274. 
tender  of,  to  bo  made  to  witness,  1987. 
of  attorney,  how  to  be  paid,  1021. 
of  referees.  1028. 

on  recording  mechanics*  lien,  1189. 
of  witnesses.  1987. 
See  Costs. 

Feminine— included  in  masculine,  17. 

Fictitions  name— party  may  be  sued  by,  474. 

ignorance  of  real  namo  to  be  stated  in  complaint,  474. 

Findixiga— referees  to  report  within  twenty,  days,  643. 
effect  of  finding^  of  referees,  644. 
of  referee,  may  be  excepted  to,  645. 
of  fact,  how  waived.  634. 

most  be  in  writing  and  filed  within  twenty  days.  633. 
of  fact  and  conclusions  of  law,  must  be  separately  stated,  633. 
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how  prepwedi  0tf. 

practice  and  nroceedtngs  on,  635. 

on  counterH^Jaim,  02tt. 

oo  claim  and  delivery*  037. 

general  and  special  deflned,  624. 

when  generator  special  may  be  given.  625. 

Finet— f  or  neglect  of  juror  to  appear,  238. 

may  be  imposed  on  usurpation  of  offloe,  809. 
actions  for.  in  Police  Courts,  932. 
imposed  for  neglect  to  obey  mandate,  1007. 
imposed  for  contempts,  1218. 
imposed  on  Btate  officers,  bow  enforced,  1097. 

See  FOBfBlTUBX. 

Fire  engines— exempt  from  execution,  G90. 

Forcible  entry  and  detainei^Jurlsdlction  In  actiona  for,  76. 
Justices'  Court  jurisdiction.  112, 113. 
treble  damages,  when  allowed,  735. 
forcible  eut^  defined,  1159. 
forcible  detainer  defined,  1160. 
unlawful  detainer  defined,  littl. 
notice  by  landlord,  1161. 
notices,  now  served  in,  1162. 
jurisdiction,  1163. 

parties  defendant  In  actions  for,  1164. 
parties  generally,  1165. 
complamt  In  actions  for,  1166. 
day  for  appearance  to  be  fixed,  1166. 
service  of  Hummons  and  complaint,  1167. 
simimonH,  fonn  and  service  of,  U67. 
arrest,  order  for,  when  raaile,  1168. 
judgment  by  default  may  be  entered,  1169. 
defendant  may  appear,  answer,  or  demur,  1170. 
triid  may  be  by  jury,  1171. 
showing  required  of  plaintiff,  1172. 
what  defendant  may  show,  1172. 
complaint  must  be  amended,  when,  1173. 
verdict  and  judgment  in,  1174. 
treble  damages,  735, 1174. 
complaint  and  answer  must  be  verified,  1175. 
appeal  not  to  stay  proceedings  unless  so  directed,  1176. 
rufed  of  practice  and  proceedings  in,  1177. 
new  trials  and  appeals  in,  1178. 
relief  of  tenant  against  forfeiture,  1179. 

Foreign  resident— summons,  how  served  on,  412. 
See  Absbkteb. 

Foreclosure— place  of  trial  in  actions  for,  392. 
intervention.  387. 
Hs  pendens,  409. 
receiver,  664. 

proceedings  In  action  for,  726. 
surplus  after  sale,  how  disposed  of,  727. 
proceedings  in  actions  on  installment  loans,  728. 
injunction,  745. 


receiver  may  be  appointed  in,  564. 

*  '  by,  18 
fixtures,  745. 


remedy  by,  is  exclusive,  744. 


mortgagee  in  possession,  744. 

tender,  U97. 

when  action  lies  against  decedent's  estate,  1493. 1500. 

See  MOBTOAOB. 
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Fonign  will-proceedings  In  probate  of,  1322-1324. 
See  Wills. 

Forfeiture— limitation  of  action  for»340. 
place  of  trial  in  actions  for,  393. 
on  sale  under  execution,  without  notice,  693. 
ilability  of  sheriff,  697. 
form  of  action,  307. 
of  lease,  relief  against,  1179. 

Franchise— actions  for  usurpation  of,  80^-S09. 
See  USUBFATIOK  OF  Offiob. 

Frai^d— a  ground  for  arrest,  479. 

Frauds— see  Statute  of. 

Furniture— exempt  from  execution,  690. 

Future— included  in  present  tense,  17. 

Gramishee— citation  to  issue  to,  545. 

memorandum  to  be  furnished  by,  546. 
when  liable  to  plaintiff,  544. 
to  be  served  with  notice  of  attachment,  543. 
property,  how  attached  in  hands  of  542. 

Bee  ATTAOHMBKT. 

Gramishment— see  Attachment. 

Grold  coin— legal  tender  notes  receivabl«3  as,  667. 

Grold  dust— return  on  execution,  688. 

See  JUDOMENT. 

Governor- to  appoint,  In  case  of  absence  or  Incapacity  of  judge,  160. 
may  lequire  superior  Judge  to  hold  court,  160. 

Grrading— see  LiEirs,  Enfobcbueitt  of. 

Grand  jury— defined,  192. 

ballot-bot,  209. 

drawing,  214-220. 

when  to  be  impanneled,  241. 

how  constituted,  242. 

panel, how  filled,  242. 

proceedings  regulated  by  Penal  Code,  243. 

Growing  timber— action  for  trespass  for  cutting.  733. 

Guardian— <zd  litem,  of  infant,  to  appear  in  actions,  372. 
how  appointed,  373. 
how  appointed  in  Justices'  Courts,  843. 
power  of  court,  how  affected  by  Probate  Act,  1759. 

Guardian  and  ward— appointment  of  guardian,  how  provided  for, 
304. 
general,  to  appear  for  infant,  372. 
ad  litem,  hi  actions,  372. 
ad  litem*  how  appointed,  373. 
of  insane  person,  in  partition,  794. 
in  Justices'  Court  cases,  843. 
Ouardiana  of  minora.        ^  ^  ^      ^^^^ 

service  of  process  on,  for  removing  executor,  1722. 
Superior  Court  tu  appoint,  when,  1747. 
petition  for  appoUitment,1747. 
minor  may  nominate,  when,  and  when  not,  1748. 
power  of  Judge  at  chambers,  167, 1808. 
when  appointment  made  by  court,  sec.  1749. 
nomination  by  minor  after  fourteen,  1750. 
father  and  mother  entitled  to  appointment,  whan,  1751. 


',  f«,' 


my  le insarted to.  lA. 
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Ckiardian  and  "waxd-^Cimtinued. 
Otneral  and  tniseellaneout  provUion*. 

examination  of  person  suspected  of  defrauding  ward,  1800. 

or  e<  concealing  ward's  property,  1800. 

removal  and  resignation  of  guardian,  1801. 

surrender  of  estate,  1801. 

guardianship  liow  terminated,  1802. 

new  bond  wnen  required,  1803. 

bond  tabe  filed,  action  on,  1804. 

limitation  of  action  on  guardian's  bond.  1805. 

limitation  for  recovery  of  property  sold,  1806.  i 

more  than  one  guardian  may  be  appointed,  1807.  < 

order  appointing  guardian,  how  entered,  1808. 

undertauugs,  requisites  of,  ^809. 

Habeas  corpus— jurisdiction,  issuance  of  writ,  61, 76. 

Handwritiiig— how  proved,  1943.  I 

evidence  respecting,  how  given,  1944. 
comparisons  of,  how  made.  194ft. 
entries  of  decedents  as  evidence,  1946. 
proof  of,  when  admitted  in  probate  of  wlU,  1319. 

Highways— damages,  for  trespass  on,  733. 
measure  of  damages,  734. 

Holidays— defined,  10. 
non-Judicial  days,  134. 

Homestead— setting  apart  to  survivor,  1474, 1486. 
See  Estates  or  Deobasbd-Pebsons. 

Householder— property  of,  exempt  from  execution,  680. 

Husband-not  liable  for  debts  of  sole  trader,  1821. 
when  not  to  be  witness  against  wife,  1881. 
when,  must  testify,  1882. 
when  to  be  Joined  with  wife  as  party,  370. 

Immaterial— errors,  may  be  disregarded,  476. 

Impeachment— court  for  trial  of,  how  composed,  36. 
Jurisdiction  of,  36. 
officers  of  court,  37. 
trial,  provided  for  in  Penal  Code,  38. 

Imprisonment— effect  of,  on  limitation  of  actions,  352. 
of  Judgment  debtor,  when  may  be,  719. 
for  contempt  of  court,  1219. 
for  disobedience  of  mandate,  1097. 

See  DisoHABas  fsom  Impsisokicekt. 

Improvements— value  of,  when  allowed  as  set-off,  741 .  , 

estimation  of  value  of,  in  eminent  domain,  1248. 
when  not  assessed  in  eminent  domain,  1249.  j 

Inadvertence— relief  from  by  amendment,  473. 

Inconsistent  statutes— Code  repeals,  18. 

Indemnity— action  against  sheriff,  1055. 

Indirect  evidence— defined,  1832. 
See  Evidence. 

Indispensable  evidence— defined,  1836. 
See  EviDEVOE. 

Infiant— to  appear  by  guardian,  372. 

effect  of  infancy,  on  limitation  of  actions,  328, 352. 
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Znfiuit— CoflKiMMl. 

smnmoiis,  bow  senred  on.  411. 

ODoyear  after  removal  of  diaabOity  glTen  to  InflHit  to  contest 

probate  of  wlU,  1333. 
letters  of  administration  durante  miaare  mtaU^  1354. 
sbare  of,  on  i>artitlon,  to  be  raid  to  guardian,  798. 
share  of,  on  partition,  securities  may  be  taken.  177. 
effect  of  Infancy,  on  claim  to  escheated  estates,  1272. 
who  entitled  to  gnardtanshfp  of,  17SL 

Infwnce   defined,  1366. 
on  what  founded,  1900. 

Znjnnction-'What  Is,  and  who  may  grant,  825. 
when  it  may  be  granted,  536. 
at  what  time,  may  l>e  granted,  627. 
what  required  to  obtain,  G21, 
after  answer,  upon  notice.  628.    . 
security  required  upon,  529. 
order  to  show  cause,  630. 
to  suspend  business  of  corporation,  how  and  by  whom  granted, 

motion  to  vacate  or  modify  application,  bow  made.  632. 
when  will  be  vacated,  533. 
limitation  not  to  run.  356. 
to  restrain  injury  during  foreclosure.  745. 
to  restrain  injury  after  execution,  745. 
to  restrain  injury  during  probate,  1341. 
Injuries— civil  action  arises  from,  25.    ' 
Iduds  of,  enumerated,  37. 
to  property,  defined,  26.  ' 
to  person,  defiued,  29. 

chDd,  father,  mother,  or  guardian  may  sue  for,  376. 
action  for  death  or,  377. 
claims  for,  may  bo  united,  427. 
place  of  trial  in  actions  for,  395, 832. 
liability  of  steamers  and  vessels  for,  813. 

i}*5H}Jy»i*°  ®^^'y  'oj"  survey  of  land,  743. 
liability  for,  after  sale  on  execution,  746. 

Ihqnett-Jury  of,  what,  195. 
impanneling  Jury  of,  254. 

Inaane  persons-guardlau  ad  litem,  372. 

when  guardian  may  be  appointed  for,  1763. 
appointment  of,  on  hearing,  1764. 
powers  and  duties  of  guardians  of,  1765. 
proceedings  for  restoration  of,  1766. 
guardlansto  recover  share  of,  on  partition,  794. 
may  consent  to  partition  and  execute  release.  795. 
service  of  summons  oii,  how  made.  411. 
cannot  be  witnesses,  1880.        « 

Xnaanity— effect  of,  on  limitation  of  actions,  352. 
effect  of,  on  claim  to  escheated  estates,  1272. 
Inaolyency— proceedings  under  statute  to  continue,  1822. 
Jurisdiction  in  actions  of,  76.  uo,*tM-. 

Subject  in  general. 

insolvent  may  be  dlscharared  l.n  645 
compliance  with  acrTequired;KD7645 
act.  how  known  and  cited,  i;p  645. 
Voluntary  imolvency,  "» *»  !»•  »»• 


Implication  for  di'schanre.  how  miuin  9  n  rak 
amount  of  debts  reqSroir^T^M^' 
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laaoWency—'Coniinuea. 
V0luntaiy  insolvency. 

essential  aTerments  In  petition,  2,  p.  6i5,  , 

schedule  and  Inventory  to  be  annexed,  2»p»  645w 

eflfect  of  filing  petition,  2,  p.  645. 

schedule,  what  to  contain,  3,  p.;€4ft. 

statement  of  debts,  etc.,  3,  p.  646. 

inventory,  what  to  contain,  4,  p.  646. 

estate  of  petitioner,  what  included,  4,  p.  646. 

petition,  schedule,  and  Inventory  to  be  verified,  5,  p.  646. 

form  of  affidavit  to  be  taken,  6,  p.  646.  •  ! 

order  of  court  on  filing  petition,  what  to  contain,  5,  p.  646.  | 

sheriff  to  take  possession  of  estate,  0,  p.  647.  < 

effect  of  order  on  pending  proceedings,  6,  p.  647. 

copy  of  order  to  bo  published,  7,  p.  647.  i 

copy  of  order  to  be  served  on  creditors,  7,  p.  647.  1 

money  to  defray  costs,  to  be  deposited,  7,  p.  647.  \ 

Involuntary  insolvency.  < 

number  of  creditors  required  to  petition,  8,  p.  64a. 

aggregate  amount  of  debts,  8,  p.  648. 

petition  to  be  verified,  etc.,  where  filed,  8,  p.  648. 

contents  of  petition,  and  amendments,  8,  p.  648. 

certain  loans  not  invalidated,  8,  p.  648. 

bond  to  accompany  petition,  8,  p.  648. 

additional  bond,  wnen  directed,  8,  p.  648. 

order  of  court,  on  filing  petition  for  debtor  to  show  cause,  9,  p.  619. 

court  may  forbid  payment  of  debts,  i>,  p.  649. 

court  may  forbid  delivery  of  property,  9,  p.  649. 

copy,  petition,  and  order  to  be  served  on  debtor,  10,  p.  tflSL 

service,  how  made,  10,  p.  649. 

renewal  of  order,  supplemental  order,  10,  p.  649. 

service  by  publication,  when,  10,  i).  649. 

debtor  may  demur  to  petition,  when,  11,  p.  650. 

answer  on  demurrer,  overruled,  11,  p.  650. 

answer,  requisites  of,  11,  p.  650. 

proceedings,  how  conducted,  11,  p.  650. 

order  on  default  of  debtor,  or  on  trial  of  Issue,  12,  p.  650 

order  on  debtor  to  file  schedule  and  inventory,  12,  p.  650. 

proceedings  thereon,  how  conducted,  12,  p.  650. 

proceedings,  when  dismissed,  13,  p.  650. 

respondent  debtor,  when  to  recover  costs,  13,  p.  650. 

when  sheriff  or  assignee  to  prepare  schedule  and  Inventory,  14, 
p.  650. 
Assiffneesm 

meetlnff  of  creditors  to  elect,  15.  p.  651. 

clerk  of  court  to  keep  minutes  of  meeting,  15,  p.  651. 

assignee,  qualifications  of,  15,  p.  651. 

bona  to  be  filed  by,  15,  p.  651. 

sureties  on  bond,  when  to  justify,  15,  p.  651. 

bond  may  be  sued  by  any  creditor  i^rleved,  15,  p.  651. 

court  when  to  appoint  assignee,  16,  p.  651. 

clerk  of  court  to  assign  estate  to  assignee,  when,  17,  p.  651. 

what  estate  vests  in  assignee,  17,  p.  6ol- 

effect  of  assignment  on  attachments,  17,  p.  651. 

right  of  assignee  to  recover  estate,  18,  p.  652. 

assignee  to  prosecute  pending  actions,  18,  p.  652. 

certified  copy  of  assignment  evidence  of  authority,  18,  p.  682. 

assignee  to  record  copy  of  assignment,  where,  19,  p.  682. 

record  or  certified  copy  thereof  as  evidence,  19,  p.  6SI2. 

assignee  may  resign  appointment,  20,  p.  652. 

when  court  may  revoke  appointment,  20,  p.  652. 

revocation  not  to  affect  liability,  20,  p.  652. 

powers  of  assignee  enumerated,  21,  p.  653. 
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Jolndcv— See  Pasties,  Cacbes  or  Action. 
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Joint  ABbton^Continued. 

pleadings,  vrhat  constitute,  998. 

issaes.  Cow  tried,  994. 

▼erdict,  what  to  be,  994. 

jadgment.  whero  some  defendants  only  are  served,  414. 

contribution,  709. 

proceedings  ^;ainst  those  not  served,  988-994. 

Judges— of  Superior  Courts,  elections,  65. 

counties  having  two  or  more,  W. 

of  8au  Francisco,  67. 

terms  of  ol&ce,68. 

computation  of  years  of  office,  69. 

vacancies  in  office  of,  70. 

courts  held  by  other,  71. 

pro  tempore,  72. 

supreme,  qualifications  of,  156. 

superior,  qualifications  of,  157. 

superior,  residence  of,  158. 

holding  courts  at  request  of  governor,  160. 

ineligibility  of.  161. 

powers  of,  at  chambers,  166, 176. 

when  disqualified  to  act,  170. 

not  to  act  as  attorney,  171. 

must  not  have  attorney  for  partner,  172. 

powers  of,  out  of  court,  176. 

powers  of,  as  to  conduct  of  proceedings,  177. 

to  punish  for  contempt,  178. 

to  take  acknowledgments,  179. 
•       to  refuse  subsequent  application  for  orders,  182. 

proceedings  not  to  be  affected  by  vacancy,  184. 

shall  have  means  to  carry  jurisdiction  into  effect,  187. 

when  not  to  act  as  executors,  430. 

when  disqualified,  proceedings  transferred,  431. 

may  present  claim  against  estate  of  deceased,  495. 

relieved  from  office,  to  settle  exceptions,  653. 

may  be  a  witness,  1883. 
See  Tesm  of  Office. 

Jndgment--deflnitlon  of.  577. 

against  whom  may  be  given,  578. 

against  administrator,  etc.,  1504. 

against  attorney  at  law,  for  suspension  or  removal,  299. 

against  one  of  several  debtors,  costs  may  be  severed,  1026. 

against  one,  and  action  proceed  as  to  others,  579. 

against  married  woman  In  forcible  entry,  1164. 

against  sheriff  for  official  acts,  conclusive  on  sureties,  1055. 

against  decedent,  when  not  a  lien,  1506. 

award,  when  it  has  effect  of,  1286. 

by  default  generally,  685. 

confession  oy,  1132-1134. 

by  default,  relief  against,  473. 

by  default  on  amended  complaint,  432. 

by  default  in  forciblo  entry^  1169. 

costs,  when  allowed  to  plaintiff,  1022. 

costs,  when  allowed  to  aefendant.  1024. 

costs,  when  allowed  to  one  of  several  defendants,  I02tt» 

costs,  to  bo  Included  on  judgment,  1035. 

costs  on  appeal,  in  discretion,  1027. 

currency  in,  667. 

docket  of,  effect  of,  899. 

deipslt,  to  be  applied  to  satisfy,  500, 650. 

esi!Bppel,  1908. 

effect  of,  upon  rights  of  parties,  1908. 
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Jxaiadic^on— -Continued. 

of  Justices'  Courts,  civil,  112. 

of  Justices'  Courts,  concuirent.  118. 

of  Justices'  Courts,  civil,  restricted,  114. 

of  Justices'  Courts,  criminal,  115. 

of  Police  Courts,  121, 032. 

meaas  to  carry  Into  effect,  187. 

when  acquired,  416. 

want  of,  a  ground  for  demurrer,  430. 

want  of,  ground  for  impeacbment  of  record.  1916. 

what  required  to  sustam  record,  1917. 

Jnror— qoallflcatlons  of,  who  competent,  196. 

disqualification  of,  199. 

may  bo  witness,  when,  1883. 

who  exempt  from  service  as.  200. 

affidavit  of  claim  to  exemption,  202. 

discharge  of,  for  sickness  at  trial.  615. 

affidavit  of,  to  impeach  verdict,  657. 

who  may  be  excused,  201, 615. 

fallnre  to  attend,  238. 

oath,  604. 
Selecting  and  retttming,/or  courts  qf  record. 

list  of  persons  to  serve  as,  to  be  ipade,  204. 

selection,  how  made,  205. 

lists,  what  to  contain,  206. 

list  to  be  placed  with  clerk,  208. 

duty  of  clerk  on  receiving  list,  209. 

reg^nlar  jurors  to  serve  one  year,  210. 

jurors  to  be  drawn  from  boxes,  211. 
Drawing,  time  and  manner  of. 

how  drawn,  211. 

to  be  drawn  upon  order  of  Judge,  214. 

clerk  to  draw  in  presence  oi  court,  215. 

number  to  be  drawn,  214. 

drawing,  how  conducted.  219. 

disposition  to  be  made  of  ballots,  220. 
Manner  of  summoning  jurors. 

sheriff,  how  to  summon,  225. 

special  drawing  and  sunmionlng  may  be  ordered,  226. 

summoning  to  complete  panel,  227. 

compensation  of  elisor  for  summoning,  228. 

Iurors  for  Justices'  and  Police  Courts,  by  whom  summoned^  230. 
low  summoned,  231. 
return  of  officer,  232. 
juries  of  inquest,  how  summoned,  235. 
obedience,  to  summons,  how  enforced,  288. 
Impetnneling  jurors. 

of  grand  5ury,  when  to  be  Impanneled,  241. 

how  constituted,  242. 

Impanneling  under  Penal  Code,  243. 

clerk  to  caiflist  of  trial  Jurors,  246. 

manner  of  impanneling,  247. 

proceedings  on  forming,  in  courts  not  of  record,  260» 

manner  or  Impanneling,  251. 

lmi>annelUig  Juries  of  mquest,  254. 

Jnry— defined,  190. 

different  kinds  of,  191. 

grand,  192. 

for  trials,  defined,  193. 

for  trials,  of  what  to  consist,  194. 

of  Inquest,  defined,  195. 

how  summoned,  235. 


J^T-rCmHniut. 


may takacf tain  ranenon  wichdrawing,*!*. 

JEiriritrFbaive.  ^14, 

<l«1iberailon.iut.  bnffcnnilDcMd.  Bia. 

dJscLuruainr.mii, 

whlla  out.  court  may  adjouni,  817. 

ponine.  ms- 
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Jwttcea^  Ocmtu— Continued. 
In  general. 

vacancies,  how  fllled.  111. 

dvil  jurisdiction  of,  112. 

concurrent  Jurisdiction  of,  113. 

dvil  jurisdiction  restricted,  114. 

criminal  jurisdiction  of,  115. 

justice,  where  to  reside,  159. 

dlsquaUflcation  to  sit  or  act,  170. 

notlo  practice  l>ef  ore  Justices'  Conrt,  171. 

not  to  have  attorney  for  partner,  172. 

may  take  acknowieogments  and  affidavits,  179. 

jurors  for,  230. 

how  summoned,  231 . 

return  of  officer,  232. 

proceedings  in  forming  jurv,  250. 

manner  orimpanneling,  251. 

transfer  of  cases  to  Superior  Courts,  838. 

may  issue  subpoenas  and  final  process,  919. 

blanks  in  papers  to  be  fllled,  except  subpoenas,  920. 

SBtices  to  receive  moneys  and  pay  to  parties,  921. 
case  of  disability,  anotber  justice  may  attend,  922. 

may  require  security  for  costs,  923. 

who  entitled  to  costs,  924. 

what  provisions  of  Code  applicable  to,  925. 
*      may  receive  deposit  in  lieu  of  underti^cing,  926. 
Pkue  cf  trial  of  otetioM  in. 

in  what  township  or  city  may  be  commenced,  832. 

place  may  be  changed  in  certain  cases,  833. 

limitation  on  right  to  change,  834. 

to  what  court  transferred.  835. 

proceedings  after  order  changing  venue,  836. 

effect  of  order  chantring  venue,  837. 

transfer  of  cases  to  District  Court,  838. 
Actiontt  how  commenced  in. 

by  filing  complaint  and  issuance  of  summons,  839. 

summons  may  issue  within  a  year,  840. 

Issuance  of  summons,  how  waived,  841. 

appearance,  by  attorney  or  in  person,  842. 

guardian,  how  appointed,  843. 

summons,  how  issued,  and  wbat  to  contain,  844. 

time  for  defendant  to  appear,  845. 

alias  summons,  when  may  issue,  846. 

several  alias,  may  be  issued,  847. 

limitations  upon  time  of  service,  848. 

summons,  by  whom,  and  how  served,  849. 

hour  given  for  appearance,  850. 
Pleadings  in. 

form  of,  851. 

what  constitutes  the;  852. 

complaint  defined,  853. 

when  demurrer  may  be  put  in,  854. 

answer,  what  to  contain,  855. 

omission  to  set  up  counter-claim,  effect  of,  856. 

when  plaintiff  may  demur  to  answer,  857. 

proceedings  on  demurrer,  858. 

amendment  of  pleadings,  when  allowed,  859. 

costs  on  allowance  of  amendments,  when,  859. 

time  in  which  to  demur  or  answer  to  amended  pleadings,  860. 
Arrest  and  bail. 

order  of  arrest,  and  arrest  of  defendant,  861. 

affidavit  and  undertaking  for  order,  862. 

defendant  arrested,  must  be  taken  before  justice,  88S. 
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Jiwde«a^  OoxaiB— Continued. 
Arrest  €md  bail, 

oiflcer  to  Klre  notice  to  plaintiff  of  wrest,  8M. 

officer  to  detain  defendant,  8<»5. 
Attachment. 

writ  to  issue  npon  affidavit,  86$. 

nndertaUng  required,  867. 

writ,  substance  of,  868. 

undertaking  may  be  taken  by  officer.  868. 

provisions  applicable  to  Justices'  attachments*  86Ai 
Clenm  and  delivery. 

bow  enforced,  870. 
Judgment  by  d^ault, 

on  failure  of  defendant  to  appear,  871. 

on  demurrer.  872. 
Time  of  trial  and  postponements, 

when  trial  must  commence.  873. 

postponement  on  motion  of  court,  874. 

postponement  by  consent  of  parties.  875. 

postponement  on  application  of  party,  876. 

conditions  imposed  for  postponement,  877. 
Trials*  eonduet  of. 

issues,  deftned,  878. 

issues  of  law,  defined,  879. 

issue  of  fact,  defined,  880. 

issue  of  law,  how  tried,  881. 

issue  of  fact,  how  tried,  882. 

jury,  how  waived.  883. 

trial  to  proceed  ir  either  party  falls  to  appear,  884. 

challenges,  peremptorv  and  for  cause,  auowed,  885. 

inspection  and  copy  of  writing  may  be  ordered,  88& 

genuineness  of  sisnatures,  when  deemed  admitted,  887. 
Juaaments  other  than  by  d^ault, 

by  confession,  889. 

by  confession,  proceedings  on,  1135. 

of  dismissal,  without  prejudice,  890. 

upon  verdict,  when  to  be  entered,  891. 

on  trial  by  court,  when  to  be  entered,  892. 

on  arrest,  wh.it  fact  must  be  stated,  893. 

sum  in  excess  of  jurisdiction  may  be  remitted,  894* 

on  offer  of  compromise  before  action,  805. 

costs  to  be  included  in ,  896.  * 

abstract  of,  form  of,  897. 

abstract  to  be  filed  and  docketed,  898. 

execution  thereon  may  issue,  when,  899. 

not  a  Hen  on  lands  unless  recorded,  900. 
Appeals  from. 

to  Supreme  Court,  964. 

to  Superior  Court,  974-080. 
■  Execution, 

may  issue  within  five  years,  901. 

contents  of,  902. 

how  renewed,  903. 

duty  of  officer  receiving.  904. 

supplementary  proceedings  on,  905. 
Contempts  in, 

lustlce  may  punish  for,  906. 

In  immediate  view  of  justice,  how  punished,  907. 

not  in  immediate  view,  warrant  to  issue,  908. 

punishments  for,  extent  of,  909. 

conviction  to  be  entered  in  the  docket,  910. 
Dockets  of  justices. 

what  to  contain,  911. 
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Justices'  OovatB— Continued. 
Jheiets  qf  justices. 

entries  in,  primary  evidence  of  fact,  912. 

index  mast  be  kept,  913. 

most  be  delivered  to  successor  by  county  clerk,  914. 

J  proceedings  on  vacancy  of  ofAce.  and  before  appointment,  915. 
usticemay  Issue  process  on  docket  of  predecessor,  916. 
successor  of  justice,  who  deemed,  917. 
superior  judge,  when  to  designate,  918. 

Jnstices  of  peace— in  cities  and  counties,  85. 
criminal  jurisdiction,  115. 
election  and  term  of  ofAce  of,  &5. 
extent  of  civil  jurisdiction,  112-114. 
jurisdiction,  how  restricted,  114. 
disqualifications  of,  170. 

not  to  practice  before  another,  in  same  county,  171. 
not  to  Lave  lawyer  for  partner,  172. 
may  take  acknowledgments,  179. 
may  take  af&davits,  179. 
cannot  issue  writ  of  review,  1068. 
cannot  issue  mandate,  1085. 
cannot  issue  prohibition,  1103. 

Justices  of  Supreme  Court— qualifications,  156. 
Ineligibility  of,  161. 

Sowers  of,  at  chambers,  165. 
isqualifications  of,  170. 
not  to  practice  law,  171. 
not  to  have  partners  practicing  law,  172. 
powers  of,  out  of  court,  176. 

Justification— of  sureties  to  undertaking,  1057. 
of  sureties,  on  claim  and  delivery,  513. 
of  sureties,  on  arrest  and  bail,  493, 495. 
in  defense,  to  action  of  libel  and  slander*  461. 
court  commissioners  may  take,  259. 

Laborers— liens  of,  1183. 

See  LiBNS,  ENFOSOEME17T  07. 

Land— defined,  17. 

Landlord  and  tenant— adverse  possession,  326. 
may  be  joined  as  defendants,  379. 
notice  of  proceedings  to  be  given  tenant,  379. 
unlawful  detainer,  1161. 

Law  of  eridenoe— defined,  1825. 

Law»— are  either  written  or  unwritten,  1825. 
written  law  defined,  1896. 
Constitution  and  statutes,  1897. 
public  and  private  statutes  defined,  1896. 
unwritten  law  defined,  1899. 
books  containing,  admissible  in  evidence.  1900. 
how  authenticated,  1901. 

Laws— oral  evidence  of  f oreini  laws,  1902. 

recitals  in  statutes,  how  far  evidence,  1903. 

See  EVIDENOB. 

Leasehold— when  subject  to  redemption,  700. 

Legal  capacity— want  of  ground  for  demurrer,  43Q. 

Iietters  of  administration— with  will  annexed,  to  be  signed  by  clerk, 
1361. 
bow  signed  and  form  of,  1362. 
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Letlen  of  M^mlnlmmion— Continued. 

who  may  obtain,  order  in  which  to  grant,  13^ 

not  to  iasae  to  partner,  1965. 

preference  of  pereons  eqoally  entitled  to,  1366. 

when  granted  In  discretion  of  court,  1367. 

minor,  when  entitled,  to  whom  granted,  136B.  . 

who  dlsqaallfled.  130). 

not  to  issne  to  married  women,  1370. 

to  be  recorded,  1387. 

when  to  issue  on,  foreign  wiU,  1324. 

may  be  Issued  on  lost  will  established,  1340. 

when  issued  after  final  settlement,  1698. 

special  letters  may  be  issued  out  of  term  time,  1412. 
Application  for, 

application  for,  how  made,  1371. 

may  be  granted  at  r^ular  or  special  term,  1372. 

notice  or  application,  1373. 

contesting  application,  1374. 

hearing  application,  1375. 

evidence  of  notice,  1376. 

must  be  granted,  when,  1377.  ' 

proofs  required  before  grant  of,  1378. 

may  be  granted  to  others  than  those  entitled,  1379. 
Bivoeation  qf. 

when  will  be  revoked,  1383. 

Setition  filed,  citation  to  issue,  1384. 
earing  of  petition,  1385. 
prior  rights  of  relatives,  1386. 
revocation  on  subsequent  probate  of  will,  1423. 

See  EZEOUTOBS  AKD  ADMUriSTBATORS,  Wll.14. 

Ziettera  testamentary— form  of,  1360. 

may  issue  after  final  settlement,  1698. 

jurudictlon  of  court  in  issuance  of,  76.  ' 

See  EZEOUTOBS  A.TS(7>  ADMIiriSTBATOBS. 

Z«etter8  with  will  annexed— form  of,  1361. 
when  to  issue,  1350. 
petition  for,  when  to  be  filed,  1351. 
in  case  of  disability  of  executor,  1354. 
authority  of  administrator  with,  1356. 
to  be  signed  by  clerk,  1356. 

Seo  £XECUTOBS  AND  ADHIinSTBATOILS. 

Liability— confession  of  Judgment  for  contingent,  1133. 
of  officer  arresting  witness,  2068. 
officer,  when  not  liable,  2069. 
of  officer  on  execution  sale,  limit  of,  697. 
See  Shsbutf. 

Libel  and  slander— how  stated  in  complaint,  460. 
answer  in  actions  for,  461. 
what  maybe  given  in  evidence,  461. 

Libraries— of  whom,  exempt  from  execution,  690. 

License— of  attorney  to  practice,  277. 
penalty  for  practicing  without,  281. 

Lien— definition  of,  1180. 

of  mechanics,  laborers,  etc.,  1183-1190. 
for  salaries  and  wages,  1204-1206. 
of  judfi:ment  not  to  attach  on  death  of  party,  669. 
from  tune  of  docketing  Judgment  becomes  a,  671. 
of  judgment  on  filing  transcript,  674. 
holder  of,  as  purchaser  on  partition,  786. 
actions  for  foreclosure  of  mortgage,  726-728. 
See  Fobbclosubb. 
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IdensjenforGeinent  of— 
Meehtmies  and  laborers. 

wbat  DToperty  subject  to  liens. for  labor,  etc.,  118S. 

liens  for  grading  and  filling  lots  and  streets,  1184. 

wbat  interest  in  land  subject  to  lien,  1185. 

effect  of  Hen,  1 186. 

claim  of  lien  to  be  filed  in  recorder's  office,  1187. 

liens  upon  separate  parcels,  how  designated,  1188. 

dalm  to  be  recorded,  fees  of  recorder,  1189. 

time  of  continuance  of  lien.  IICO. 

service  of  -summons  by  publication,  1191. 

notice,  by  owner  to  avoid  lien,  how  given,  1192. 

what  contractor  entitled  to  recover,  1193. . 

court  to  declare  rank  of  Hens,  1 194. 

actions  may  be  consolidated,  1195. 

what  allowed  as  costs,  1 196. 

materials  furnished  not  subject  to  attachment.  1196. 

lien  not  to  impair  right  of  recovery  of  debt,  1197. 

rules  of  practice,  im, 

new  trials  and  appeals,  1199. 

for  salaries  and  wages,  assignment  of,  1204. 

preferred  creditors  on  assignment  of  property*  1204. 

preferred  creditors  against  estates,  12u5. 

preferred  claims  on  attachment  and  execution,  1206. 

upon  vessels,  steamers,  and  boats,  813-827. 
£J&  estate-termination  of,  1723. 
Ziife  insurance— policy  of,  when  exempt  from  execution,  690. 

Xiimitation— of  time  for  issuance  of  execution,  681. 

of  time  for  redemption,  702. 

of  civil  actions,  812. 
For  the  recovery  of  real  property. 

when  the  people  will  not  sue,  315. 

when  action  cannot  be  brought  by  grantee  of  State,  316. 

when  actions  by  people,  to  be  brought  within  five  years,  317. 
I  seizin  within  five  years,  when  necessary,  318. 

\  when  necessary  tn  actions,  or  defense  arising  out  of  title  to,  or 

I  rents,  S19. 

entry  on  real  estate,  320. 
I  possession,  when  presumed,  321. 

occupation  deemed  under  legal  title,  unless  adverse,  321. 

occupation,  when  deemed  adverse,  332. 

adverse  possession  under  instrument  on  judgment,  323. 

actual  occupation  under  claim  of  title,  deemed  adverse.  834. 

adverse  possession  under  claim  of  title  not  written,  what  con- 
stitutes, 325. 

adverse  possession,  how  affected  by  relation  of  tenancy,  326. 

right  of  possession  not  affected  by  descent  cast,  327. 

disabilities  excluded  from  time  to  commence  actions,  328. 
<y  actions  other  than/or  recovery  qfpraperty. 

periods  prescribed,  335. 

within  five  years,  336. 

within  four  years,  337. 

within  three  years,  338. 

within  two  years,  839. 

within  one  year.  340. 

within  six  montos,  341. 

within  six  months,  claim  against  county,  342. 

for  relief  not  hereinbefore  provided,  343. 

where  cause  of  action  accrues  on  mutual  account,  344. 

actions  by  the  people,  345. 

no  limitation  to  actions  for  recovery  of  money  placed  on  de- 
posit, following,  345. 
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Of  aetiont  other  than  for  recovery  of  property. 

actions  to  redeem,  3M. 

to  redeem  part  of  mortgaged  premises,  347. 

to  recover  money  or  property  deposited  with  iMUiker,  tmsft  com- 
pany, etc.,  348. 

in  actions  against  sheriff,  S39, 84(k 

for  Blander,  840. 

against  State,  345. 

grantee  of  State,  316, 317. 

on  written  instrument  executed  out  of  State,  339. 

on  statute,  340. 

on  liability  created  by  statute,  338. 

to  recover  stock  sold  for  assessment,  341. 

against  supervisors,  342. 

tax  collector,  341. 

trespass,  trover,  338. 
Oenercu  provisions, 

when  an  action  is  commenced,  350. 

exception,  where  defendant  is  out  of  State,  351. 

exceptiou,  as  to  persons  under  disability,  352. 

provision,  where  person  entitled  dies  before  limitation  63q;»ires» 

353 

in  suits  by  aliens,  time  of  war  to  be  deducted,  354. 
provisions,  where  judgment  lias  been  reversed,  355. 

SrovLsion,  where  action  is  stayed  by  Injunction,  356. 
Isabllity  must  exist  when  rig^ht  of  action  accrued,  357. 
when  two  or  more  disabilities  exist,  etc.,  358. 
limitations  applicable  to  actions  against  directors,  359. 
acioiowledgment  or  new  promise  must  be  In  writing,  380. 
of  time  to  set  aside  ludginent,  and  answer  to  the  merits,  473. 
limitation  laws  of  other  States,  effect  of,  361. 
existing  causes  of  action  not  affected,  362. 
existing  statutes,  how  affected  by  Code,  9. 
the  word  "  action/'  how  coustrued,  22,  363. 
cladm  to  escheated  estates,  1272. 
contesting  will  after  probate,  1327. 
disability,  when  avallabie  on  contest  of  will,  1333. 
time  durlug  vacancy  In  admhilstratlon,  effect  of,  1501. 
action  on  guardian's  bond,  1805. 
for  recovery  of  property  sold  by  guardian,  1809. 

1A%  pendens— to  be  filed  In  real  actions,  409. 
to  be  filed  in  partition,  755. 
See  NOTIOB. 

Lost  papers— copy  of,  when  may  be  filed,  1045. 

Lost  will— proceedings  in  probate  of,  1338. 
See  Will. 

Lunatic— limitations,  in  reference  to,  328, 352. 
summons,  how  served  on,  411. 
escheated  estates,  1272. 
cannot  be  witness,  1880. 

Mandamus— to  be  hereafter  designated  mandate,  109^ 
See  Makdatk. 

Mandate— defined,  1084. 

when,  and  by  what  courts  issued,  1085. 
lurisdlction  in  Superior  Courts,  76. 
in  Supremo  Court,  51. 

'  power  of  supreme  Justices  to  issue  writ  of,  169. 
power  of  superior  judges,  166. 
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Kandate— Conft'nuetf. 

writ  may  Issue  and  be  heard  at  chambers,  1108. 
writ,  when  and  upon  what  to  Issue,  1086. 
substance,  must  be  either  alternative  or  peremptory  1 1087. 
<    alternative,  when  to  issue,  1088. 
peremptory,  when  to  issue,  1088. 
adverse  party  may  answer  under  oath,  1069. 
jury^iaJ,  when  may  be  ordered,  1090. 
applicant  may  demur  to,  or  countervail  answer,  1091. 
motion  for  new  trial,  where  made,  1092. 
provisions  to  govern  new  trials  on,  1110. 
clerk  to  transmit  verdict  to  court,  1093. 
hearing  on  motion,  1093. 

hearing  in  default  of,  or  insufficiency  of  answer,  1094. 
damages,  costs,  and  peremptory  numdate,  when  decreed,  1099» 
service  of  writ,  1096. 
penalty  for  disobedience  of  writ,  1097. 

Maps  and  charts— when  primary  evidence,  1936. 

lAarlner-Hproceedings  to  enforce  claims  of,  825. 
proof  of  claims  of,  826. 
See  Boats. 

Mark—included  in  signature  or  subscription,  17. 

Slarxlage— effect  of,  oil  Statute  of  Limitations,  352. 
breach  of  promise,  sittings  private,  125. 
effect  of,  on  claims  to  escheated  estates,  1273. 
no  defense  in  actions  for  unlawful  detainer,  1164» 
extinguishes  authority  of  executrix,  1352. 
administratrix,  effect  of,  1370. 
how  affects  limitations,  828, 332. 
testimony  to  establish,  may  be  perpetuated,  2064^ 

ICairied  woman— when  may  sue  alone,  870.  . 

may  defend,  in  her  own  right,  371. 
•  may  become  sole  trader,  1811. 

as  sole  trader,  responsibilities  of,  1820. 
proceedings  of,  on  application  as  sole  trader,  1812-182L 
not  to  be  executrix,  unless  named  so  in  will,  1352. 
cannot  be  appokited  administratrix,  1370. 
not  to  be  witness  against  husband,  when,  1881. 

Mascnline— convertible  with  feminine  and  neuter,  17. 

Material  allegations— defined,  463. 
only,  need  be  proved,  1867. 
evldenco  to  correspond  with,  1868. 

ICaterial  objects— one  kind  of  evidence,  1827. 
as  evidence,  admitted  in  discretion,  1954. 
jury  may  be  taken  to  view  the  premises,  610. 

scatter— in  avoidance,  deemed  controverted,  462. 
redundant,  may  be  stricken  out,  453. 

Mechanics— property  of,  what  exempt  from  execution,  690L 
liens  of,  1183-1199— see  Lixvs,  £ir70B0BiiBzrT  of. 

Memorandnm— of  costs,  to  be  furnished,  1033. 
of  costs,  on  appeal,  1034. 

Merger— remedies  not  merged,  32. 

Metes  and  bounds— description  by,  455. 

Miner— property  and  implonents,  exempt  firom  execution*  690i 

Mining  claims— customs,  rules,  and  usages  to  govern,  748. 
liens  of  mechanics  upon,  1183. 
how  sold,  in  probate  proceedings,  1529. 

CoDB  Civ.  Pboo.— 69. 
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petition  for  sale,  1530. 
order  to  show  cause,  1631. 
order  of  sale,  1932. 

IQnixig  cnstoms— proof  of.  In  actions  concerning  mining  claimB,  748. 

Jdinlsterial  officers— election,  powers,  and  duties  of,  282. 
conduct  of,  controlled  by  law,  128. 
See  Clbrk. 

Minor— See  Ivtaht. 

Minorltjr— eitect  of,  on  limitation  of  actions,  sees.  328, 152. 

BCiscondoct— of  Jury,  ground  for  new  trial,  657. 

Misdemeanor— jnrisdiction  of  Justices'  Courts  in  actions  for,  115. 

Misjoinder— of  parties  or  causes,  ground  for  demurrer,  430. 

Mistake— relief  ftt»m,  may  be  had  by  amendment,  47S. 
in  written  agreement— eyidence,  1856. 

Mitigation— may  be  alleged  and  proved  in  libel  and  slander,  461. 

Mob— action  for  damages  by,  340. 

Modification— of  award  by  court,  when,  1288. 

See  AWAKD,  JUDOMSKT. 

Month— means  calendar  month,  17. 

Mortgage— not  deemed  a  conveyance,  744. 
See  FOBSCLOSUSB. 

Mother-^may  sue  for  seduction  of  daughter,  when.  375. 
may  sue  for  injury  or  death  of  child,  when,  376. 
rank  in  order  of  persous  entitled  to  administer,  1366. 
when  entitled  to  guardianship  of  minor,  1751. 

Motions  and  orders— order  and  motion,  defined,  1008. 
definition  of,  applicable  to  special  proceedings,  1064. 
where  made,  1004.  « 

notice  of  motion,  at  what  time  to  be  given,  1005. 
transfer  of,  to  show  cause,  1006. 
order  for  payment  of  monev,  how  enforced,  1007. 
notices,  filing  imd  service  or  papers,  1010-1017. 
order,  service  by  telegraph,  1017. 
motion  for  postponement,  upon  what  made.  696. 
motion  for  discharge  of  attachment,  grounds  of,  656. 
motion  for  new  trial,  when  to  be  heard,  660. 
motion  for  new  trial  in  mandate,  where  made,  1092. 
subsequent  applications,  when  prohibited,  1^-188. 
See  Obdbb,  NotiOB. 

Names— Jurisdiction  on  application  for  change  of,  1275. 

Eetitlon  for  change,  1276. 
earing  and  proceedings,  1278. 
clerk  to  make  return  to  eecretary.of  State,  1279. 
complaint  to  contain  names  of  parties,  426. 
fictitious  names  may  be  used,  474. 
summons,  to  contain,  407. 
entry  of  juror's  name  on  verdict,  628. 

Negative  allegations— when  may  be  proved,  1869. 

Neglect— in  nleadings,  relief  from,  may  be  liad  by  amendment,  473. 
action  for  injury  or  death  caused  by,  376, 877. 

Negligence— relief  from,  may  be  had  by  amendment,  478. 
resulting  in  injury  or  death,  who  may  sue  for,  876, 377. 

Negotiable  instruments— cross  demands,  in  actions  on,  440. 
neuter  included  in  masculine,  17. 
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form  may  be  varied,  bow,  2095. 
form  of,  m  discretion  of  court,  2096. 
aflOrmatioD,  equivaleut  to»  2097. 

Objections— in  practice,  when  taken  by  demurrer  or  auBwer,  433. 
when  not  foken,  deemed  waived,  434. 
to  appointment  of  referee,  how  tried,  642. 
to  grantinfir  letters  of  administration,  when  filed,  1351. 
may  be  taJcen  to  dissolution  of  corporation,  1231. 

Obligation— defined,  26. 

Occnpant-of  real  property,  in  forcible  entry  and  detainer,  1160. 

•     See  LUEITATIOK  OF  AOTIOSS. 

Offer  to  compromise— proceedinfips  on,  997. 

is  not  an  admission  that  anything  is  due,  2078. 
■  in  Justices'  Courts,  895. 

Office— eligibility  for  office  of  superior  Judge,  157. 

Justices  and  Judges  Ineligible  for  other  offices,  161. 
actions  for  usurpation  of,  803-810. 
tenure  of,  preserved,  6. 

See  UsuBPATioK  OF  Office. 

Officers— of  Court  of  Impeachment,  38. 
ministerial,  elections  and  terms,  262. 
actions  for  usurpation  by,  803. 
ministerial,  elections,  etc.,  where  provided, 262. 
Judicial,  incidental  powers  of,  176-179. 

Official  docnmenta— how  proved,  1918. 
See  PUBLIC  Becobds. 

Olographic  will-^how  proved,  1309. 

Opinion— of  Supreme  Court,  to  be  in  writing,  49. 

Oral  examination— defined,  2005. 

See  EZAMINATIOK  OF  WlTITBSSES.  ^ 

Order— definition,  1003. 

definition,  in  special  proceedings,  1064. 
where  made,  1()04. 
transfer  of,  to  show  cause,  1006. 
may  be  enforced.  177. 
for  payment  of  money,  how  enforced,  1007. 
second  application  for,  refused,  182. 
how  reviewed,  936. 

made  out  of  court,  may  be  vacated,  937. 
du^  of  supreme  clerk,  on  appeal  from,  958. 
In  Superior  Courts,  what  appealable,  963. 
may  be  served  by  telegraph,  1017. 
for  new  trial,  in  Supreme  Court,  costs  on.  1027. 
copy  of,  to  be  filed  in  eminent  domain,  1253. 
copy  of,  to  form  part  of  Judgment  roll,  670. 
Judicial,  effect  of,  1909. 
In  aetioni. 

relief  firom  Inadvertence  or  mistake,  473. 

relief  from  neglect  or  surprise,  473. 

to  show  cause  In  Injunction.  530. 

for  investment  of  funds  in  hands  of  receiver,  569. 

for  sale  of  property  attached,  548. 

to  deposit  money  in  hands  of  trustees,  572. 

to  deposit  money  in  treasury,  573. 

enforcement  of  order  of  deposit,  574. 

discharging  sick  Juror,  615. 

granting  or  refusing  new  trial,  deemed  excepted  to,  647. 


LnsmlMlon  of  tjipeal  p^hvMHT. 


imM^^Sos  f or  dSd&lDD  of  Forpontlon,  IIM 
UuCtOTCindnuaMlaaof  luid,  nheonude,  isii. 
InttWlan  W  MchaMed  etMti,  1289. 


obuulUBaBuot  panoD,  im. 

oaniliailMaii  to  arbltcMlan.  U8J. 

or  Daw  Uesrlni  br  uliKnton.  1287. 

to  entUMltoa  lo  produea  wiU.  1M2.  __ 

to  >bow  ouue  vbT  probate  should  not  be  revoked,  1KB. 

or  rlgbt  M  idmlnbtntlon,  procedeuce,  IU5. 


Parliculi 
ParlieB- 
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Order— ConMntfedi 
In  actions. 

disobedience  of,  in  supplementary  proceedings,  721. 

for  survey  of  lands  in  real  actions,  742. 

for  survey,  what  to  contain,  743. 

of  sale  In  foreclosure,  728. 

ffrantlng  or  refusing  new  trial,  appealable,  939. 

dissolving  attachment,  effect  of  appeal  from,  946. 

of  Superior  Court,  for  transmission  of  appeal  piH[)erSrd77. 

for  inspection  of  documents,  1000. 

dismissing  action  for  want  of  new  security,  1037. 
In  ipeeicU  proceedings. 

requiring  debtor  to  appear  and  answer,  714. 

forexaniination  of  debtor  of  debtor,  717. 

for  application  of  property  of  such  a  one,  719. 

for  trial  of  issue  in  mandate,  what  to  state,  1090. 

of  discharge  of  person  imprisoned  on  civil  process^  1149. 

committing  for  contempt,  1222. 

on  application  for  dissolution  of  corporation,  1230 

final,  for  condemnation  of  land,  when  made,  l2&3. 

in  relation  to  escheated  estates,  1269. 

changing  name  of  person,  1278. 

on  submission  to  arbitration,  1283. 

of  new  hearing  by  arbitrators,  1287. 

to  custodian  to  produce  will,  1302. 

to  show  cause  why  probate  should  not  be  revoked,  1328. 

of  right  to  administration,  precedence,  1365. 

for  probate  sales,  1516-1576. 
Bee  Motions. 

Order  of  arrest— how  obtained,  481. 
what  required  to  obtain,  482. 
in  Justices'  Court,  when  made,  861. 
See  Abbest  and  Bail. 

Order  of  proceedings— on  trial  of  action,  Wl. 
powers  and  duties  of  courts,  128. 
courts  may  make  rules,  129. 
powers  of  judges  at  chambers,  165, 166. 

Original  evidence--defined,  1829. 
Original  jurisdiction— of  Supreme  Court,  51. 
of  Superior  Court,  76. 

Papers— filing  and  service  of,  1010-1017. 
lost  papers,  how  supplied,  1045. 
what  papers  valid,  1046. 
to  be  lurnlshed  by  appellant,  on  appeal,  950. 
copies  of,  to  be  certified,  953. 
what  may  be  taken  by  jury,  on  retiring,  612. 
See  KoTioB. 

Partial  evidence— defined,  1834. 

Partiality— of  judge,  ground  for  change  of  venue,  397. 

Particulars— obtaining  bill  of,  454. 

Rurties— designation  of,  308. 

demurrer  for  misjoinder,  430. 

action  to  be  In  name  of  party  in  interest,  367. 

assignment  not  to  prejudice  defense,  368. 

executor,  trustee,  etc^,  may  sue  without  joining  beneficiary, ; 

executors,  who  to  be  joined,  1587. 

married  woman,  actions  by  and  against,  370. 

husband  and  wife, Joinder  of,  370, 371. 

when  wife  hiay  defend,  371. 
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IPaxtiM— Continued. 

infant  to  appear  by  gaardian,  872, 1722. 

goardian  aalitemthoYT  appomtea,  373. 

unmarried  female  may  sue  for  her  own  seduction,  374. 

father,  etc.»  may  sae  for  seduction  of  daughter,  375. 

father,  etc.,  may  sue  for  injury  or  death  of  child,  376. 

representatives  may  sue  for  death  caused  by  negligence,  377. 

who  may  be  Joined  as  plaintiffs,  378. 

who  may  be  Joined  as  defendants,  879. 

landlord,  379. 

parties  in  interest,  when  to  be  joined,  380. 

when  one  or  more  may  sue  or  defend  for  all,  882. 

holding  title  under  common  source,  when  may  join,  381. 

common  interest,  one  may  sue  for  all,  382. 

all  may  be  Joined,  382. 

plaintiff  may  sue  in  one  action  different  parties  to  commercial 

paper,  383. 
tenants  In  conmion  may  sever  an  action,  384. 
death,  or  other  disability,  not  abate  action,  385. 
proceedings  on  disability  of,  885. 
another  person  may  be  substituted 'defendant,  386. 
intervention,  when  takes  plac»,  and  how.  387. 
associates  may  be  sued  by  name  of  association,  388. 
court,  when  to  decide  controversy,  or  to  order  parties  in,  389. 
adding  or  striking  out,  473. 
names  of,  in  complaint,  426. 
names  of.  In  summons,  407. 
defendant  may  be  sued  by  any  name,  when,  474. 
who  may  appeal,  parties,  how  designated,  938. 
administrator,  when  may  sue  alone,  1586. 
Identity  of,  when  deemed,  1910. 
In  actions  and  special  proceedings. 
actions  to  redeem,  346. 
ejectment,  380, 381. 
forcible  entry,  1164. 
mechanics'  liens,  1196. 
for  foreclosure,  726. 
for  nuisance,  731. 
who  liable  for  waste,  732. 
when  may  enter  on  land  to  survey,  742. 

Slaintiffs  in  action  for  partition,  752. 
efendants  in  action  for  partition,  754. 
court  may  order  In,  In  partition.  761. 
for  usurpation  of  office  or  franchise,  803. 
In  special  proceedings,  how  designated,  1063. 
defendants  In  forcible  entry  and  detainer,  1164. 
who  joined  in  suits  for  liens,  1196. 
defendant  in  condenmation  of  land,  1246. 
who  may  submit  to  arbitration,  1281. 
who  are  estopped,  1908-1910. 

Partition— who  may  bring  action  for,  752. 

Interests  of  all  parties  to  be  set  forth,  753. 

llen^holders  not  of  record,  need  not  be  parties,  754. 

recording  of  lis  pendens  in  cases  of,  755. 

summons,  to  whom  must  be  directed,  756. 

unknown  parties  may  be  served  by  publication,  757. 

answer  of  defendants,  what  to  contain,  758. 

rights  of  all  parties  may  be  ascertained  in  one  action,  759. 

|>artial  partition  may  be  made,  760. 

llen-hoIders  must  be  made  parties,  or  referee  be  appointed,  761. 

lien-holders  must  be  notified  to  appear,  762. 

order  for,  and  referees,  763. 

when  towU'Site  included,  763. 


PvUUon—  Caniii  vfH. 

MtOoa  of  f oort  on  repori,  JuSSnaot  thoraon  eoneloilTe,  TM> 
iuagnmnt  In.  how  eniorcoa.Bft. 

elppnaefloT  partition  to  baapporCioDrid,  764. 

Ilea  on  undlviacd  loteml,  a  cliuvo  un  wkat.  im.    - 

estate  tor  life  or  yrar^,  how  nuy  tw  srt  oS  Id.  "7«. 

»pp[[cat1on  of  proweds  at  aale  at  encmnbered  propertr.  ni- 

psny  lioiaing  other  HKniltln.  rvqulrea  to  Sibt  eiluust  tbun,  Ti 

(Icflnctlon  from  procetdJ.  77^. 

rfiferet^  mny  tako  security  for  Durcbu^-aioney.  777- 
tenaats.  wbose  talateasru  aold.  to  receive  eompenntlan,  TTB. 

court  ramt  proiecfuntnowii  teiianu,  790. 


lots  most  ba  aepuatoly  Bold, ' 

letereei  niiut  nue  reiMrt  of 
coDTeTUM  Duy  ba  eiecuted 

proceadlnRit  If  llen^iolder  be ^^^ _„,,„^ 

coovflymnce,  moat  be  reconled,  TOT- 

conTiyancs,  a  bar  usLoit  parties.  7^7. 

proceeds  beiongliiK  to  unknown  parties  muirt  be  InTSSted,  TW. 

InTeitnient  to  oa  made  In  name  of  eJerk,  ;e9. 

•ecnntles  to  be  taliea  for  Inteieils  of  putles.  when  uoeitalDOd, 

datlea'ot  clerk  euUIdk  tnveatmetita,  791. 

on  nueaoil jmtlUoa,  compensation  may  be  adlndged.  792. 

Ham  of  Infant  may  be  p^d  to  guardian,  TD.  1773. 


■MHiiB/MMenl,'  nu^'appDlQt  eHiiiie  referee,  7S 
UM>l8ioI  prevlona  lltlRailDn  allowed,  7M. 
tSSaStot  flUo,  when  f  um»hcd,  t». 
abstiaet,  bow  made  and  verined,  eoti. 
iBHrwt  on  dHl>nr»emepta ,  in  dlacretlon,  HI. 

aned  br  Bnn  nam  e.  wa. 
rieUibienataot  OeceHed.lMS. 
ta]FmMit  of  debt*  of  dooodent— when  wm  proTtdei  (or.  It  most  | 
It  protialoatonffleiant.pmeeodingathflrBoii,  ls«[. 
esfito  subject  to  aebtj,  Ito. 

eee£sTATKa  of  Deceassd  Pxkbdhb,  Exxottosb,  j 

PwMlty— for  failure  to  dellTer  will,  lag, 

attacbraent  tor  refusal  to  produce  will.  ISW. 
for  prartlclnit  as  attorney  without  license,  M. 

See  Fiaaa.  CoNTBurTa.' 
nndBnoT  of  action— wlien  action  deemed  oendinc,  iMt. 
notlco  of.  to  be  filed  In  real  actions.  4». 
■s  a  ground  for  demurrer  to  snbeeqaeut  suit.  IM. 


Peopls— ciecntloD  (o  b«  in  unme  ol,  fisl. 
da  not  glTe  ucurlir,  029, 

Stan,  or  8Ute  onoer,  doe)  not  kIts  >e<:iirlt7,  Uea. 
Pufcmnuufl— ol  conditions  precedBnt,  how  sTerred,  iST. 

,. •  -•-"•,  mar  bB  ext*ndeiJ,  1054. 

lonr— moda  of,  Mei. 
_,  ..„en  mav  ba  produeed,  3)88. 
dBp«itloa.2(l^. 
Ponon^deAnecS,  what  It  Includfls,  IT. 
Fenonal  liijarf— wlio  mMj  ids  Ioc,  9T4-9T7. 
Par»onal  property— deOnad,  17. 

trial  of  clBlmor'thlcdii«non(a,SU. 


PvUt  lanony— ]iirUdtiitIaulnJu>tlcBB'Ooiirti,  lU. 
Petition— (or  etanmiof  name,  wbatmnatiipKlfr,  1170. 

pBtltloasln  prolate  procesdlDsB,  ml,  1397. 
ptUtloDS  tar  (ales  ot  property  bjDrobUa,  ISIS.  Un,  INI. 
""  Wills,  Prob&tx  or  wills,  ExEoaroBe,  ab 


loiaq— not  BDbJect  to 
what  propern'oF,  ev 
wbBn  dUqnalUed  aa 


jnrydntr.axi. 


atleaUQr.lsai. 
ruea  oi  noialnt  oonrta— lAe , ,._, 

appeanoce  at  place  appointed,  compnlBorF,  11 

wtaanlai]KeiiiayardarnxHni.eto..U<. 
Flaea  of  Mai— to  ba  tried  wbera  Bab]aetmattar  altiiatad,  a 

otber  aetlons  fibers  caiua  thereof  amae  IW 

of  aetlona  wnUut  comitlea  9M 
otberacelonsaccorduuitorealilenoeof  pirtiM  M. 
In  any  county   unless  dafeadant  rtumanrt.  in  prop! 

rotranefer  howmado  U^ 

whan  proceedJugB  to  be  rEtorqed  to  Drlginal  coori.  1431 


RrailtDtt— dfflDci],  f^i 

ata  purl  o(  juJiinent  roll  P* 
f^sudnHcifnJ'usUin's  Louill  U1-8H 
iDnroreedlDgiHtfaLrutJ^lDt  debton  fK 


mplalat  4il. 
t  of  camplalnt,  w. 


grounds  or  plalul ![  i  (JprnamT  M4 
VHlll  alio  ml  pleudlnBi  4^ia  daamltted  i*. 

'fneral  rultt^f  pttad   y 
planUmHlQtoUjEinUyconalmed  <y 
aluuiai  I    r  tH  s      rs  bi     uay ba Btilcken ont,*S». 
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Police  OouxXa^ Continued. 
Proceedings  in  civil  acHoiu  in. 
how  commenced,  029. 
pleadings  in,  sso^l. 
summons  must  issue,  when,  930. 
def  en<lant  may  plead  orally  or  in  writing,  981. 
tirial  by  jury,  when  defendant  entitled  to,  932. 
proceedmgs  to  be  conducted  as  in  Justices'  Courts,  933. 
appeals  from  judgments  of,  974. 

Police  judge— may  take  acknowledgments  and  affidavits,  179. 
See  Judicial  Ofpiosbs. 

FoHession  of  land— when  presumed,  32S. 
occupation  deemed,  under  legal  title,  823. 
occupation,  wben  deemed  adverse.  324. 
wbat adverse  possession  underwritten  instrument,  325. 
actual  occupation  under  clalmi  of  title  deemed  adverse,  SSI. 
adverse^ossession  under  unwritten  claim  of  title,  325. 
possession  of  tenuit,  wben  deemed  possession  of  landlord,  826. 
limitation  of  adverse  possession  of  tenant,  327. 
right  of,  not  affected  by  descent  cast,  828. 
certabi  disabilities  excluded  from  time  to  conmience  actions,  328. 

Postponement— of  civil  trial,  695. 
See  CoiTTiiruANOB. 

Powers— of  Supreme  Courtjustices  at  chambers,  165. 
of  judges  of  Superior  Courts,  166. 

Powers  of  court -^amendments,  128. 
to  administer  oaths,  128. 
to  compel  obedience,  128. 
to  control  officers  and  process,  128. 
to  enforce  orders  and  coerce  witness,  128. 
on  contempts,  1209-1222. 

Present  tense— includes  the  future  but  exclodea  the  past,  17. 

Presumptions— defined,  1959. 

when  may  be  controverted.  1961. 
conclusive,  specified,  1962. 
controvertible,  specified,  1963. 

Priest— when  may  be  excused  from  testifying,  1881. 
when  must  testify,  1882. 

Ptimary  evidence— defined,  1829, 1833. 
as  to  third  parties,  1851. 
entries  on  public  Tecords  are,  1920. 
entries  in  justice's  docket  are,  912. 
books,  maps,  and  charts,  when,  1936. 
certificate  of  purchase  or  location  of  lands  is.  1925. 
entry  made  by  officer,  or  board  of  officers,  when,  1926. 
handwriting  and  entries  of  deceased,  1946. 

Printing— included  in  writing,  17. 

Private  property— what  may  be  taken  for  public  use,  1240-1241. 

See  COKDBMNATION  OF  LAND. 

Private  sittings— of  court  in  certain  cases,  125. 

Private  statute— defined,  1898. 
how  pleaded,  459. 

foreign  law-books  admissible  in  evidence,  1900. 
recitals  in,  how  far  evidence,  1903. 

Private  writings— classification  of,  1929. 

distinction  between  sealed  and  unsealed,  abolished.  1932. 
execution  of  instrument  defined,  1988. 
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ccMnpromise  of  debt  without  seal,  good,  1934. 

sabscriblng  witness  defined,  19S5. 

books,  maps,  etc.,  bow  far  evidence,  19^. 

original  writing  to  be  produced  or  accoimted  for,  1937. 

noace  to  be  giren  to  produce,  1938. 

writings  called  for  and  inspected  maj  be  witblield,  1939 

execution  of.  how  proved,  i940. 

when  other  than  subscribing  witness  may  testify,  1941. 

when  evidence  of  execution  not  necessary,  1942. 

evidence  of  handwritings  to  prove.  1943. 

of  handwriting  allowed  oy  comparison,  1(M4. 

comparisons  with,  wliat  may  be  made,  1945. 

entnes  of  decedents  as  evidence,  1946. 

copies  of  entries,  1947. 

how  acknowledged  and  certified,  1948. 

publio  records  not  to  bo  carried  about,  1990. 

what  may  be  read  in  evidence,  1951. 

public  records  of,  how  proved,  1919. 

FHTileged  communications— 1881. 

^Rrobate  proceedings— 
Juritdielion  andvroeeedinga  in  general. 
In  SniMrlor  Court,  7<>. 
when  exercised  over  estates,  1294. 
when  decided  by  first  application,  1295. 
court  may  determine  au  questions  as  to  ar  vancemantSr  16BS. 
orders  and  decrees  to  be  entered  in  minutes,  1794. 
how  often  publication  to  be  made,  1705. 
recorded  decree  or  order  to  impart  notice,  1708. 
citation,  how  directed,  and  what  to  contain,  1707. 
when  issued  without  order  of  judge,  1708.  . 

citation,  how  served,  1709. 

citation,  when  a  substitute  for  personal  notloe,  1710- 
to  be  served  five  days  before  return,  1711. 
published  description  of  real  estate,  1712. 
practice  and  proceedings  In,  1713. 
new  trials  and  appeals  in,  1714. 
appeal  to  be  taken  within  sixty  days,  1715. 
from  what  proceedings  an  appeal  lies,  969. 
effect  of  Judgment  in,  1908. 
Issues  jolneain,  how  tried  and  disposed  of,  1718. 
court  to  try  cause  when  no  jury  demanded,  1717. 
new  tiial,  now  and  when  moved  for,  1717. 
court  to  appoint  attorney  for  minor  or  absent  heirs,  e^  when, 

1718. 
compensation  for  attorney  of  absentee.  1718. 
decree  relating  to  homestead  and  effect  thereof,  1719. 
costs,  by  whom  paid  in  certain  cases,  1720. 
court  may  remove  executor,  etc*,  for  contempt,  1721. 
service  of  process  on  guardian,  1722. 
court  may  order  Investment  of  moneys  of  estate,  1792. 
XHtqualifietUxoncf  judg^nnd  tranter  </  adimiaittration, 
when  judge  not  to  act,  1430. 
judge  Doing  dLsquaUfied,  proceedings  to  be  transferred,  where^ 

transfer  not  to  chaiure  right  to  administer,  1432. 
retransfer,  how  made,  1432. 

when  proceedings  to  be  retmned  to  original  court,  14SS. 
power  of,  at  chambers,  1&7, 1306. 
may  hold  court  in  other  county,  161. 
Production  and  vrocf  of  trills. 

custodian  or  will  to  deliver  same,  to  whom,  1399 
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Fh>oen-«CMMiiiMtf. 

to  be  in  Ingush  latasoage,  185. 

abbreyiatloiu  used  in,  m. 

means  to  carry  oat  Jurisdictf  o« ,  187. 

relief  from  Inadvertence  or  mistake,  473. 

in  Justices*  GoutH  may  issue  to  any  part  of  county,  IM. 

may  issue  from  court  at  chambers,  165, 166. 

blanks  in  must  Im  flUed  by  justice  of  peace,  9S0. 

wbat  treatment  of  is  a  contempt,  1209. 

Profeuional  implements— exempt  from  execution,  G90. 

Prohibition— writ  of,  defined,  1102. 
Supreme  Court  may  issue,  51. 
Superior  Courts  may  Issue,  76. 
writ  of,  the  coumperpart  of  mandate,  1102. 
where  and  when  issued,  1108. 
form  of,  may  be  alternative  or  peremptory,  1104. 
provisions  respecting  issuance  of,  1)0». 
when  returnable  and  heard,  1106. 
rules  of  practice,  1109. 
appeals  and  new  trials,  1110. 

Froof--defined,  1824. 

of  service  of  summons,  bow  made,  415. 

Property— tenn  defined,  17. 

Public  administrators— rank  of,  in  order  of  persons  entitled  to  ad- 
minister. 1365. 

estates  which  may  be  administered  by,  1726. 

to  obtain  letters,  when  and  how— bond  and  oath  of,  1727. 

duty  of  person  in  whose  house  stranger  dies,  1728. 

must  return  inventory  and  administer  estates,  1729. 

when  to  deliver  up  estate,  1730. 

civil  officers  to  give  notice  of  waste,  1731. 

suits  for  property  of  decedents,  1732. 

order  to  examine  party  charged  with  embezzling  estate,  179S. 

punishment  for  disobedience  of  order,  1734. 

order  on,  to  account,  1785. 

every  six  months  to  return  condition  of  estate,  1736. 

duty  as  to  estate,  moneys,  escheats,  etc.,  1737. 

not  to  be  interested  in  payment  on  account  of  estate,  1738v 

when  to  settle  with  county  dcrk,  1739. 

how  unclaimed  estates  disposed  of,  1739. 

proceedings  against,  for  f sulure  to  pay  over  monesrs,  1740. 

fees  of  officers,  when  and  by  whom  paid,  1741. 

to  administer  oaths,  1742. 

probatetproceedUigs  applicable  to,  1743. 

See  jSstatbs  op  Dbosased  PsBsoirs,  Executors  avd 

ADXIiriBTRATOfiS,  SPKOIAL  ADMIVISTBATOKS. 

Pablication— see  Estates  of  Deobased  Persons,  Sols  Trailer, 
SuKHoirs,  Notice,  Wills. 

Pnblio  buildings— what  exempt  from  execution.  690. 

right  of  eminent  domain,  exercised  in  behalf  of,  1238. 

Pnblio  calamity— ground  for  removal  of  court,  143. 

Public  offenses -cognizable  in  Justices'  Courts,  115. 

Pnblio  officer— place  of  trial,  ip  actions  against,  398. 
may  be  arrested,  for  embezzlement,  479. 
when  excused  from  glviog  testimony,  1881. 
when  must  testify,  1882. 
penalty  for  disobedience  of  writ,  1097. 
must  give  copy  of  public  writing  on  demand*  1896. 


fiMla  recotdi— JndJclRi  record  il 
ban  aolbeatloiteil.  190i. 
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of  fact,  are  adrirossed  to 

loUni  nil*— wbo  niBi'lM  lolued  as  delendnsta  In  Ktlans,  tn. 
injunctlim.ms.  ^^ 

paitlea  Id  action,  738. 
when  plalBtUf  csnnot  rmovsr  ctals.  ;w. 
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Qnietlng  tiii9*^ont<nued,  * 

rame  of  Improvements,  when  aQowed  as  setoff,  741. 
order  may  be  allowed  for  stuTey  of  land.  742. 
order,  what  to  contain,  and  how  senred,  743. 
unnecessary  injury,  liability  for.  743. 
mortgage  not  deemed  a  conveyance,  744. 
money,  etc.,  generally.  1050. 
parties  to  action.  872, 879>381, 738. 
alienation,  pending  suit,  747. 

Quo  wairanto— thrlt  abolished,  802. 

Real  property— means  lands,  tenements,  and  hereditaments,  IT. 
limitation,  of  actions  for,  315-328. 
place  of  trial,  in  actions  for,  392. 
entry  upon  and  possession  of,  320-324. 
Intenrention  In  actions  for,  bow  cflectedunT 
recovery  of,  claims  for.  may  be  imited,42T. 
description  of.  In  pleadings,  435. 
how  attached.  542. 

execution  against,  what  to  recite,  682. 
return  of  execution  against,  how  made,  683. 
Judgments  against,  how  enforced.  <i84. 
execution  on.  how  and  to  whom  issued,  687. 
how  seized  on  execution.  688. 
foreclosure,  726. 
partition,  752-801. 
sale  of,  in  partition,  763. 
sale  of,  in  foreclosure,  when  to  cease,  728. 
See  Rbdkmption. 

Receivers— appointment  of,  and  duties  generally,  304, 564. 
upon  dissolution  of  corporation,  565. 
person  interested  cannot  be,  566. 
attorney  shall  not  be  appointed.  566. 
oath  and  undertaking  of,  567. 
powers  of,  568 

investments  of  funds  by,  569. 
appointment  of,  in  escheated  estates,  1270. 
in  loreclosure  suits,  564. 

Record—copy  of,  to  bear  seal  of  court.  153. 

transcrfot  of,  evidence  of  executor's  authority,  1429. 
removal,  only  by  order,  1950. 
See  PuBLio  Beoobdb. 

Recovery  of  property— claims  for,  may  be  united,  427. 

Redeem— limitations  as  to  suit  to,  346, 347. 

Redemption— who  are  redemptloners.  701. 

when  property  may  be  redeemed  from  execution  sale.  702. 

when  judgment  deotor  or  other  redemptioner  may  redeem,  703. 

notice  of  redemption,  703. 

to  whom  payments  to  be  made,  704. 

kind  of  money  to  be  paid,  704. 

what  redemptioner  must  do.  705. 

court  may  restrain  waste  pending  time  for  redemption,  706. 

rents  and  profits,  707. 

limitation  of  action  to  redeem,  346. 

of  action  to  redeem  part  of  mor^raged  premises,  347. 

Reference  and  referees— on  trlid  of  chaige  against  attorney, ; 
may  be  ordered  for  takiug  account,  636. 
when  may  be  ordered  on  agreement  of  parties,  638. 
ordered  on  motion,  in  what  cases,  639. 
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Beferenoe  and  refereeB^Continuecl' 

nmnber  of  referees— qualifications,  etc.,  640. 

eitlier  party  may  object,  641. 

groonais  of  objection,  641. 

objections,  how  disposed  of,  642. 

referees  to  report  within  ten  days,  643. 

findhig  of  referees,  effect  of,  644. 

exceptions  to  findings  of,  259. 

exception  to,  and  review  of  findings,  645. 

referees  may  be  appointed  in  partition,  761, 763. 

trial  before,  in  partition,  762. 

referees  to  divide  property,  rules  to  govern,  764. 

must  report  their  proceedings,  765. 

report  may  be  set  aside  or  afflrmed,  766. 

expenses  of  referees  in  partition,  768. 

may  take  security  for  purchase-money  in  partition,  777. 

cannot  be  purchasers  in  action,  783. 

must  report  Sale  of  property,  784. 

all  must  meet,  but  two  may  act,  1053. 

Register  of  actions— olerk  to  keep,  1052. 

Rehearing— in  Supreme  Court,  43. 

Relief— what  granted  in  Judgment,  580.  ■ 

Remedies— Judicial,  defined,  20. 
how  divided,  21. 
nor  merged,  32. 
•  See  ACTIONS,  Civil  Aotioks. 

Remittfttur— of  Judgment  of  Supreme  Court,  56. 
dnty  of  clerk.  958. 

Remoyal— of  action.    See  TitAi?BFEB. 

Rents  and  profits— pending  redemption,  707. 

ReploTin- See  Claim  a:nd  Dbliyeby. 

ReporterSi  official— appointment  of,  269. 
qualifications  of,  270. 
attention  to  duties,  271. 
oath  of,  273. 

reports  prima  facie  correct,  273. 
fees  of,  274. 

Residences— of  superior  Judges,  158. 
of  justices  of  the  peace,  159. 

Retom— of  execution,  when  to  be  made,  683. 
of  gold  dust,  how  made,  688. 
of  summons,  415. 

See  EzBcxnioN,  SmocoKs. 

Revocation— of  probate  of  will,  1327-1333.   See  Wills. 

Review,  writ  of— Jurisdiction  of  Supreme  Court,  52. 
may  be  Issued  by  Supreme  Court  at  chambers,  165. 
may  issue  and  be  heard  at  cluunbers,  165, 166, 1108. 
writ  of,  defined,  1067. 
when  and  by  what  courts  granted,  1068. 
application  for,  how  made,  1069. 
how  to  be  directed,  1070. 
contents  of  writ,  1071. 

proceedings  in  inferior  court  may  be  stayed  or  not,  1072. 
service  of  writ,  1073. 
extent  of  review  under  writ,  1074. 
defective  return  may  be  perfected,  1075. 
hearing  and  judgment  on,  1075. 
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Berlewy  writ  o{^  Continued. 

copy  of  Jud^rment  to  be  sent  to  Inferior  tribanal,  1076. 

Juagment  roll,  1077. 

when  may  issue,  and  be  heard,  llOS. 

rules  of  practice,  1109. 

new  trials  and  appeals,  1110. 

costs  in  actions  on,  1032. 

Bigbta  and  remedies— when  not  merged,  32. 
Code  not  to  affect,  8. 

Roles— of  court  of  record,  129. 
when  to  take  effect,  130. 
of  Justices'  Courts  in  cities  and  counties.  95. 
See  PsocBKDiiraB,  coubts  of  Justiox. 

Sales  of  property  of  decedents— see  Estates  or  Deobasxd  Fxb- 

SOVS,  EZBOUTOBS  AKD  ADMOISTBATOBS. 

Sale  of  real  property— in  foreclosure,  when  to  cease,  728. 
may  be  ordered  in  partition,  763. 
proceeds  of,  how  applied,  771. 
sales  of,  by  referees,  must  be  at  auction,  775. 
terms  of,  must  be  directed  by  court,  776. 
terms  of,  to  be  made  knowit  at  time,  782. 
who  may  not  purchase  at,  783. 
conveyance,  when  to  be  executed,  785. 
conveyance,  effect  of  recording,  787. 
See  Ezeoution. 

Satisfaction  of  jodgment—by  whom  may  be  acknowledged,  179. 
how  entered,  283, 675. 

Satisfactory  oTldenoe— defined,  1835. 

Scire  facias— abolished,  802. 

Seal— defined,  14, 1930. 

what  courts  to  hare,  147. 
of  Supreme  Court,  148. 
.   of  Superior  Courts,  149. 
of  Police  Courts  of  cities  and  counties,  150. 
how  provided,  151. 
of  court  commissioner,  259. 
to  be  kept  by  clerk,  152. 
to  whatproceedings  to  be  affixed,  153. 
to  be  (dOxed  to  execution,  682. 
certain  writs  and  process  valid  without,  156. 
how  telegraphed,  1017. 
private  seal,  how  may  be  made,  1931. 
public,  how  made,  1931. 
of  what  seals  courts  take  Judicial  notice,  1875. 
public  seal  authenticates  law  or  doonment,  1901. 
record,  how  authenticated,  1905.  j 

authentication  of  justices'  record  or  docket,  1922. 
to  be  affixed  to  official  certificate,  1923. 
private,  scroll  may  be  used  for,  1931. 
effect  of,  on  private  writings,  1932. 

Secondary  evidence— defined,  1830. 

Secretaries  of  Supreme  Court— appointment  of,  265. 
terms  and  salaries  of,  266. 

Secular  acta— not  to  be  done  on  holidays,  13. 

Seduction— who  may  prosecute  actions  for,  374, 375. 
private  sittings  of  court,  125. 
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Senrioe— of  smnmons,  bow  made,  411. 
pablicatton,  when  allowed,  412. 
maiuMr  of  publication,  413. 
how  made  on  Joint  defendants,  414. 
proof  of,  how  made,  415. 
appearance,  equivalent  to,  416. 
on  association,  888. 

of  complaint  and  al&dayit  in  injunction,  527. 
publication,  when  allowed,  412. 
notice  and  papers,  bow  served,  1011. 


service  of,  Oy  mail,  when,.1012. 

deposit  in  post-ofAce,  1013. 

time  for  appearance,  when  regulated  by  distance,  1013. 

upon  whom  made,  after  appearance,  1014. 

how  made  on  non-resident,  1015. 

may  be  made  by  telegraph.  1017. 

of  writ  of  mandate  and  prohibition,  bow  made,  1096. 

of  writ  of  review,  bow  made,  1073. 

Sessions— of  Supreme  Court,  47. 
of  Superior  Courts,  73. 

Shares— in  homestead  association  exempt  from  execution,  690. 

Shares  and  interests— how  seized  on  exeeution,  688. 
In  corporation,  subject  to  attachment,  541. 
bow  attached,  542. 

Sheriff— ear  <{^Ieio  officer  of  Justices'  Courts,  87. 
to  summon  Jurors,  225. 
summoning  to  complete  panel,  227. 
action  against  for  official  misconduct,  1055. 
to  provide  court-room,  144. 

f>roof  of  service  of  summons,  how  made  by,  415. 
iability  of,  for  escape  of  party  arrested,  501. 
liability,  for  selling  on  execution  without  notice,  693. 
liability,  extent  of,  on  a  resale  on  execution,  697. 
to  keep  party  arrested  on  Justices'  process  till  discharged,  865. 
to  notify  plaintiff  of  arrest,  864. 

to  detain  person  arrested  for  contempt,  till  discharged,  1214. 
liability  of,  for  arrest  of  witness,  2068, 2069. 

Ships  and  yessels— see  Boats. 

Signature— when  deemed  admitted  in  Justices'  Courts,  887. 
to  pleadings,  446. 
on  written  Instrument,  genuineness  when  deemed  admitted, 

447  448. 
when  not  deemed  admitted,  449. 

Singular— words  in,  include  the  plural,  17. 

Slander— see  Libel  and  Slavdes. 

Sole  traders— who  may  become,  1811. 
notice,  bow  given,  1812. 
petition,  what  to  contain,  1813. 
conmiunity  property  allowed,  1814. 
who  may  oppose  petition,  and  how.  1815. 
•    trial  and  hearing  on  application,  1816. 
decree,  what  to  oe,  1817. 
oath*  form  of,  1818. 
order,  copy  of,  to  be  recorded,  1818. 
rights  and  liabilities  of,  1819. 
must  maintain  children,  1820. 
husband  not  liable  for  debts  of,  1821. 

Special  administrators— when  appointed,  1411. 
special  letters  may  be  issued  in  vacation,  1412. 
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Stnet— see  Highwats. 

SabmiBsion— to  arbitration,  1281-1290. 

controversy  wltbout  action,  1138-1140. 

SabpcBna— for  witnesses,  defined,  1985. 

may  be  issued  by  Justice  of  tlie  peace,  919, 920. 
bow  issued.  1986. 
how  served,  1987. 

bow  served  on  concealed  witness,  1988. 
wben  witness  compelled  to  attend,  1989. 
person  present  compelled  to  testify,  1990 
punisbment  for  disobedience.  1991. 
forfeiture  therefor,  1992. 
warrant  may  Issue  for  witness,  when,  1993. 
warrant,  contents  of,  1994. 
If  witness  is  a  prisoner,  how  brought  by,  1995. 
who  may  move  for  warrant,  1996. 
imprisoned  witness,  how  examined,  1997. 
to  witness  to  appear  before  conmiissioner,  2036. 
See  EviDBifOB. 

SubBcribing  witness— defined,  1935. 

to  be  called  to  prove  instrument,  1940. 
proceedings  on  his  denial  of  knowledge,  1941. 
See  EviDBiroB,  Wills. 

Snbscription— includes  mark,  17. 

Sabstantial  justice— to  govern  construction  of  pleading,  452, 475. 

Snbstitntion  of  parties— on  death  or  disability,  385. 

of  party  defendant,*  386. 
Successive  actions- when  may  be  prosecuted,  1047. 

Successors— what  justices  successors  of  otbers,  98. 
what  justices  of  peace  are,  107. 
of  justice,  who  deemed,  917. 
In  case  of  dispute,  who  to  designate,  918. 

Smnxnary  proceedings— to  discharge  from  arrest,  1144. 
to  obtain  possession  of  real  property,  1161. 

Summons— to  be  In  English  language,  185. 
Manner  cf  commencing  civil  actions. 
bow  commenced,  405. 
within  what  time  may  issue,  406. 
issuance  of,  how  made,  406. 
bow  issued,  directed,  and  what  to  contain,  407. 
alias  summons,  when  may  issue,  408. 
bow  served  and  returned,  410. 
bow  served  against  particular  persons,  411. 
publication  of,  when  may  be  made,  412. 
service  by  publication  in  partition,  757. 
by  publication  in  action  on  liens,  1191. 
manner  of  publication  and  appointment  of  attorney,  413. 
service  of,  by  telegraph,  1017. 
proceedings,  where  a  part  only  of  several  defendants  are  served, 

414. 
proof  of  service  of  summons,  what  oonstitutes,  415. 
when  jurisdiction  acquired,  416. 
on  owners,  etc.,  of  vessels.  816. 

provisions  of  Code  as  to,  not  applicable  to  contempts,  1016. 
wben  to  issue  in  Police  Courts,  930. 
service  not  personal,  effect  of,  473. 
In  Jattices*  Courts. 

to  wbom  directed,  and  what  to  contain,  844. 
must  issue  within  one  year,  840. 
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time  for  appeiutuice  before  iofltlce,  845. 

alias,  when  may  Issue,  846. 847. 

serrlce  of,  in  Justices'  Court,  where  made,  848. 

hy  whom  senred  in  Justices'  Courts,  849. 

hour  glyen  for  appearance,  850. 

Issuance  of,  how  waived,  841. 
Jn  particular  aetioni  and  proceeding. 

Issuance  of,  to  juror,  in  general,  225-238. 

to  whom  directed  in  partition,  756. 

service  on  partition,  757. 

in  actions  against  steamers  and  vessels,  816. 

In  forcible  entry  and  detainer,  what  to  state,  1168. 

service  of.  In  forcible  entry  and  detainer,  1167. 

In  proceedings  relating  to  escheated  estates,  1269. 

in  condemnation  of  land,  what  to  contain,  1245. 

in  condemnation  of  land,  how  Issued  and  served,  1245. 

to  interpreter,  how  served,  1884. 
Jn  proceedingt  against  foitit  debtors. 

when  to  Issue,  af  ter*Judgment,  989. 

what  to  contain  In  proceedings  against  Joint  debtor,  990. 

by  what  accompanied,  991. 

See  JuBOs. 

Sobmistion  of  conlroTersv— how  submitted,  1138. 
Judgment  thereon,  1139. 
judgment  may  be  enforced  or  appealed  from,  1140. 

Superior  Oourt— jii^^s  and  elections,  65. 
of  two  or  more  Judges,  66.     . 
of  city  and  county  of  San  Francisco,  67. 
terms  of  Judges,  6S. 
computation  of  years  of  ofAce,  69. 
vacancies  70 

held  by  Judges  of  other  counties,  7L 
Judges  protempore of, 72. 
sessions  of,  73. 
adjournments.  74. 
Jurisdiction  of  two  idnds,  75. 
original  Jurisdiction,  76. 
appellate  lurisdlctlon,  77. 
process,  78. 

transfer  of  books,  papers,  and  actions,  79. 
powers  of  previous  courts  conferred  on,  79. 
to  have  seal,  147. 
held  at  request  of  governor,  160. 
Jurors  for,  204. 
reporters  for,  269. 
appeals  from,  939. 
appeals  to,  963. 
powers  on  appeal,  980. 

Jurisdiction  in  forcible  entry  and  detainer.  1163. 
to  appoint  guardians,  1747. 

Soperior  judge— elections  of,  65. 
term  of  office  of,  68. 
vacancies,  70. 
Judge  pro  tempore*  72. 
powers  conferred  on,  79. 
qualifications  of,  157. 
residence  of,  158. 

Supervisors— to  select  list  of  Jurors  for  Snperlor  Courts*  304. 
how  to  select,  205. 
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Sni^plemental  pleadings— filing  and  service  of,  464. 
most  be  filed  and  served,  405. 

Supplementary  proceeding8--debtor  required  to  answer,  714. 
proceedings  to  compel  appearance,  715. 
debtor  may  be  arrested,  715.    .  . 
debtor  of  debtor  may  pay  creditor,  716. 
debtor  of  debtor  may  be  examined,  717. 
witnesses  required  to  testify,  718. 
proper^  of  person  owing  debtor,  how  applied,  719. 
proceedings  on  claim  of  third  person,  720. 
disobedience  of  parties,  how  punished,  721. 
provisions  to  apply  to  Justices'  Courts,  905. 

Supreme  clerk— duty  of,  on  Judgment  or  order  on  appeal,  958. 

Sninreme  Oourt— elections  and  term  of  ofilce,  40. 
computation  of  years  of  office,  41. 
vacancies,  42. 
departments,  43. 
apportionment  of  business,  44. 
inbai^,  45. 

absence  or  disability  of  chief  justice,  46. 
sessions  of,  47. 
adjournments,  48. 
decisions  in  writing,  49. 
jurisdiction  of  two  unds,  50. 
original  jurisdiction,  51. 
appellate  jurisdiction,  52. 
powers  in  appealed  cases,  53. 
concurrence  necessary  to  transact  business,  54. 
transfer  of  books,  papers,  and  actions,  65. 
transfer  of  records  and  business  to  new  court,  79. 
remittitur  in  transferred  cases,  56. 
to  have  seal,  147. 
officers  appointed  by,  265. 
secretaries  and  bailiffs  of,  265. 
to  hold  office  at  pleasure  of,  266. 

Supreme  Oourt  justices— elections  and  terms  of,  40. 
qualifications  of,  156. 
ineligibility  of,  161. 
powers  of,  at  chambers,  165. 
disqualifications,  170. 
not  to  practice  law,  171. 
nor  have  partner  practicing,  172. 
powers  out  of  court,  176. 

Sureties— action  by,  to  compel  satisfaction  of  debt,  1050. 
liability,  inter  sese^  effect  of  notice  of  action,  1055. 
to  justtfy  on  undertakings,  1057. 
subrogation  on  payment  of  judgment,  709, 1059. 
bound  by  estoppel,  1912. 

Surprise— a  Kround  for  motion  for  new  trial,  657. 
relief  firom,  by  amendment,  473. 

Survey— who  may  survey  land  ts^en  for  public  use,  1242. 

Teamster— property  of,  exempt  from  execution,  690. 

Telegraph -service  of  papers  may  be  made  by,  1017. 

Tenant— when  guilty  of  unlawful  detainer,  1161. 

Tender— before  suit,  bars  costs,  1030. 

an  offer  equiviuent  to  payment,  2074. 
whoever  pays,  entitled  to  receipt,  2075. 
objections  to  tender  must  be  specified,  2076. 


m— of  oClliM  pmarreil,  & 

bow  aa«[«dl)f  repeal  of  ta  act,  I. 
Toau  of  oooTt-'Iallan  at,  not  Co  aflect 

of  Snpnme  Conn,  4T. 

n6>loa«oI  Bup«Hor  Courta.t). 

olJoutoafCmina.tg. 
Tors  of  ofBoo—ot  aapnma  |iutloa>>  ^ll. 

al  raperioi  itulmt,  «s. 

ot  JiuUces  oTtSe  peMO,  110. 
THUff-deOnltlon  uf  IT 
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Thing  la  actioa— usigiLment  of  S6S. 
Tlmb«r-«atUng,  treble  danugea,  113 
TloM— of  pertormaDce  of  act  joa;  be  eitendeil,  ICM. 

vben  Code  take*  eflecc,  i. 

•bea  takei  ellect  la  eminent  domain.  IW. 

oxceptloa  u  to  eetvke  of  uoilceof  appeal.  1DM. 

enlargement  ot,  to  answer  or  aemur  Iik  dlacreClon  of  court 

couita  will  lake  ju^cliJ  notice  o,I  meamrement  of,  ISIS. 

TiUe-of  Code.l. 

head  notos,  wnen  n»a  in  coallmlng,  19. 
Tool*— vbat  exempt  from  execution,  ew. 


of  proceeuiugs  In  probate,  evideuceot  ei*eiitOT^aaIltoiltT,iai 
Tramfer-of  talereat  not  to  abate  acllon,  SSS. 
of  cause,  on  dlsquailBcinlon  of  judge.  See. 
of  causo,papcislDb<>Iraoam]ttod7&. 
Dioceedlngs  aticr  Judgment,  In  certain  caaea  tmufsired,  IM. 

w?e5!|'udge'notto  act,  1«0. 
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Undertakings— CoK^'ntterf. 

action  upon,  on  dismissal  of  action,  831. 
action  upon,  on  a  contempt,  1220. 
action  upon,  in  attachment,  552. 
action  upon,  on  release  of  attachment,  555. 
deposit  instead  of,  in  Justices'  Court,  926. 
on  appeal,  078. 

stay  of  proceedings  on  filing.  979. 
not  required  from  State  or  officer,  1056. 
Of  plaintiff. 

on  arrest  and  ball,  482, 863. 

of  defendant  on  arrest,  492. 

on  arrest  for  contempt,  to  be  returned,  1216. 

of  plaintiff  upon  injunction,  529. 

on  attachment,  539,  fSffJ. 

for  release  of  attachment,  554, 868. 

of  judgment  debtor  on  supplementary  proceedings,  715. 

?tf  receiver,  567. 
or  attachment  of  steamer,  boat,  or  vessel,  818. 
for  release  of  attachment  against  boats  or  vessels,  819. 
for  continuance  in  Justices'^Courts,  877. 
on  proceedings  for  condemnation  of  land,  1254. 
on  appeal,  when  to  be  filed,  941, 949. 
on  appeal  to  County  Court,  978. 
lustmcation  of  sureties,  978. 

zor  costs  of  action ,  required  of  non-resident,  1038, 1037. 
justification  of  sureties  on,  1057, 1809. 
not  required  from  State,  when  a  party,  1058. 
See  Bond. 

Unintelligibility— a  ground  for  demurrer,  430. 

tTnited  States— term  defined,  17. 

Unmarried  female— may  sue  for  her  own  seduction,  374. 

Usoxpation  of  office  or  franchise— writs  of  aeire  facias  abfdlshed,  802. 
action  may  be  brought,  against  whom,  803. 
name  of  person  entitled  to  office  may  be  set  forth  in  complaint, 

804. 
when  party  n<rarping  may  be  arrested,  804. 
judgment,  what  rights  it  may  determine,  805. 
when  rendered  in  favor  of  applicant,  806. 
damages  may  be  recovered,  807. 

rights  of  several  persons  may  be  determined  in  one  action,  808. 
if  defendant  Is  guilty,  judgment  to  be  rendered,  809. 
security  by  relator,  810. 

Vacancy— in  office,  not  to  affect  proceedings,  184. 
in  office  of  Supremo  Court  justice,  42. 
in  office  of  ludffe  of  Superior  Court,  69. 
In  office  of  justice  of  peace,  HI. 

Vacation— see  Chambbss. 

Vazianoo— material,  how  provided  for,  469. 
immaterial,  how  provided  for,  470. 
what  not  deemeda  variance,  471. 
amendments  of  course,  and  effect  of  demurrer,  472. 
amendments  by  the  court,  473. 
When  party  may  be  sued  by  fictitious  name,  474. 
no  error  or  defect  to  be  regarded,  unless  it  affects  a  substantial 

right,  475. 
time  to  amend,  when  begins  to  run,  476. 

Venira— aee  Jubobs,  Jubt. 
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Venue— see  Flags  ov  Tbial. 

Verdict— by  fbree-f omtlis  of  J1117, 613. 

when  Dreyented.  cause  may  foa  again  tried,  616. 

•ealeu  rerdlct  may  be  directed  by  court  to  be  brought  ln«  617. 

bow  declared,  form  of,  618. 

Jury  may  be  polled.  618. 

when  inronnal,  proceedings  thereon,  619. 

general  and  special, defined,  634. 

when  a  general  or  special,  may  be  rendered,  62S. 

in  actions  for  recovery  of  money,  or  establishing  a  counter^ 

claim,  626. 
In  actions  for  recorery  of  specific  personal  property,  627. 
entry  of.  628. 

in  actions  for  forcible  entry  and  detainer,  1174. 
in  actions  to  quiet  title,  740. 
in  proceedings  against  joint  debtors,  994. 


In  proceedings  to  contest  probate.  1314. 
findings  of  referee,  a  special 


.     .  verdict,  643. 

causes  for  vacation  of,  637. 
exceptions  to,  what  must  specify,  648. 
is  part  of  Judgment  roll,  670. 
when  may  be  reviewed  on  appeal,  966^ 

Verification— answer,  when  to  be  verified,  446. 

pleadings,  bow  verified.  446. 

may  be,  uy  affidavit.  2009. 

genuineness  and  executi(m  of  instrument  in  complaint,  when  ad- 
mltted,  447. 

genuineness  and  execution  of  written  instrument  in  answer  ad- 
mitted, unless  denied  under  oath,  448. 

when  genuineness  and  execution  of  Instrument  are  not  admitted, 
449. 

complaint  for  an  injunction  must  be  verified,  527. 

accusation  against  attorney  must  be  verified,  291. 

complaint  against  steamboat  or  vessel  must  be  verified.  815. 

application  for  voluntary  dissolution  must  be  verified,  1229. 

7  estels— claims  against,  how  sued,  816. 
See  Boats. 

View— by  Jury,  610. 

Wagea— what  exempt  from  execution,  and  when.  690. 

of  mariner,  a  preferred  claim  under  attacimient,  88S. 

Waiver— of  sunmions,  406. 

by  failure  to  demur  or  answer,  434. 
of  Jury  trial,  631. 

War— a  cause  for  removal  of  court,  142. 

effect  of,  on  Statute  of  Limitations,  354. 

Ward— see  Guabdian  and  Wabd. 

Warrant— to  commit  witness  for  examination,  1994. 
See  CoNTJfiMPT,  Abbbst  and  Bail. 

Watte— several  causes  may  be  united,  427. 

actions  for,  against  guardiaus,  tenants,  etc..  732. 

may  be  restrained  during  time  for  redemption,  706. 

what  constitutes,  706. 

injurious  acts  of  executors  and  administrators  may  be  restraiaedj 

when.  1341. 
may  be  restrained  during  foreclosure,  etc.,  746. 
after  execution,  745. 
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Wills— includes  codicil,  17. 

revocation  of,  1970. 
Jurisdiction. 

in  Superior  Courts,  76. 

wlien  exercised  over  estate,  i294. 

where  the  estate  is  in  more  than  one  county,  129{k 

custodian  of  will,  to  whom  to  deliver  it,  1298. 

penalty  for  non-delivery  of  will,  1298. 
Petttion,  notice*  and  proof  oj. 

who  may  petition  for  probate  of,  12^. 

contents  of  petition,  1300. 

when  executor  forfeits  right  to  letters,  1301. 

order  for  production  of,  to  whom  directed,  1302. 

penalty  for  disobedience  of  order,  1303. 

notice  of  petition  for  probate,  how  given,  1303. 

who  to  be  nocified,  and  how.  1304. 

Eetition  may  be  presented  at  chambers,  1305. 
earing  proof  of  will,  after  proof  of  service  of  notice,  1906. 
who  may  appear  and  contest  will,  1307. 
testimony  reauired  to  prove  will,  1308. 
probate  of  will,  when  there  Is  no  contest,  1308. 
olographic  wills,  1309. 
Contetttng  probate  of  wills, 

contestant  to  file  grounds,  and  petitioner  to  reply,  1312. 
Jury,  how  obtained,  and  trial,  how  had,  1313. 
verdict  of  Jury,  judgment,  1314. 
witnesses,  who  and  now  many  may  be  examined,  1315. 

{froof  of  handwriting,  when  admitted,  1315. 
estimony  reduced  to  writing,  for  further  evidence,  1316. 

If  proved,  certificate  to  be  attached,  1317. 

will  and  proof  to  be  filed  and  recorded,  1318. 
Probate  of  foreign  vnll. 

wiUs  proved  in  other  State,  when  and  where  to  be  recordedi  1322. 

proceedings  on  the  production  of  foreign  will,  1323. 

hearing  proof  of  probate  of  foreign  wUl,  1324. 
Contesting  will  of  ter  probate. 

probate  may  be  contested  within  one  year,  1327. 

citation  to  be  issued  to  parties  interested,  1328. 

hearing  on  proof  of  service.  1329. 

petitions  for  revoke  of  probate,  how  tried,  1830. 

what  judgment  to  be  rendered,  1330. 

on  revocation  of,  power  of  executor,  etc.,  ceases,  1331. 

costs  and  expenses,  by  whom  paid,  1332. 

probate,  when  conclusive,  1333. 

one  year  after  removal  of  disability,  given  to  infants  and  otheis* 
1333. 
Probate  of  lost  or  destroyed  wills, 

proof  of  lost  or  destroyed  will  to  be  taken,  1338. 

must  have  been  in  existence  at  the  time  of  death,  1339L 

to  be  recorded  and  letters  granted.  1340. 

court  to  restrain  injuries  during,  1341. 
probate  of  nuncupative  wills. 

when  and  how  admitted  to  probate,  1344. 

additional  requirements  in  probate  of,  1345. 

contest  and  appointment  to  conform  to  provisions  as  to  other 
wills,  1346. 

Witneaaes— defined,  1878. 

all  persons  capable  of  perception  and  communication  may  be, 

1879. 
persons  who  cannot  testify,  1880. 
pendens  in  certain  relations  to  parties,  prolilbited,  1831. 
when  privileged  persons  must  testify,  1882. 
judge  or  juror  may  be  a  witness,  1A83. 
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WitnMMt— Coffftoned. 

when  an  Interpreter,  to  be  sworn,  1884. 
mav  be  compelled  to  attend,  128, 1989, 2064. 
testimony  of  witness  in  State,  when  taken,  2021. 
testimony  of  witness  out  of  State,  2024. 
how  to  procnre  witness  upon  commission,  2096. 
how.  If  uo  commission.  2037. 

attendance,  how  enforced  in  contesting  elections,  1128. 
protected  from  arrest  when  attending,  etc.,  2067. 
court  to  dlscharp^e  from  arrest,  2070. 
manner  of  application  for  order,  2084. 
Means  of  productton  of, 

subpcena  for  witness,  defined,  1989. 

subpoena,  how  issued,  1986. 

to  be  Issued  in  contested  election  cases,  1120. 

how  served,  1987. 

may  be  served  by  telegraph,  1020. 

how  served  on  concealed  witness,  1988. 

when  witness  is  compelled  to  attend,  1989. 

Serson  present  compelled  to  testify,  1990. 
Lsobedience,  how  punished,  1991. 
forfeiture  lor  disobedience,  1992. 
when  warrant  may  Issue  to  bring  witness,  199S. 
contents  of  warrant,  to  produce,  1994. 
if  a  prisoner,  how  brought,  1999. 
on  whose  motion,  1996. 
Imprisoned  witness,  how  examined,  1997. 
Rights  and  duties  of  witnesses. 

witness  bound  to  attend  when  subpcsnaed,  2C6t. 
bound  to  answer  questions,  2069. 
Tight  of,  to  protection  of  court,  2066. 
protected  from  arrest  when  attending,  2067. 
arrestso  made,  void,  liability  for,  2068. 
afadavit  to  be  made  by  witness  arrested,  2068. 
to  be  discharflred  from  arrest,  2070. 
how  to  be  sworn,  1846. 
rights,  as  to  form  of  swearing,  2099. 
miiy  either  talce  oath  or  affirmation.  2097. 
Testimony  of. 

who  may  be  examined  in  supplementary  proceedings,  718. 

may  be  examined  on  trial  of  challenge,  603. 

evidence  of,  what  required,  1969. 

testimony  of,  in  State,  2021. 

testimony  of,  out  of  State,  2024 

how  to  procure  upon  commission,  2024. 

how.  if  no  commission,  2037. 

discharged  from  arrest,  2070. 

perpetuation  of  testimony  of.  2064. 

how  many  required  to  prove  contested  win,  1906. 

how  many  for  uncontested  will,  1319. 

to  what  can  testify,  1849. 

presumptions,  concerning,  1847. 

See  EXAMINATION  ojr  Witnesses. 

Words— used  In  sUigular,  convertible  with  plural,  17. 
in  masculine,  convertil)le  with  feminine,  17. 
to  be  construed  by  context,  16. 
giving  joint  authority,  how  construed,  19. 

Work— not  to  be  done  on  holidays,  13. 

Writ-defined,  17. 

Jurisdiction  for  issuance  of,  51, 76. 
may  be  Issued  at  chambers,  169, 166. 
to  bear  seal  of  court,  199. 


Writ— ConffntHtf. 

cettaio.  decluea  TftUd  wlCaont  »al,  US. 

wbm  wiu  sboUsheii.  en. 

ot  nntw,  lundUfl  uiil  prohibition,  lUM. 

nay  l»  served  by  telegraph,  lOII. 
Wfltinn— ara  one  kind  of  eTiaenc*.  IKT. 

DrIiEliisIwiitliiEsanorlataal  erldcDca,  un. 

Eapiea  of.  nrBteeoodsrya  vldense,  UM. 

contents  ot,  bow  proi-od,  H.55, 

construction  of  Lan^nin^^rtljit^?^  [o  place  wherdaeecl,  ISAT- 
KtinerHlnilBoF  cou^tiiiilUin,  Itbd, 

n    ■■■Li •■.1  iiioHaprinfeillnbWK'tona.lBK. 

:'■'      ■  ii  iiify  tDiletiiibtrcibjuw!tecs,lK3. 

■  .l^whlcfimSeil,!*;*. 

private,  defined.  1889. 

UHpecHoo  o(,  may  be  omianded,  inn. 

Ainra  to  wltncH,  nur  be  Inspected  tnr  sdniM  pMtT,  KM. 

SKansaSfS  ■"""*""* 

cqpr  Of,  how  cenUed7l[i33. 
vfini  utwstl,  vbo  to  explain.  Vei. 

B««  KTIDBBOB,  PBIVATS  WBITntOB,  PUBLIO  ^BITISOS, 

Written  InatmmeDt— In  complaint,  how  contraverted,  MT. 


Bee  Voir  mat. 
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